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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1866,  IN  THE  FORTIETH  YEAR 
OF  THE  STATE,  BUT  HELD  OVER  ON  PETITIONS  FOR  RE- 
HEARING,  WHICH  HAVE  BEEN  OVERRULED. 


Porter  v.  Allen.* 

The  Ohio  Arer  is  a  common  highway,  and  its  character  in  that  respect 
is  not  restricted  to  what  may  be  called  the  channel. 

Persons  navigating  the  Ohio  river  may,  without  incurring  the  fault  of 
culpable  neglect,  run  their  boats  in  any  part  of  the  stream  where  the 
water  is  of  sufficient  depth  to  carry  them  safely. 

Where  a  person's  business  or  property  is  injured  or  endangered  by  an 
obstruction  in  a  watercourse,  he  may  remove  it;  but  he  will  not  be 
allowed  to  leave  it  at  a  place  in  the  stream  where  it  would  be  likely 
to  endanger  the  property  of  navigators. 

The  value  of  a  cargo  at  or  near  the  place  where  the  vessel  was  lost,  is 
not  an  unreasonable  measure  of  damages,  where  the  loss  was  the  re- 
sult of  the  defendant's  misconduot, 

APPEAL  from  the  Perry  Court  of  Common  Pleas.       Wednesday, 

Man  28 

Davison,  J. — Allen  was  the  plaintiff  below,  and  Porter 
the  defendant.  The  complaint  charges  that  on  the  night 
of  the  12th  of  September^  1858,  the  plaintiff  was  running 
his  flatboat,  loaded  with  lime,  down  the  Ohio  river,  in 
die  usfual  channel ;  and  that  when  a  short  distance  below 
CanneUon^on  the  Indiana  side  of  the  river,  the  boat  was 
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Allen. 
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*i*y  Term,    gnagged  and  sunk,  and  thereby  lost;  that  said  lioat  and 
— _—?_! —  lime  were  worth  1000  dollars;  and  that  the  loss  accrued 
V.  by  reason  of  the  defendant  having  unlawfully  put  a 

snag  or  log  in  the  river,  and  in  the  channel  of  the  river 
where  boats  usually  run.  It  is  averred  that  the  plaintiff 
used  due  diligence  in  navigating  the  river;  that  the 
boat,  at  the  time  of  the  loss,  was  in  the  channel  of  the 
river;  and  that  the  loss  was  not  the  result  of  l^is  negli- 
gence, &c.  The  defendant  answered,  1.  By  a  general  de- 
nial ;  and  2.  That  if  the  loss  did  accrue,  which  is  denied, 
it  was  by  the  plaintiff's  own  want  of  care,  &c.  The  re- 
ply to  the  second  defense  is  as  follows :  *  Said  loss  did 
accrue  as  stated  in  the  complaint,  and  not  in  conse- 
quence of  want  of  care,  &c.  There  was  a  verdict  in 
favor  of  the  plaintiff  for  600  dollars,  upon  which,  over  a 
motion  for  a  new  trial,  a  judgment  was  rendered,  &c. 

The  record  contains  the  evidence.  It  shows  that  in 
the  spring  of  1853,  a  large  log  floated  down  said  river, 
and  lodged  about  seventy-five  feet  from  the  shore,  near 
the  landing  and  coal  railway  of  the  defendant;  that 
during  low  water  the  log  interfered  with  his  landing, 
and  also  threatened  the  destruction  of  his  coal  slide ; 
and  that  in  June,  1853,  a  steamboat,  by  the  defendant's 
direction,  was  hitched  to  the  snag,  and  attempts  were 
made  to  haul  it  ashore,  but  the  lines  not  being  strong 
enough,  having  parted  several  times,  he  caused  it  to  be 
hauled  out  six  hundred  feet  from  the  shore  on  a  bar, 
about  fifty  yards  from  the  channel,  where  it  was  left; 
that  afterwards  it  floated  down  seventy-five  feet  below 
the  place  where  it  was  left;  that  the  bar  is  a  gravel 
one,  commencing  a  half  a  mile  above,  and  continuing 
about  one  hundred  yards  below,  the  defendant's  landing, 
and  has  been  there  five  years.  It  was  further  shown 
that,  on  the  night  of  the  14th  of  September^  1858,  as  the 
plaintiff's  flatboat  was  going  down  the  river,  loaded 
with  lime,  it  struck  the  log  and  sank, — when,  if  there 
had  been  no  obstruction,  the  boat  would  have  gone 
through  safely ;  that  the  river,  at  the  time  of  the  acci- 
dent, had  risen  between  four  and  five  feet  from  its  lowest 
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stage,  and  the  log,  except  about  eix  inches  of  the  root    May  Term. 

end,  was  covered  with  water;  that  the  loss  occurred  at 

three  o'clock  in  the  night,  when  the  moon  had  gone      P®*'™ 
down;  and  that  the  obstruction  was  seen  by  some  of      Ai.len. 
the  hands  on  board,  before  the  boat  struck,  but  not  in 
time  to  avoid  it. 

"  Ordinarily,  every  person  is  bound  to  use  reasonable 
care  to  avoid  or  prevent  danger  or  damage  to  his  person 
or  property.  Wherever,  therefore,  the  iiyury  complain- 
ed  of  would  never  have  existed,  but  for  the  misconduct 
or  qulpoMe  neglect  of  the  plaintifT, he  cannot  re- 
cover, but  must  bear  the  consequences  of  his  own  fault." 
2  Greenl.  Ev.  s.  478.  This  we  regard  as  settled  law. 
In  the  case  before  us,  the  plaintiff  was  not  entitled  to  a 
verdict,  if  he  was  in  fault  by  the  improper  management 
of  his  boat,  and  by  ordinary  care  might  have  avoided 
the  injury.  Butterfidd  v.  Forrestety  11  East,  60. — Smith 
V.  SmUh,  2  Pick.  621. 

But  the  inquiry  whether  the  plaintiff  had  used  ordin- 
ary care,  was  fairly  before  the  jury :  it  was  their  busi- 
ness to  judge  of  the  evidence,  and  it  is  not  for  this 
Court  to  disturb  their  conclusions,  unless  they  are  mani- 
festly unsupported  by  the  proofs.  It  is  alleged  in  the 
complaint,  but  not  proved,  that  "the  boat,  at  the  time  of 
the  loss,  was  in  the  channel  of  the  river."  Indeed,  the 
proof  is  that  it  was  not  in  the  channel  when  the  dis- 
aster occurred.  That  allegation,  however,  was  not 
material ;  nor  was  the  proof,  of  itself,  sufficient  to  estab- 
lish want  of  care.  The  Ohio  river  is  a  common  highway, 
and  its  character  in  that  respect  is  not  restricted  to  what 
may  be  called  the  channel.  We  are  not  inclined  to  hold 
that  persons  navigating  that  river  may  not,  without  in- 
curring the  fault  of  culpable  neglect,  run  their  boats 
outside  of  the  channel,  in  water  sufficiently  deep  to  carry 
them  along  safely.  True,  the  weight  of  evidence  seems  to 
be  that  boats  passing  down  the  river  usually  run  in  the 
channel  about  one  hundred  yards  from  the  place  where 
the  boat  sank.  There  were,  however,  three  witnesses 
who  testified  that  they  had  repeatedly  seen  flat-boats 
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May  T«rm,  running  at,  or  very  near,  that  place.  In  relation  to  this 
—  branch  of  the  caae,  the  defendant  moved  the  Court  to  in- 
FomTER  struct  the  jury  as  follows:  "If  the  boat  was  not  in  the 
Allbr.  usual  and  ordinary  channel  where  flatboats  are  usually 
run,  the  plaintiff  cannot  recover."  The  motion  was  prop- 
erly overruled.  Though  it  was  proper  for  the  jury  to 
consider  the  fact  assumed  in  the  instruction,  in  connec- 
tion with  the  other  facts  proved  in  the  case,  still  it  was 
alone  insufficient  to  control  the  verdict.  It  was  for  the 
jury,  in  view  of  all  the  evidence,  to  decide  whether  the 
plaintiff  used  ordinary  care  in  the  management  of  his  boat. 
They  have  decided  that  question,  and  we  are  not  pre- 
pared to  say  that  that  decision  is  plainly  erroneous. 
But  on  this  point  the  jury  were  correctly  instructed. 
At  the  instance  of  the  defendant  they  were  distinctly 
told  that,  "  If  the  loss  arose  from  the  negligence  of  the 
plaintiff,  and  by  ordinary  skill  as  a  pilot,  and  with  pro- 
per care  and  caution,  he  could  have  avoided  the.  in- 
jury, he  cannot  recover,  although  the  defendant  was 
guilty  of  negligence  in  placing  the  log  where  it  was." 

The  next  inquiry  relates  to  the  removal  of  the  log. 
Being  an  obstruction  to  the  defendant's  business,  and 
dangerous  to  his  property,  he  had  an  undoubted  right 
to  remove  it;  but  in  the  exercise  of  such  right,  the  law 
would  not  allow  him  to  leave  the  removed  log,  at  a 
place  in  the  river,  where  it  would  be  likely  to  endanger 
the  property  of  others. 

In  addition  to  the  instruction  already  noticed,  the  de- 
fendant asked  the  following:  1.  "If  the  defendant  was 
obstructed  in  the  use  of  the  river  at  his  landing,  by  the 
log  which  had  floated  there  since  he  commenced  occu- 
pying and  using  said  landing,  and  his  property  was  en- 
dangered by  it,  he  had  a  right  to  shove  it  out  so  that  it 
could  float  off,  and  the  plaintiff  cannot  recover.  2.  If 
the  defendant  used  ordinary  care  in  placing  the  log 
upon  a  bar  where  it  is  not  usual  for  laden  boats  to 
run  he  is  not  liable."  These  instructions- were  refused, 
and,  we  think,  correctly.  The  defendant  may  have 
"  had  a  right  to  shove  out  the  log  so  that  it  could  float 
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off,"  and  still  not  be  entitled  to  a  verdict.  If  the  in- 
fltruetion  had  assumed  that  he  had  done  that  and  no- 
thing more,,  it  might  have  been  a  proper  direction  to 
the  jury.  As  to  the  latter  charge,  we  repeat,  that  the 
Ohio  river  is  a  common  highway ;  and  it  was  no  excuse 
for  the  defendant  that  he  placed  the  log  at  a  point  in 
the  river  "where  it  was  not  usual  for  laden  flatboats 
to  run."  If  such  boats  could  run  there  with  safety  but 
for  the  log,  it  created  an  obstruction,  no  matter  how 
much  care  and  prudence  the  defendant  may  have  used. 
To  hold  that  every  part  of  the  river,  except  where  boats 
usually  run,  may  be  wilfully  obstructed,  would  be  an 
adjudication  unsupported  by  any  rule  of  law.  The  de- 
fendant, for  the  protection  of  his  property,  no  doubt, 
had  the  right  to  remove  the  log;  but  the  point  of  in- 
quiry is,  was  its  removal  to  a  place  in  the  river  where 
boats  can  and  do  run,  a  reasonable  exercise  of  his  right — 
a  cautious  regard  for  the  rights  of  others  who  use  the 
stream  for  the  purposes  of  navigation?  To  this  question 
the  verdict  gives  a  negative,  and,  in  our  opinion,  a  cor- 
rect answer.  It  is  not  for  us  to  point  out  what  disposi- 
tion should  have  been  made  of  the  log :  still,  the  evi- 
dence fairly  induces  the  conclusion  that  the  defendant, 
in  view  of  his  convenience  and  the  safety  of  his  property, 
could  have  disposed  of  it  without  creating  an  obstruc- 
tion to  the  navigation  of  the  river.  But  for  that  ob- 
struction, the  boat  would  have  passed  safely :  it  follows, 
the  plaintiff  having  used  ordinary  diligence  in  the  man- 
agement of  his  boat,  that  the  defendant/s  misconduct 
must  be  held  the  proximate  cause  of  the  loss. 

There  is  a  question  raised  as  to  the  damages.  The 
boat  was  worth  125  dollars,  and  there  were  712  barrels 
of  lime,  which  cost,  delivered  on  the  boat,  56  cents  a  bar- 
rel. Two  witnesses  testified  that  the  lime  was  worth  75 
cents,  another,  75  or  80  cents  per  barrel,  and  there  was 
evidence  tending  to  prove  that  the  boat  and  cargo  were 
worth  600  dollars.  It  is  contended  that  the  prime  cost 
of  the  lime  and  the  value  of  the  boat,  were  the  true 
measure  of  damages;  and  that  the  jury  having  failed  to 
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May  Term,  adopt  that  rule  in  eetimating  the  loss,  the  verdict  is 
__i^iz!2l_  erroneous.  Upon  the  subject  of  damages,  no  charges 
^"  were  asked  or  given,  nor  does  the  record  inform  us  as 
AvALiMB.  to  the  rule  by  which  they  were  estimated.  "Probable 
profits  at  the  port  of  destination  should  not  be  allowed;" 
nor  does  it  appear  that  such  constituted  a  part  of  the 
verdict.  As  to  the  value  of  the  lime  the  witnesses  speak 
generally.  They  do  not  designate  the  place  at  which 
it  was  worth  75  cents  per  barrel;  and  the  jury  may 
have  inferred  that  its  value  at  Cannelton^  or  some  other 
point  near  the  place  of  loss,  was  intended.  This  value, 
in  view  of  the  facts  presented  by  the  record,  would  not, 
in  our  opinion,  be  an  improper  measure  of  damages. 
At  all  events,  the  Loss  having  resulted  alone  from  the 
defendant's  misconduct, "  the  law  will  not  nicely  attempt 
to  limit  the  amount  of  reparation." — 4  Ind.  R.  478.  We 
think  the  jury  have  not  over  estimated  the  amount  to 
which  the  plaintiff  was  entitled. 

Per  Guriam. — The  judgment  is  afEumed,.  with  2  per 
cent,  damages  and  costs. 

B.  Smithy  for  the  appellant. 

J.  8.  JHuckeby  and  C.  H.  MasoUy  for  the  appellee. 


-       ■  Dob  on  the  demise  of  Lafontainb  and  Another  v.  Ava- 

JM   laj  LINE. 

The  act  of  February  llUi,  1848,  repealing  the  act  for  the  relief  of  the 
liiami  Indians,  &o.,  of  February  8d,  1841,  and  the  aot  relative  to  Buita 
against  the  Miami  Indians,  of  February  \lih^  1848,  did  not  repeal  the 
8d  section  of  chap.  28,  R.  S.  1848. 

The  courts  will  not  construe  a  statute  strictly,  merely  because  it  imposes 
disabilities,  especially  if,  by  strict  construction,  the  ol^ect  of  the  legia- 
lature  would  be  defeated. 

Protectiye  and  remedial  statutes  imposing  disabilities  upon  persons  /or 
their  benefit^  must  receiye  a  liberal  construction. 

A  person  recognised  as  an  Indian  by  the  community,  by  the  Indians 
themselves,  by  the  State  and  federal  authorities, — stamped  as  such  by 
birth,  education,  and  language, — and  haying  three-eights  Indian  blood, 
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is  held  to  be  an  Indian,  within  the  meaning  of  the  statutes  of  this     Hay  Term, 
State  relative  to  Indians.  1856. 

The  laws  of  this  State  relative  to  Indians,  are  in  pari  maieriaj  and  must  '        j^^ 
be  construed  together,  whether  repealed  or  not.  y. 

Seetion  4  of  the  Indian  act  of  Febnutry  8d,  1841,  provides,  "that  in  all  Atalixb. 
cases,  the  provisions  of  this  act  shall  extend  to  all  persons  of  Indian 
descent,  who  are  recognized  as  members  of  any  tribe  residing  in  the 
State  of  Indiana^  down  to  those  having  on»-eighth  Indian  blood."  Heldj 
that  this  is  the  legislative  meaning  of  the  word  "Indian,"  as  used  in 
all  other  statutes  of  this  state  on  the  same  subject,  unless,  from  the 
context,  or  in  terms,  some  modification  was  clearly  intended. 

ERROR  to  the  Miami  Circuit  Court. 

Stuart,  J. — ^Ejectment  for  a  section  of  land  in  Miami  Thur9day, 
county.    Trial  by  the  Court,  and  judgment  for  the  de-    ^ 
fendant. 

The  evidence,  consisting  partly  of  admissions,  is  all 
made  part  of  the  record,  in  the  form  of  an  agreed  case. 

Both  parties  claim  title  through  Catharine  LasseUe; 
the  plaintiff  as  the  heirs  at  law,  the  defendant  as  the 
vendee  of  the  devisee.  Catharine  was  a  daughter  of 
the  Miami  chief,  RichardviUe.  Her  first  husband,  Lafon- 
taine,  was  also  an  Indian,  and,  at  one  time,  head  chief  of 
the  nation.  After  the  death  of  Lafoniaine^  she  married 
Francis  D.  LasseUe^  to  whom  she  devised  the  section  of 
land  in  controversy. 

Lassdle  conveyed  to  Avalinej  the  defendant. 

The  lessors  of  the  plaintiffs  denying  the  validity  of 
the  will,  claim  as  the  heirs  of  the  devisor. 

The  exact  date  of  the  marriage  with  LasseUe  does  not 
appear,  but  inferentially  it  must  have  been  some  time 
late  in  the  fall  of  1848;  for  the  agreed  state  of  facts, 
which  will  be  more  fully  referred  to  hereafter,  briefly 
says  that  *^  the  marriage  continued  about  six  weeks." 
The  will  is  dated  21st  November ^  1848,  and  speaks  of 
LasseUe  as  then  her  husband.  Uer  death  occurred  in 
the  early  part  of  January^  1849,  taking  six  weeks  from 
tibe  date  of  the  will  as  the  duration  of  the  marriage. 

It  is  unfortunate  that  the  evidence  leaves  such  events 
as  the  date  of  her  marriage  and  death  in  doubt.  Mat- 
ters of  such  notoriety  could  have  been  easily  ascertained. 
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-Mav  Tevin,  It  is  to  be  regretted  that  they  were  not  supplied.  A 
.    _  _  statement  of  these  dates  would  have  rendered  all  the 

i>oF  argument  addressed  to  that  point,  both  by  counsel  and 
krkiAKK.  the  Court,  unnecessary,  and  thus  superseded  the  minute 
examination  which  is  required  to  reach  these  facts  by  in- 
ference. 

Tliere  is  no  controversy  but  that  the  act  of  1847, 
(p.  108,)  giving  married  women  the  power  to  devise  by 
"  last  will  and  testament,'**  Ac,  was  in  force  at  the  date 
of  the  devise  by  Catharine  Lasselle  to  her  husband.  But, 
beyond  the  bare  removal  of  the  disability  of  coverture 
in  that  one  particular,  the  act  can  have  no  bearing  on 
this  ease. 

The  only  question  arising  on  the  validity  of  the  will, 
resolves  itself  into  the  competence  of  Caikarive  to  de- 
vise. Was  she,  in  November^  1848,  a  person  competent 
to  make  a  will  under  the  laws  of  Indiana?  To  this  .end, 
we  will  inquire  first,  whether,  when  the  will  was  made, 
there  was  any  statutory  disability  resting  upon  the  In- 
dians in  this  State,  rendering  any  contract  or  devise  of 
their  lands,  in  certain  contingencies,  void.  And,  se- 
condly, if  there  was,  was  Catharine  Lasselle  an  Indian 
within  the  meaning  of  these  statutes? 

First,  then,  as  to  what  acts  in  relation  to  the  Indiana 
were  then  in  force. 

The  first  act  in  point  of  date,  seemingly  bearing  on  th« 
question,  is  chapter  66,  R.  S.  1843.  This  act,  approved 
February  3, 1841,  is  entitled  an  act  for  the  relief  of  the 
Miami  and  other  Indians.  The  first,  second,  third, 
and  fourth  sections  abolish,  as  to  the  Indians,  the  writ 
of  capias  in  all  its  forms.  Suits  brought  against  them 
are  directed  to  be  instituted  by  summons  without  baiL 
In  brief,  it  abolishes  imprisonment  for  debt,  so  far  as 
these  Indians  are  concerned,  as  one  measure  of  relief  to 
them.  The  other  measure  of  relief  is  contained  in  the 
fifth  section  in  these  words :  "  No  white  man  or  negro 
•hall  hereafter  have  the  benefit  of  any  of  the  legal  reme- 
dies for  the  collection  of  debt«  hereafter  contracted  by 
an  Indian  within  the  limits  of  the  State  of  Indiana; 
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and  all  contracts  hereafter  made  with  Indians  shall  be    ^*y  T«ni> 
null  and  void."    R.  8.  1843,  p.  1038.  ._J?^?l_ 

By  joint  resolution  of  the  General  Assembly,  at  the  ^" 
same  session,  approved  seven  days  thereafter,  the  fifth  Avalini. 
section  above  recited  was  suspended  for  the  period  of 
five  years.  R.  S.  1848,  p.  1039.  So  that  the  fifth  sec- 
tion of  the  act  of  February  3, 1841,  did  not  go  into  ope- 
ration until  February^  1846.  This  act  and  suspending 
resolution  are  among  the  few  enactments  published  at 
length  in  the  R.  S.  of  1843,  without  revision  or  altera- 
tion. 

In  the  body  of  the  R.  S.  of  1848,  chapter  28,  treating 
of  "real  property  and  the  alienation  thereof,"  and  under 
the  particular  head,  "  of  the  persons  capable  of  holding 
and  conveying  lands,"  the  third  section  provides,  that, 
"No  Indian  can  hereafter  make  any  contract  for  or  con- 
cerning lands  within  this  State,  or  in  any  manner  give, 
sell,  devise,  or  otherwise  dispose  of,  any  such  lands,  or  ,   ^ 

any  interest  therein,  by  which  such  Indian  shall  be 
divested  of  the  absolute  control,  possession,  or  manage 
ment  of  such  lands,  for  a  longer  time  than  five  years, 
without  the  authority  or  consent  of  the  legislature  of 
this  State,  except  such  sale,  gift,  or  devise  shall  be  to 
an  Indian.     R.  S.  1848,  p.  414. 

The  R.  S.  of  1843,  in  which  this  provision  is  embo- 
died, took  effect  in  the  spring  of^  1844;  at  what  exact 
time,  is  not  material  to  the  present  inquiry. 

On  the  11th  of  February y  1843,  a  further  act  "relative 
to  suits  against  the  Miarai  Indians,"  regulating  the  mode 
of  suing  the  individual  Indians  of  that  tribe,  was  ap- 
proved, the  third  section  of  which  declares  that  "  every 
contract  which  may  hereafter  be  made  with  any  Indian 
shall  be  absolutely  null  and  void."  Qen.  Laws,  1842-3, 
pp.  38,  39. 

Thus  stood  the  statute  law  of  the  State  in  relation  to 
Indians,  up  to  the  early  part  of  1848.  On  the  11th  of 
February  of  that  year,  an  act  was  passed  repealing  the 
act  for  the  relief  of  the  Miarai  Indians,  &c.,  of  February 
3, 1841,  and  also  the  act  of  February  11th,  1848,  "rela- 


16  CASES  m  THE  SUPREME  COURT 

M»y '^«fJ>*»    live  to  suits  against  the  Miami  Indians."    But  the  third 

! —  section  of  the  twenty-eighth  chapter,  R.  S.  1843,  is  not 

^*  embraced  in  the  terms  of  the  repealing  act.  Nor  does 
AvAfjNB.  the  act  of  1848  repeal  the  third  section  of  chapter  28, 
R.  S.  1848,  by  implication.  For  it  is  not  a  repeal  of  all 
acts  on  that  subject  matter,  but  a  repeal  of  two  specified 
acts,  particularly  identified  by  the  date  of  their  approval. 
Each  act  repealed  is  specially  designated  in  a  separate 
section.  There  is  no  room  to  indulge  a  presumption 
that  it  was  intended  to  repeal  a  third  and  separate  act, 
on  the  same  subject,  which  contains  different  provisions, 
was  passed  at  a  different  time,  and  is  not  mentioned  or 
included  in  any  specific  or  general  terms  used  in  the  Re- 
pealing act. 

The  position  assumed  in  argument,  viz :  that  it  was  the 
intention  of  the  legislature  to  repeal  all  acts  relating  to 
Indians,  is,  therefore,  not  only  unwarranted,  but  repelled 
by  the  precise  language  used  by  the  legislature  to  indi- 
cate how  far,  and  upon  what  particular  statutes  the  re- 
pealing act  should  operate.  All  implication  is  thus  ex- 
cluded. 

The  third  section  of  chapter  28,  as  above  quoted, 
stood  as  the  law  in  relation  to  Indians  during  the  year 

1848.  But  on  the  15th  of  January^  1849,  that  section, 
also,  was  repealed  in  terms  of  particularity  similar  to 
those  employed  in  the  repeal  of  the  other  Indian  enact- 
ments; thus  putting  it  beyond  all  doubt  that  the  legis- 
lature did  not  repeal,  nor  intend  to  repeal,  the  third 
section  in  1848. 

That  section,  then,  waiving,  for  the  present,  the  ques- 
tion of  Indian  blood,  is  the  law  of  this  case,  unless 
Mrs.  LasseUe  survived  its  repeal  on  the  16th  oi  January^ 

1849.  But  that  can  hardly  be  made  out  consistently 
with  the  agreed  state  of  facts.  For  the  will  is  dated  JVo- 
oernber  21, 1848.  She  was  married  then,  and  speaks  of 
LasseUe  in  the  will  as  her  husband.  The  only  evidence 
touching  her  death  is,  that  '^she  married  LasseUe^ 
with  whom  she  lived  about  six  weeks,  and  died."  The 
dates  of  the  marriage  and  death  are  nowhere  more  par- 
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ticnlarly  disclosed.     We  must  presume  the  marriage    -^*^J®'''"' 

to  have  taken  place  some  time  before  the  date  of  the ' — 

will ;  for  it  is  not  very  probable  that  she  would  set  about  ^" 

making  so  grave  an  instrument  amid  the  festivities  of  Avahkk. 
her  wedding-day.  If  one  or  two  weeks  be  assumed  as 
a  reasonable  time  for  the  marriage  to  have  taken  place 
prior  to  the  date  of  the  will,  then  the  close  of  her  six 
weeks  nuptials  would  have  been  in  December y  1848, 
This  hypothesis  would  leave  the  third  section  above 
quoted  still  in  full  force  at  her  death. 

Even  assuming  the  very  great  improbability  that  the 
maxyiage  and  the  will  bear  the  same  date,  the  expression 
"about  six  weeks,"  does  not  save  the  devise  from  the 
operation  of  the  statute.  For  that  language,  "about 
six  weeks,"  could  hardly  be  expanded  to  cover  a  period 
of  about  two  months.  These  words  would  as  easily 
cover  a  period  falling  short  of  six  weeks  as  a  period 
running  over  a  few  days.  The  8d  of  January y  1849, 
would  be  fully  six  weeks  from  the  date  of  the  will,  leav- 
ing twelve  days  over  to  be  covered  by  the  word  "about." 
This  construction  would  clearly  be  more  forced  and  un- 
natural than  the  other,  which  supposes  the  marriage  to 
have  taken  place  some  weeks  before  the  date  of  the 
will,  and  her  death  about  the  middle  of  December. 

There  can,  therefore,  be  no  hesitation  in  saying  that, 
from  the  record,  the  third  section  of  chapter  28,  R.  S. 
1843,  was  in  force  at  the  time  of  her  death.  That  sec- 
lion,  if  applicable  to  the  facts  of  the  case,  must  govern 
the  construction  of  the  will.  KeUy  v.  StinsoTiy  8  Blackf. 
887. 

The  section  thus  in  force,  and  quoted  in  ftiU  above, 
may,  so  far  as  it  bears  on  the  supposed  facts  of  this  case, 
be  thus  abstracted,  viz.  "No  Indian  can  hereafter  de- 
vise any  lands,  within  this  State,  without  the  authority 
or  consent  of  the  legislature,  except  such  devise  be  to 
an  Indian.^ 

It  is  not  contended  that  the  previous  authority  or  sub- 
sequent consent  of  the  legislature  to  the  making  .of  the 


12 


CASES  IN  THE  SUPREME  COURT 


May  Term, 

1856. 

Dob 

V. 
AVALINB. 


devise  in  question,  had  been  obtained.  Nor  is  it  pre- 
tended that  LasseUe  was  an  Indian. 

It,  therefore,  only  remains  to  inquire,  in  the  terms  of 
the  second  proposition,  was  Catharine  LasseUe  an  Indian, 
within  the  meaning  of  the  act  in  force  at  the  time  of 
her  death? 

The  first  thing  to  be  settled  is  the  rule  of  construction 
by  which  this  enactment  is  to  be  expounded.  It  is 
called  by  counsel  on  one  side  a  disabling  act,  and  hence 
it  is  insisted  that  it  should  receive  a  strict  construc- 
tion. That  it  imposes  disabilities  is  to  some  extent  true. 
It  places  serious  obstacles  in  the  way  of  the  Indian  who 
wishes  to  dispose  of  his  lands.  But  these  obstacles  are 
designed  for  the  Indian's  benefit.  No  needless  disability 
is  imposed.  It  was  very  far  from  the  object  or  purpose 
of  the  legislature  to  impose  disabilities  on  the  Indian, 
solely  for  the  sake  of  embarrassing  his  action.  The  dis- 
ability and  embarrassment  which  ensue  are  mere  una- 
voidable incidents  in  accomplishing  the  end  to  be  ob- 
tained :  they  are  not  the  end  or  purpose  of  the  act  itself. 
The  avowed  object  of  the  act  was  the  protection  and 
relief  of  the  Indians.  It  was  to  shield  them  from  the 
wiles  and  fraudulent  practices  of  their  more  intelligent 
neighbors.  Hence,  one  of  the  acts  already  alluded  to  i» 
expressly  entitled  "an  act  for  the  relief  of  the  Miami 
and  other  Indians,"  Yet  the  act  thus  entitled  (February 
8, 1841,)  was  more  stringent  and  disabling  than  that  we 
are  now  considering.  For  the  act  now  before  us  leaves 
the  Indian  at  liberty  to  contract,  with  the  previous  au- 
thority or  subsequent  consent,  of  the  legislature.  But 
the  act  of  February  3, 1841,  declared  all  contracts  there- 
after made  with  the  Indian  null  and  void. 

The  fact,  therefore,  that  a  statute  imposes  disabilities, 
will  not,  of  itself,  induce  the  courts  to  construe  it  strictly, 
especially  if,  by  so  doing,  the  object  of  the  legislature 
would  be  defeated.  The  effect  of  strict  construction 
would  be  fatal  to  protective  legislation.  Almost  all  pro- 
tective and  remedial  laws,  in  reference  to  persons,  are 
disabling.     The  numerous  enactments  in  relation  to  in- 
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&nt8,  femes  covert,  lunatics,  &c.,  are  of  this  class.    The    May  Term, 

disability  is  generally  inseparable  from  the  necessary - 

protection ;  perhaps  it  might  be  said  that  the  protection        ^^' 
can  only  be  afforded  by  imposing  the  disability.     Such     Avaliki. 
acts  are  entitled  to  a  liberal  construction,  so  as  fully  to 
accomplish  the  purpose  of  the  law  (1). 

Thus  has  the  Court  heretofore  regarded  it,  in  the  very 
analagous  case  in  which  the  restrictions  upon  the  power  x 

of  the  Indian  to  convey  were  imposed  by  treaty  with 
the  United  States,  Speaking  of  the  provision  formerly 
so  common  in  Indian  treaties,  that  they  should  not  sell 
without  the  consent  of  the  president,  &c.,  this  Court 
holds  the  following  language:  "The  restrictions  upon 
the  Indians  to  convey  were  intended  for  their  benefit, 
and  such  restrictions  have  always  received  a  liberal  con- 
struction. It  is  founded  upon  the  supposition,  that  they 
are  incompetent  to  traffic  with  the  whites  upon  equal 
terms/'    Harris  v.  Spencer^  8  Ind.  R.  494. 

The  generous  intentions  of  the  legislature  are  to  be 
carried  out  by  such  a  construction  as  will  secure  the 
contemplated  relief  to  the  Indian, — ^holding  it  rigidly  to 
all  who  assume  to  deal  with  him  in  derogation  of  the 
statute.     Wendover  v.  Tucker ^  4  Ind.  R.  881. 

We  come,  then,  to  the  main  question  in  the  case,  viz. 
Was  Catharine  Lasselle  an  Indian,  within  the  meaning  of 
the  act  prohibiting  Indians  from  devising  their  lands 
without  the  consent  of  the  legislature  ? 

The  few  adjudicated  cases  which  we  have  been  able  to 
find  touching  the  meaning  of  the  word  "Indian,"  as 
used  in  the  statutes  of  the  several  states,  present  some 
apparent  conflict.  The  nature  of  the  Indian  title,  and 
the  relative  position  of  the  Indian  nations  to  the  fede- 
ral and  state  governments,  have  been  accurately  defined 
by  the  courts  in  a  number  of  cases.  Fletcher  v.  Peck^ 
6  Cranch,  87. — Danforth^s  lessee  v.  Thomas^  1  Wheat. 
156. — Cherokee  Nation  v.  Georgia,  5  Peters,  1. —  Worcester 
V.  Georgia,  6  Peters,  515. — Clark  v.  WUliamSy  19  Pick. 
499. — Brown  v.  Wenhaniy  10  Mete.  495. — GoodeU  v.  Jack- 


14  CASES  m  THE  SUPREME  COURT 

May  Terra,    sotiy  6  Cow.  69S.— United  States  V.  Clarke,  9  Peters,  168.— 
„._J?^-.__  Clark  V.  SmUhy  13  Peters,  195. 

^^^  But  what  the  legislature  meant  to  include,  under  the 

AvALiNK.  term  "Indian,"  does  not  seem  to  be  conclusively  settled 
by  authority.  In  OhiOy  the  question  has  been  deter- 
mined by  preponderance  of  blood.  Persons  of  Indian 
or  negro  extraction,  who  have  a  preponderance  of  white 
blood,  are  declared  to  be  "free  white  citizens,"  within 
the  meaning  of  the  constitution  and  laws  of  Ohio.  Gray 
V.  The  State,  4  Ohio,  855. — Jeffries  v.  Ankeny,  11  id. 
Z72.—Lane  v.  Baker,  12  id.  237  (2).  But  the  statutes 
adjudicated  upon  were  purely  disabling,  without  any 
corresponding  benefit,  or  intended  benefit,  to  the  parties 
on  whom  the  disability  was  imposed.  Hence,  such  acts 
came  within  the  rule  of  strict  construction,  because  their 
operation  was  against  common  right — excluding  certain 
persons  otherwise  qualified,  from  voting,  and  from  the 
benefit  of  schools.  Even  then  the  Court  was  not  unani- 
mous. 

In  Tennessee  the  courts  seem  to  pay  no  regard  to  the 
preponderance  of  blood,  but  regard  the  habits  of  the 
party — ^the  position  in  which  he  has  placed  himself,  as 
the  criterion.  Thus,  in  Thiten  v.  Martin,  3  Yerg.  452,  it 
was  held  that  a  white  citizen  of  the  United  States,  by 
marrying  an  Indian  wife,  residing  among  the  Indians,  and 
identifying  himself  with  them,  constituted  himself  the 
head  of  an  Indian  family,  and  upon  being  enrolled  as 
such,  was  entitled  to  a  reservation  under  the  treaties  of 
1817  and  1819.  Neither  rule — ^the  preponderance  of 
blood,  nor  the  habits  and  quo  animo  of  the  party — seems 
free  from  difliculty.  But  where  there  is  Indian  blood, 
conjoined  with  Indian  habits  and  character,  it  would  be 
taking  hazardous  liberties  with  language  for  the  courts 
to  say  that  such  persons  were  not  included  within  the 
terms  of  the  third  section  of  the  act  above  recited. 

That  Catharine  Lasselle  was  an  Indian,  in  the  ordinary 
and  popular  acceptation  of  the  term,  does  not  seem  to 
admit  of  controversy.  On  that  point,  the  following  ad- 
missions in  the  agreed  state  of  facts  are  pertinent  and 
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conclusive,  viz :  "  That  the  said  Catherine  has  always  been 
recognized  by  the  community  in  which  she  lived,  by  the 
State  authorities,  and  by  the  general  government  as  a 
member  of  the  Miami  tribe  of  Indians ;  as,  also,  by  the 
chiefs,  warriors,  and  head  men  of  the  tribe;  that  she 
was  so  recognized  in  treaty  stipulations,  and,  with  others, 
was  exempted,  by  act  of  Congress,  from  emigrating  west. 
That  the  language  of  the  Miami  Indians  was  her- ver- 
nacular tongue,  and  that  she  spoke  that  language  al- 
most entirely.  That  in  December ^  1842,  and  ever  since, 
more  than  half  of  all  the  persons  known,  called,  and 
recognized  as  Indians  in  this  State,  were  not  full  bloods, 
but  mixed,  being  part  white."  In  the  face  of  these  ad- 
missions, it  would  be  very  difficult  to  find  any  reason 
for  holding  that  Catharine  LasseUe  was  not  an  Indian 
within  the  meaning  of  the  statute.  According  to  the 
admission,  she  was  always  recognized  as  an  Indian  by 
the  State  authorities:  she,  and  such  as  she,  were  there- 
fore, within  the  intention  of  the  law-making  power, 
when  the  word  "Indian"  was  used  in  the  act.  Recog- 
nized as  an  Indian,  as  it  is  truly  admitted  she  was,  by 
the  community,  by  the  Indians  themselves,  by  the  State 
and  federal  authorities;  her  birth,  education,  and  lan- 
guage stamping  the  same  character  upon  her;  the  law 
under  consideration,  intended  for  the  relief  of  the  In- 
dians, and,  to  prevent  fraud,  requiring  a  liberal  construc- 
tion ;  we  cannot  set  aside  all  these,  and  decide  simply  on 
the  preponderance  of  blood.  On  the  contrary,  taking 
all  these  admissions,  in  connection  with  the  fact  of  her 
having  three-eighths  Indian  blood,  we  think  her  clearly 
an  Indian,  within  the  meaning  of  the  disabling  act. 

There  is  a  further  familiar  rule  of  construction  appli- 
cable to  this  case,  which  seems  to  remove  all  doubt. 
The  several  acts  we  have  been  examining  all  relate  to 
the  Indians.  They  are,  therefore,  in  pari  materia,  and  are 
all  to  be  construed  together  as  one  act,  whether  repealed 
or  not.  Smith's  Com.  751.  The  author  refers  to  Church 
V.  Crockery  3  Mass.  21  ;  Thayer  v.  Dudley,  id.  296 ;  Hoi- 
brook  V.  Holbrook,  1  Pick.  248;  10  id.  235;  Paine  R. 
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^^iftl^™'    ^^'  Dougl.  27;  1  Burr.  447.    An  cxaminatioD  of  these 

—  authorities  fully  bears  out  the  pertinent  application  of 

_  *  the  rule  to  this  ease. 
Atalwb.  In  one  of  these  Indian  acts  the  legislature  have  de- 
fined what  they  mean  by  "  Indian."  Thus,  in  the  fourth 
section  of  the  act  of  February  3,  1841,  it  is  provided 
"  that,  in  all  cases,  the  provisions  of  this  act  shall  extend 
to  all  persons  of  Indian  descent,  who  are  recognised  as 
members  of  any  tribe  residing  in  the  State  of  Indiana, 
down  to  those  having  one-<aghth  Indian  blood."  R.  8. 
1843,  p.  1038  (3).  This  we  must  regard  as  the  legisla- 
tive meaning  of  the  word  "  Indian  "  used  in  all  the  other 
acts,  unless,  either  from  the  context  or  in  terms,  some 
modification  was  clearly  intended.  Nothing  of  that 
kind  is  contended  for.  Every  consideration  points  di- 
rectly to  its  deliberate  use  by  the  legislature  in  the  same 
sense.  6  Bac.  Abr.  379. — id.  882.  In  passing  the  third 
section,  R.  S.  1843,  p.  414,  the  legislature  must  therefore 
be  presumed  to  have  had  the  fourth  section  of  the  act 
of  February  J  1841,  in  view.  They  must  be  taken  to 
have  used  the  word  "  Indian "  in  the  one  place,  in  the 
same  sense  in  which  they  had  defined  it  in  the  other. 
The  Court  is  not  at  liberty  to  presume  that  in  using  the 
word  "  Indian  "  in  the  one  act,  the  General  Assembly  de- 
signed to  change  its  import,  or  use  it  in  a  different  sense 
from  what  they  had  elsewhere  defined  it.  Were  Cath- 
arine herself  alive,  and  claiming  the  protection  of  this 
act,  we  could  not  have  a  moment's  hesitation. 

We  are  clearly  of  opinion  that  Catharine  LasseUe  was 
an  Indian,  within  the  meaning  of  the  laws  of  this  State, 
and,  as  such,  incompetent  to  devise.  The  judgment  of 
the  Circuit  Court  sustaining  her  will,  must,  therefore, 
be  reversed. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

Davison,  J.,  dissented. 

J.  U.  Pettity  N.  0.  Ross^  and  R.  P.  Effinger^  for  the 
plaintiff*. 

D,  D.  Pratt  J  S.  C.  Taber,  R.  Brackenridge^jr,,  L  Black- 
fordy  and  A,  A,  Cole  for  the  defendant. 
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(1)  In  New  York,  it  hu  been  settled  that  the  constitutional  prohibi-  May  Term, 
tion  of  purchases  from  the  Indians  was  introduced  for  their  benefit  and  1856. 
protection,  as  well  as  for  the  good  of  the  State,  and  that  it  is  therefore,  p^ 
entitled  to  a  benign  and  liberal  interpretation.    Jaekwn  y.  Ingraham,  4  t. 
Johns.  X^.'-Jaekmm  r.  Water$,  12  id,  tiO^.-^Goodell  t.  Jaekion,  20  id,  Avalute. 
698.— 20  id,  728,  Bec-^DeArnuu  t.  M(^or,  #e.,  5  Mill,  ( Louis.)  182.^Sal- 

dmore  v.  M' Kim,  8  Bland,  455. 

(2)  In  Jefriet  ▼.  Ankeny,  Lank,  C.  J.,  holds  the  following  language: 
**The  other  question  depends  upon  the  construction  of  that  passage  of 
the  constitution,  *^frt€  white  citiMeni,*  whether  it  excludes  from  Toting  all 
persons  having  the  intermixture  of  any  other  blood  than  that  of  entirely 
white  persons.  There  hsTo  been,  even  in  this  State,  since  its  organisa- 
tion, many  persons  of  the  precise  breed  of  this  plaintiff — ^I  mean  the  off- 
spring of  whites  and  half-breed  Indians — who  haye  exercised  political 
priyileges,  and  filled  offices,  and  worthily  discharged  the  duties  of  offi- 
cers. One  such  is  now  a  clerk  of  this  Court,  and  two  are  now  members 
of  this  bar;  and  disfranchisement,  for  this  cause,  will  be  eq^ually  unex- 
pected and  startling. 

"We  regard  this  matter  as  clearly  settled  by  the  interpretation  which 
ihe  expression  in  the  constitution  has  receiyed  by  this  Court,  on  the  cir- 
cuit, and  in  bank.  In  1881,  in  the  case  of  Po%  Oray  y.  The  SiaU  qf 
Ohio,  4  Ohio  R.  858;  and  in  1888,  in  the  case  of  WilUanuon  y.  The  School 
Direciors,  &C.,  W right* s  R.  178,  it  was  held  that,  in  the  constitution,  and 
the  laws  on  this  subject,  there  were  enumerated  three  descriptions  of 
persons — whites,  blacks,  and  mulattoes — ^upon  the  two  last  of  whom  dis- 
abilities rested;  that  the  mulatto  was  the  middle  term  between  the  ex- 
tremes, or  the  offspring  of  a  white  and  a  black;  that  all  nearer  white  than 
black,  or  of  the  grade  between  the  mulattoes  and  the  whites,  were  en- 
titled to  enjoy  eyery  political  and  social  priyilege  of  the  white  citisen ; 
that  no  other  rule  could  be  adopted,  so  intelligible  and  practicable  as 
this;  and  that  further  refinements  would  lead  to  inconyenience,  and  to 
no  good  result." 

This  ruling  was  affirmed  by  a  majority  of  the  Court  in  Lane  y.  Baker, 
12  Ohio  R.  287. 

In  The  People  y.  Hall,  4  California  R.  899,  Mvrsat,  C.  J.,  in  a  learned 
opinion,  says:  "In  using  the  words,  *  no  black,  or  mulatto  person,  or  In- 
dian shall  be  allowed  to*  giye  eyidence  for  or  against  a  white  person,' 
the  legislature,  if  any  intention  can  be  ascribed  to  it,  adopted  the  most 
comprehensiye  terms,  to  embrace  eyery  known  class  or  shade  of  color, 
kc.  The  use  of  these  terms  must,  by  eyery  sound  rule  of  construction, 
exclude  eyery  one  who  is  not  of  white  blood." 

Again  he  says: — "The  word  'white'  has  a  distinct  significaUon» 
which,  ex  vi  termini,  excludes  black,  yellow,  and  all  other  colors." 

In  Mediway  y.  Naiiek,  7  Mass.  88,  the  Court  said:  "It  is  our  unanimous 
opinion  that  a  mulatto  is  a  person  begotten  between  a  white  and  a  black. 
This  is  the  definition  given  by  the  best  lexicographers,  and  we  belieye  it 
also  to  agree  with  the  popular  use  of  the  term.    The  pauper's  father  in 

voi.  vm.— 2 
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May  Term,  this  case  wm  a  mulatto,  and  her  mother  was  a  white  woman.  The  pau- 
1856.  per  is  then  not  a  mulatto."  To  the  same  effect,  see  Thurman  ▼.  The  State, 
MooRi        18  Ala.  276. 

T.  In  North  CkaroUna^  a  '^person  of  oolor"  is  defined  to  be  "«  person  des- 

ANDimsoir.  oended  from  a  negro  within  the  fourth  degree  incluslTe,  though  an  an- 
cestor in  each  intervening  generation  was  white."  The  State  y.  Dempsey, 
9  Ired.  884.  The  meaning  of  the  word  ^'mulatto"  has  been  fixed  in  that 
State,  by  statute,  in  these  words:  "All  free  mulattoes,  descended  from 
negro  ancestors  to  the  fourth  generation  inclusive,  though  one  ancestor 
of  each  generation  may  have  been  a  white  person,  shajl  come  within  tlie 
act."  And  the  State  constitution,  art.  1,  s.  8  of  the  amendment,  describes 
in  the  same  manner  "  free  mulattoes  or  free  persons  of  mixed  blood."  Id, 
In  South  OarolinOf  "The  line  of  distinction  between  'white  persons'  and 
men  of  color  is  not  accurately  ascertained.  It  means  a  person  of  mixed 
white  or  European  and  negro  descent,  without  defining  exactly  the  pro- 
portions of  blood.  A  remote  taint  will  not  degrade  a  person  to  the  class 
of  persons  of  color — but  a  mere  predominance  of  white  blood  is  not  suffi- 
cient to  rescue  a  person  from  that  class.  It  is  held  to  be  a  question  of 
fact  for  a  jury,  upon  the  evidence  of  features  and  complexion,  and  repu- 
tation as  to  parentage,  and  that  a  distinct  and  visible  admixture  of  ne- 
gro blood,  makes  one  a  mulatto.  If  the  admixture  of  African  blood  does 
not  exoeed  the  proportion  of  one-eighth,  the  person  is  deemed  white. 
This  is  the  rule  in  Lowjnana^  and  in  the  code  noir  of  France,  for  her  colo- 
nies."    State  V.  VaviSj  2  Bailey,  558. 

In  Alabanutj  a  negro  is  defined  to  be  a  black  man  descended  from  the 
races  of  Southern  Africa,  and  the  word  "negro"  does  not  include  the 
word  "mullatto."  FeUx  v..  The  State,  18  Ala.  720.  And  a  mulatto  is  the 
cross  between  a  negro  and  a  white.     Thurman  v.  The  State,  supra. 


MooRB  V.  Anbbrson  and  Another. 

-USA  iW  Suit  by  the  assignee  on  the  following  instrument:  "  150  dollars,  ^tf^iM^ 

22,  1846.  Thirty  days  after  date,  I  promise  to  pay  jSi^.  Bt.  Juda  and 
owners,  or  order,  one  hundred  and  fifty  dollars  for  services  rendered 
SL  BL  Seabird.     N.  Moore:' 

Held,  that  the  instrument  is  a  note,  negotiable  under  the  R.  S.  of  1843. 

Held,  also,  that  under  the  R.  S.  of  1843  the  real  name  of  the  payee 
need  not  be  expressed  in  the  note,  but  that  he  may  be  designated  by 
any  style  or  description  agreed  upon  between  the  parties. 

To  prove  that  WilUam  G.  Andereon  and  Joseph  H.  Com  constituted  the 
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firm  of  Anderson  and  CWn,  the  record  of  a  suit  between  WilUam  H,  An-     May  Terra, 
deT9an  and  Joseph  H,  Conn  and  Nathaniel  Moore,  wae  offered  in  evidence        1856. 
by  the  plaintiff  and  resisted,  on  the  ground  of  Tariance,  by  the  de-        Mooiiib" 
fendant,  but  the  Court  admitted  it    Ifeld^  that  the  surnames  Conn  ▼. 

and  Com  being  idem  tonanSy  the  Tarianoe  was  immateriaL.  Andbeson. 

The  registration  of  a  Tessel,  based  upon  the  oath  of  the  master,  instead 
of  the  owner,  is  not  on  that  account  objectionable  in  evidence;  and, 
though  the  registration  is  no  evidence  in  favor  of  one  claiming  as 
owner,  and  insufficient  to  charge  any  one  as  such;  yet  where  the  ques- 
tion of  ownership  is  merely  incidental,  it  ib  prima  fade  evidence. 

APPEAL  from  the  Floyd  Circuit  Court  Thired^, 


Davison,  J. — The  appellees,  by  their  partnership  name 
of  Anderson  and  Corn^  sued  Moore  on  a  note  for  the  pay- 
ment of  150  dollars.  The  declaration  alleges  that  Moore^ 
on  the  22d  of  August^  1845,  made  his  promissory  note 
whereby,  thirty  days  after  date,  he  promised  to  pay 
Owen  P.  CroWy  (by  the  style  of  St.  Bt.  Juda  and  owners,) 
or  order,  one  hundred  and  fifty  dollars;  that  Crow  was, 
then,  the  sole  owner  of  the  steamboat  Juda;  and  that 
afterwards,  on  the  same  day,  he  indorsed  said  note  to 
Anderson  and  Com.  The  note  is  as  follows:  '^$150, 
August  22,  1845.  Thirty  days  aiter  date  I  promise  to 
pay  St.  Bt.  Juda  and  owners,  or  order  one  hundred  and 
fifty  dollars  for  services  rendered  St.  Bt.  Seabird — N. 
Moore"  Pleas,  1,  Nil  debet.  This  plea  is  verified  by 
Moore^s  afiidavit,  which  states  that  the  matters  alleged 
in  the  plea  are  true ;  and  that  affiant  has  good  reason  to 
believe,  and  does  verily  believe,  that  the  assignment  to 
Anderson  and  Corn  was  not  made  before  the  commence- 
ment of  this  suit  2.  That  Owen  P.  Crow  was  not,  as 
alleged,  the  sole  owner  of  the  steamboat  Juda.  By  con- 
sent, the  cause  was  submitted  to  the  Court,  who  found 
for  the  plaintiffs ;  and  over  the  motion  for  a  new  trial, 
there  was  judgment.  The  record  contains  the  evidence. 
It  was  proved  that  the  note  was  executed  by  Mooref; 
and  there  was  evidence  tending  to  prove  that  Owen  P. 
Crow  indorsed  it  to  the  plaintiffs.  For  the  purpose  of 
proving  that  William  C.  Anderson  and  Joseph  H.  Com 
constituted  the  firm  of  Anderson  and  Com^  the  plaintiffs 
proposed  to  introduce  the  record  of  a  suit  between  WU- 


ir<iy29. 
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May  Tenn,  Ham  H.  Anderson  and  Joseph  H.  Conn,  and  the  said 
LOky\}.  Nathaniel  Moore.  The  introduction  of  this  evidence  was 
***^°"      resisted  on  the  ground  of  a  variance  between  Conn  and 

Andekbon.    Com;  but  the  Court  admitted  it.    We  think  these  sur- 
names are  idem  sonans,  and  the  variance  is,  therefore, 
immaterial.    No  other  objection  being  raised,  the  record 
was  properly  admitted.     Stewart  v.  The  State^  4  Blackf. 
171.  To  prove  the  averment  that  Owen  P.  CroWy  at  the 
date  of  the  note,  and  time  of  the  assignment,  was  the 
sole  owner  of  the  steamboat  Juda^  the  plaintiift  offered 
the  registration  or  enrollment  of  that  boat,  made  by  the 
proper  officer,  at  the  port  of  St,  Louis,  on  the  24th  of 
July,  1845,  imder  an  act  of  Congress  entitled  "  an  act  for 
the  enrollment  and  licensing  of  ships  and  vessels,"  Ac. 
The  enrollment  states  that  John  N,  Young,  having  taken 
the  oath  required  by  said  act,  and  having  sworn  that 
Owen  P.  Crow  is  a  citizen  of  the  United  States,  and  the 
owner  of  the  ship  or  vessel  called  the  '^Juda^'  of  St.  Louis, 
whereof  the  said  Young  was  then  master,  who  was  also 
a  citizen  of  the  United  States,  and  that  said  ship  or  ves- 
sel was  built  at  St.  Louis,  in  the  year  1842,  &c. ;  and 
sufficient  security  having  been  given  according  to  said 
act,  the  said  steamboat  was  duly  enrolled,"  &c.    This, 
over  the  defendant's    objection,  was  admitted.      The 
registration  being  founded  on  the  oath  of  the  master 
of  the  vessel,  and  not  of  the  owner,  is  not,  as  intimated 
by  counsel,  objectionable  on  that  account.    The  master 
or  person  having  command  of  the  vessel,  instead  of  the 
owner,  is  expressly  authorized  to  make  such  oath.    U. 
•S.  Statutes  at  Large,  vol.  1,  p.  289.     The  rule  governing 
the  admission  of  such  testimony  is  this :  where  the  right 
of  property  in  a  ship  or  vessel  is  directly  involved  in  the 
suit,  the  registration  itself  would  be  no  evidence  in  favor 
of  one  claiming  to  be  the  owner;  because  such  registry 
IS  not  a  transaction  of  which  the  public  officer  who 
makes  it  is  cognizant,  it  being  nothing  more  than  the 
owner's  own  declaration,  nor  is  it  sufficient  to  charge  a 
person  as  owner,  unless  proved  to  have  been  made  with 
his  c(»8e]]t,  or  had  been  recognized  by  him.    Where, 
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however,  the  qaestion  of  ownership  is  merely  incidental,    "^jT^"* 
the  registry  alone  is  deemed  sujficient  prima  facie  evi-  -  _.  .  _i_- 
dence.    1  Greenl.  Ev.  494.— 1  Phil.  Ev.  s.  114.— 8  Kent's      **"***" 
Com.  149, 150.  (1)    If  the  averment  that  Crow  waa  the    Ahderw*. 
sole  owner  of  the  Juda,  presented  a  mere  incidental, 
and  not  a  direct  inquiry  on  the  trial,  the  register  was 
properly  admitted.    The  declaration,  it  seems  to  us, 
would  have  been  sufficient  without  any  specific  allega- 
tion of  Crowds  ownership.  Suppose  it  was  not  so  alleged, 
and  the  general  issue,  alone,  pleaded,  still  it  would  have 
been  incumbent  on  the  plaintiffs  to  prove  that,  by  the 
phrase  "  St  Bt.  Juda  and  owners,"  Owen  P.  CroWy  the 
assignor  of  the  note,  was  intended.    If  the  note  was 
given  to  him  by  that  style,  it  is  unimportant  whether 
he  was  or  not  the  owner  of  the  Juda.    The  material 
question,  then,  is  not  whether  he  was  the  sole  owner  of 
the  boat,  but,  did  he  receive  the  note  under  the  alleged  i 
style?    Evidence  that  he  was  such  owner  might  tend  ' 
to  establish  the  point  that  the  note  was  given  as  stated 
in  the  declaration ;  but  such  evidence  would  relate  to  a 
mere  incidental  question,  namely,  the  ownership  of  the 
boat,  the  direct  issues  being,  the  execution  of  the  note 
by  the  defendant,  the  assignor's  title  before  he  assigned 
it,  and  the  assignment  itself.    True,  there  is,  in  form,  a 
direct  averment  that  Crow  was  the  sole  owner  of  the 
boat,  and  a  plea  in  denial  of  that  averment.    Still,  the 
nature  of  the  inquiry  is  not  changed ;  because  the  issue 
so  formed  is  not  within  the  substantial  merits  of  the 
controversy.    We  think  the  enrollment  was  not  inad- 
missible. 

But  the  appellant  assumes  another  ground.  He  con- 
tends that  the  note  sued  on  was  not  assignable,  that  it 
was  not  negotiable  by  the  law  merchant,  that  the  as- 
signment of  it  by  Crow  did  not  pass  a  right  of  action  to 
the  plaintiffs,  under  our  statute.  The  latter  branch  of 
.this  position  is  untenable.  The  statute  under  which 
the  note  was  assigned  provides,  that  "All  promissory 
notes,  bills,  bonds,  or  other  instruments  in  writing 
signed  by  any  person  or  corporation,  whereby  such  per- 
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May  Term, 
1856. 

MOORK 
V. 

Andbrson. 


son,  &c.,  promises  to  pay  any  sum  of  money,  or  ac- 
knowledges any  sum  of  money  to  be  due,  to  any  other 
person  or  persons,  &c.,  shall  be  assignable  and  negotiable 
by  endorsement  thereon,"  Ac.  R.  S.  1843,  p.  576.  This 
provision,  it  is  said,  does  not  authorize  such  an  assign- 
ment as  will  vest  in  the  assignee  the  legal  title  to  a  note, 
where  the  name  of  the  payee  does  not  appear  on  the  face 
of  it.  We  are  not  inclined  to  adopt  this  construction. 
The  legislature  evidently  intended  to  make  all  notes  as- 
signable ;  and  if  the  instrument  before  us  is  a  note,  and 
we  think  it  is,  the  statute  embraces  it.  Moreover,  the 
statute  does  not  require  that  the  real  name  of  the  payee 
should  be  expressed  in  the  note.  It  must  contain  a 
promise  to  pay  a  person,  &c. ;  but  we  perceive  no  reason 
why  such  person  may  not  be  designated  on  the  face  of 
the  note,  under  any  style  or  description  agreed  on  by  its 
parties.  Indeed,  in  the  case  before  us,  it  may  be  said 
that  the  term  "  owners,"  as  it  occurs  in  the  note,  suffi- 
ciently indicates  a  person  within  the  intent  of  the  law.  (2) 

Per  Curiam, — The  judgment  is  affirmed  with  5  per 
cent,  damages,  costs,  Ac. 

W.  T.  Otto  and  J".  8.  Davis,  for  the  appellant. 

J".  Collins,  for  the  appellees. 


(1)  Counsel  for  the  appeUant  in  their  petition  for  a  rehearing  cited 
the  foUowing  authorities  against  the  ruling  of  the  Court  as  to  the  ad- 
missibility of  the  registry:  3  Greenl.  Ev.  s.  419.— 2  Phil.  Ev.  41,  also 
pp.  85,.  186,  notes. —  CooUdge  t.  N.  Y.  Insurance  Co.,  14  Johns.  808. — 4 
Taunt.  652. 

(2)  In  Grant  y.  Foi^Aan,  8  Burr.  1516,  it  was  held  that  a  note  payable 
to  a  ship  or  bearer  was  negotiable  and  payable  to  bearer.  In  that 
case  the  words  of  the  note  were  as  follows:  "Pay  to  ship  Fortune  ot 
bearer,"  so  much.  See,  also.  Parson's  Merc.  Law,  89,  where  the  case 
is  cited. 
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Mfty  T«nn, 

Dob  on  the  demise  of  Condict  and  Others  v.  Heeb  and zzzz: '5   ^3 

Another.  ^" 

Hkkr. 

On  an  appeal  to  this  Court,  the  record  of  the  Court  below  must  not  only 
show  all  the  eyidence,  but  it  must  appear  that  a  motion  for  a  new  trial 
was  made  and  OTerruled. 

APPEAL  from  the  Warrick  Circuit  Court.  Saturday, 

Man  81 

Stuart,  J. — ^Ejectment  under  the  old  practice.  Trial 
by  the  Court,  and  finding  of  not  guilty.  The  lessors 
of  the  plaintiff  appeal. 

A  hill  of  exceptions  purports  to  set  out  all  the  evi- 
dence in  the  cause;  but  there  was  no  motion  for  a  new 

trial. 

« 

We  are  inclined  to  think  the  record  presents  no  ques- 
tion for  our  consideration.  Simply  excepting  to  the 
opinion  of  the  Court  in  finding  for  the  defendant,  and 
setting  out  the  evidence,  does  not,  under  either  the  old 
or  new  practice,  present  the  case  in  Court  on  its  merits. 
The  practice  has  invariably  been  to  move  for  a  new  trial 
on  written  cause  filed.  This  gave  the  Court  an  oppor- 
tunity to  rescind  its  ruling.  K  the  motion  was  sus- 
tained, an  appeal  to  this  Court  was  thus  readily  super- 
seded ;  if  overruled,  then  the  evidence  was  made  part  of 
the  record,  and  the  appeal  taken  from  that  opinion  over- 
ruling the  motion  for  a  new  trial.  The  record  must  not 
only  show  all  the  evidence,  but  it  must  appear  that  a 
motion  for  a  new  trial  was  made  and  overruled.  Rich' 
ardson  v.  The  SL  Joseph  Iron  Company^  5  Blackf.  146. 

It  may  not  be  improper  to  add,  that  before  this  tech- 
nical defect  was  discovered,  the  case  had  been  consi- 
dered and  passed  upon,  and  the  Court  unanimously  sus- 
tained the  judgment  of  the  Court  below.  But  in  the 
state  of  the  record,  any  discussion  of  the  merits  would 
be  merely  judicial  dicta. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  Bakery  for  the  appellant. 

J.  (?.  Jones  and  J.  E.  BlythCy  for  the  appellees. 
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May  Term, 

1856. 

Dob 

T. 

Hbrk. 


Friday^ 
November  7. 


Dob  on  the  demise  of  Conbict  and  Others  v.  Hbbr  and 

Another. 

The  eTidence  cannot  be  regarded  as  properly  a  part  of  the  record  until 
the  Court  has  been  called  upon  by  motion  for  a  new  trial,  to  reyiew 
alike  its  own  finding,  or  the  verdict  of  a  jury. 

ON  PETITION  for  a  Rehearing. 

Stuart,  J. — The  ground  assumed  by  counsel  in  favor 
of  a  rehearing  is  thus  expressed:  "The  Court  erred  in 
holding  that,  in  a  case  tried  by  the  Circuit  Court  without 
a  jury,  it  is  necessary  to  move  for  a  new  trial,  in  order 
to  present  the  case  on  its  merits  in  this  Court,  on 
appeal."  And  Richardson  v.  The  St.  Joseph  Iron  Com- 
pany^ 5  Blackf.  146,  and  Rogers  v.  Bishop^  id.  108,  are 
referred  to. 

These  cases  do  not  sustain  the  position  assumed.  In 
Priest  v.  Martin^  4  Blackf.  811,  it  is  held  that  the  find- 
ing of  a  Court,  without  a  jury,  takes  the  place  of  a 
verdict.  The  word  judgment^  both  in  4  Blackf.  811,  and 
in  5  Blackf.  108,  is  loosely  used;  for  ihe  judgment  of 
the  Court  is  equally  conclusive,  whether  it  be  founded 
upon  €k  finding  or  a  verdict.  The  language  in  5  Blackf. 
108,  might  possibly  be  strained  into  the  service  as  fa- 
vorable to  the  motion  for  a  rehearing;  but  it  is  not  sup- 
ported by  4  Blackf.  811,  which  is  the  authority  expressly 
referred  to.  At  least,  it  is  not  supported  to  the  extent 
and  in  the  sense  which  counsel  seek  to  use  it.  Taking 
these  two  cases  together,  all  that  the  learned  judge 
(Blackford)  could  have  meant  was,  that  the  same  sa- 
eredness  attached  to,  and  the  same  presumptions  arose 
in  favor  of,  the  finding  of  the  Court,  as  were  to  be  al- 
lowed in  favor  of  the  verdict  of  a  jury. 

We  cannot  think  it  was  the  intention  to  allow  an  ex- 
ception to  the  general  rule  requiring  a  motion  for  a  new 
trial  to  be  overruled,  in  order  to  put  the  evidence  pro- 
perly upon  the  record.  That  rule  has  been  too  fre- 
quently announced  in  this  Court  to  need  reference. 
Reno  V.  Orane^  2  Blackf.  217. — Lurton  v.  Carson^  id.  464, 
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and  tiumerouB  cases  all  throuffli  our  reports.    The  rea-    ^^^y  Term, 
son  why  the  Court  should  be  allowed  an  opportunity  to  _- .-  _ 
review  its  finding  by  motion  for  a  new  trial,  seems  to  us  v. 

equally  strong  as  that  in  support  of  its  reviewing  a  ^'*'^*- 
verdict.  For  as  the  Court  is  not  ordinarily  the  tribunal 
to  try  facts,  it  would  seem  as  liable  to  error  in  that  di- 
rection, as  the  jury  in  the  application  of  the  law.  Both 
upon  principle,  therefore,  and  to  preserve  the  rules  un- 
emban*assed  by  exceptions,  where  such  exceptions  do 
not  seem  essential,  we  adhere  to  the  former  decision. 

The  rule  is,  that  in  every  instance,  unlc-^s  where  the 
statute  has  made  the  exception,  the  Court  must  be  called 
upon,  by  motion  for  a  new  trial,  to  review  alike  its  own 
finding  or  the  verdict  of  a  jury,  before  the  evidence  can 
be  regarded  as  properly  a  part  of  the  record.  The  rea- 
son of  the  rule  is  too  clear,  and  has  been  too  often 
announced  to  need  further  exposition. 

Per  Curiam. — The  petition  is  overruled. 

C.  BakeVy  for  the  appellant. 

J.  (r.  Jon4>s  and  J.  E,  Blythe,  for  the  appellees. 


Elmer  v.  Crum. 

* 

Under  the  statutes  of  1848  and  1845,  usurious  interest  paid  on  one  or 
more  of  several  notes  cannot  be  pleaded  as  a  set-off  in  a  suit  on  the 
other  notes. 

Illegal  interest  so  paid  is  not  recoverable  by  action,  but  becomes  the 
property  of  the  payee. 

APPEAL  from  the  Wayne  Circuit  Court.  Satun^y, 

Davison,  J. — This  was  assumpsit,  commenced  on  the 
9th  of  Juiyy  1852,  by  Elmer  against  Cntm^  upon  two  pro- 
missory notes,  each  dated  July  the  16th,  1852;  one  for 
the  payment  of  600  dollars,  at  thirty-one  months,  and 
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May  Term, 

1856. 

Elmbk 

V. 

Crum. 


the  other  for  550  dollara,  at  43  monthB.  Pleas,  1.  The 
general  issue.  2.  Payment.  3.  Set-off.  Issues  were 
made  on  the  second  and  third  pleas. 

The  facts  of  this  case  are  these :  Crurriy  prior  to  the 
15th  of  February,  1841,  had  become  the  security  of  one 
A.  G.  Hannah,  upon  a  note  for  2,000  dollars,  payable  to 
Elmer.  At  that  date  Crura  lifted  Hannah's  note,  and 
gave  his  own  note  for  the  payment  of  the  2,000  dollars, 
with  ten  per  centum  per  annum  interest.  Before  the 
15th  of  July,  1842,  Crum  paid  20  dollars  of  the  interest, 
and  on  that  day  gave  his  note  to  Elmer  ioT  the  addi- 
tional sum  of  188  dollars  and  33  and  one-third  cents, 
with  interest  at  ten  per  centum,  in  payment  of  the  first 
year's  interest  on  the  2,000  dollars.  Pursuant  to  an 
agreement  made  between  Elmer  and  Crum,  relative  to 
the  note  of  1841,  Cram,  on  the  16th  of  July,  1842,  exe- 
cuted to  Elmer  four  promissory  notes,  as  follows:  one 
note  for  700  dollars,  due  February  15,  1843,  embracing 
one-fourth  of  the  original  note  of  2,000  dollars,  and  in- 
terest on  2,000  dollars  from  the  15th  of  February,  1842, 
until  it  was  due ;  one  note  for  650  dollars,  payable  on  the 
15th  of  February,  1844,  which  included  the  one-fourth 
of  said  original,  sum  and  interest,  on  1,500  dollars  for 
one  year;  one  note  for  600  dollars,  due  February  15th, 
1845,  embracing  another  one-fourth  of  the  2,000  dollars, 
and  interest  on  1,000  dollars  for  one  year  after  the  15th 
of  February,  1844;  and  one  note  for  550  dollars,  payable 
February  15th,  1846,  which  also  embraced  one-fourth  of 
the  above  original  amount,  and  interest  on  500  dollars 
for  one  year.  The  notes  for  188  dollars  and  33  and  one- 
third  cents,  700  dollars,  and  650  dollars,  were  fully  paid 
and  lifted  before  the  institution  of  this  suit ;  and  upon  the 
trial  the  defendant  gave  them  in  evidence  in  support  of 
his  defense.  Those  for  600  dollars,  and  550  dollars,  are 
the  notes  sued  on.  They  are  subject  to  the  following 
credits:  June  the  26th,  1846,  149  dollars;  August  the 
10th,  1847,  500  dollars;  April  the  1st,  1850,  47  dollars; 
January  the  2d,  1851, 100  dollars. 

The  cause  was  submitted  to  the  Court,  who  found  for 
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the  defendant.    The  plaintiff  moved  for  a  new  trial,  but    May  Term, 
his  motion  was  overruled,  and  final  judgment  was  given      ^^^^' 
against  him,  &c.  Elmkr 

The  notes  in  suit,  as  well  as  those  given  in  evidence  in  Crum. 
support  of  the  defense,  were,  no  doubt,  all  tainted  with 
usury ;  because,  when  they  were  executed,  the  statutory 
rate  of  interest  was  only  six  per  centum  per  annum. 
Acts  of  1842,  p.  91.  And  the  evidence  shows  that  each  of 
them  was  intended  to  secure  the  payment  of  a  rate  of  in- 
terest above  that  authorized  by  law.  It  appears  that  the 
Court,  under  the  plea  of  set-off,  allowed  the  several 
amounts  of  interest  paid  by  the  defendant  on  the  three 
notes  which  he  had  lifted,  and  which  he  gave  in  evi- 
dence. This,  it  is  contended,  was  erroneous.  In  the  re- 
vision of  1843,  chapter  31,  section  29,  it  is  provided  that 
whenever,  in  any  action  brought,  Ac,  it  shall  appear,  &c., 
that  a  greater  rate  of  interest  has  been  directly  or  indi- 
rectly reserved,  Ac,  than  is  allowed  by  law,  the  defend- 
ant shall  recover  his  full  costs,  &c.,  and  the  plaintiff  shall 
only  recover  judgment  for  the  principal  sum  due  him, 
without  interest  thereon ;  or,  if  he  shall  have  taken  or 
received  such  interest,  or  any  part  thereof,  before  the 
rendition  of  such  judgment,  the  same  shall  be  deducted 
from  the  principal  sum,  and  judgment  shall  be  rendered 
for  the  balance  as  above.  Section  30,  of  the  same  chap- 
ter, provides  that,  "  Any  person  who  shall  have  paid  a 
greater  amount  of  interest  than  is  allowed,  &c.,  may  re- 
cover against  the  person  who  may  have  taken  the  same, 
the  whole  amount  of  interest  which  he  may  have  paid,  if 
such  action  be  brought  within  a  year  after  the  payment." 
Under  section  29,  above  quoted,  the  defendant  was  enti- 
tled to  a  rebatement  of  the  notes  sued  on,  to  an  amount 
equal  to  the  interest  which  they  embraced;  but,  such 
rebatement  being  made,  the  credits  on  these  notes  would 
still  not  be  a  full  payment  of  their  principal  sums. 
Hence,  we  are  led  to  inquire  whether  it  was  competent 
for  him  to  set  off  against  these  sums  the  amount  of  inte- 
rest paid  by  him  when  he  lifted  the  other  notes.  If  the 
amounts  thus  paid  were  recoverable  under  section  80,  to 
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May  Term,    which  we  have  referred,  they  would  he  a  legitimate  set- 

^—  off  against  the  notes  in  suit;  but  there  is  an  act  of  1845 

^  v.^"''  which  provides,  "  That  if  any  person  has  paid  any  in- 
Harrinqto!?.  t^re^t  unlawfully  contracted  for,  &c.,  no  action  shall  be 
maintained  for  the  recovery  thereof."  Acts  of  1845,  p. 
12.  This  provision  is  in  direct  conflict  with  the  section 
just  named,  and  decides  the  point  under  consideration. 
Each  note  must  be  held  a  distinct  contract  The  illegal 
interest  paid  on  the  notes  lifted,  became  the  property  of 
Elmer^  because  it  was  not  recoverable  by  action,  and 
could  not,  therefore,  be  made  the  subject  of  set-off  in 
the  present  suit.  Milbum  v.  Guyther^  8  Gill,  91. — Mor- 
rison V.  Gliddon^  7  Ind.  R  561.  We  think  a  new  trial 
should  have  been  granted. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  kc. 

C.  H.  Test  and  J.  M.  Wilson^  for  the  appellant. 
J.  S,  Newman  and  J.  P.  Siddall^  for  the  appellee. 


St.  John  and  Others  v.  Harrinqton  and  Others. 

Under  section  28,  R.  S.  184S,  p.  767,  attaching  creditors,  having  ob- 
tained judgment  at  law,  must  proceed  at  law;  and  the  question,  whe- 
ther the  garnishee  has  illegally  disposed  of  the  attached  property, 
after  service  of  the  writ  of  attachment,  is  triable  at  law  and  not  in 
equity. 

Saturdaif,  ERROR  to  the  Vigo  Circuit  Court. 

Per  Curiam, — In  chancery.  Harrington  entered  into 
a  contract  with  the  Board  of  Trustees  of  the  Wabash 
and  Erie  Canal,  whereby,  for  a  consideration,  he  agreed 
to  excavate  and  construct  certain  portions  of  the  canal 
designated  as  sections  65,  66,  68,  57,  155,  156.  Said 
contract  contained  the  following  stipulation:  "When 
in  the  opinion  of  the  trust-ees  it  may  be  necessary  to  se- 
cure the  laborers  employed  on  the  jobs  herein  con- 
tracted their  wages,  and  the  trustees  may  think  justice 
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requires  it,  they  are  hereby  authorized  to  pay  said    MayTenn, 
laborers  the  amount  of  their  claims  against  their  em-       ^^^^' 
ployer,  whether  he  be  the  principal  or  a  sub-contractor,     ^'  /^"" 
and  the  receipts  of  the  laborers  for  payments  so  made  Hakkikoton. 
shall  be  good  against  such  employer." 

The  trustees,  on  the  15th  of  December^  1849,  owed 
Harrington,  on  account  of  work  done  on  the  above  sec- 
tions, 4,559  dollars.  Of  this  sum  John  H.  Hager,  the  then 
disbursing  agent  of  said  board,  paid  Harrington  500  dol* 
lars.  Also,  at  his  request,  the  agent  paid  one  Sullivan 
160  dollars,  leaving  a  balance  in  the  agent's  hands  of  3,894 
dollars.  These  payments  were  made  at  the  above  date ; 
but  afterwards,  on  the  same  day,  Harrington  gave  to  the 
parties  who  filed  the  original  bill  in  this  case  various 
orders  on  said  agent  for  the  payment  of  money,  viz.,  an 
order  to  Gfroverman  and  Bourne  for  1,863  dollars,  one  to 
Bement  ^  Co.  for  562  dollars,  and  another  to  Beymer 
and  Graff  for  86  dollars.  These  orders  were  accepted ; 
and  for  the  recovery  of  the  several  sums  of  money, 
therein  specified,  this  suit  was  instituted. 

After  this,  Harrington,  having  absconded  and  left  the 
State,  Bufus  St. '  John  sued  out  against  him  a  writ  of 
foreign  attachment,  which  was  served  on  said  trustees 
on  the  19th  of  December,  1849.  Under  this  writ,  seven 
persons,  alleging  themselves  to  be  creditors  of  Harring- 
ton, filed  their  respective  claims  against  him.  These 
creditors,  with  St.  John  and  the  trustees  of  the  Canal, 
are  made  defendants.  The  bill  alleges  that  the  board 
of  trustees,  by  reason  of  the  conflicting  claims  of  the 
complainants  and  the  plaintiffs  in  the  attachment, 
refuse  to  pay,  tc.  The  defendants,  who  were  the  at- 
taching ereditorsj  answered,  and  filed  their  cross  bill 
praying  relief  against  the  complainants  and  the  trustees, 
and  the  latter  answered.  It  appeared  that  those  defend- 
ants who  claim  under  the  attachment,  had,  on  the  said 
15th  of  December,  notified  Hager,  the  disbursing  agent, 
of  their  demands  against  Harrington.  This  notice,  how- 
ever, was  not  ^ven  until  after  the  above  orders  were 
accepted.    It  appeared  also,  that  the  trustees,  after  ser- 
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May  Tenn,  vice  of  said  writ,  paid  an  engineer,  on  section  166,  500 
— t^zi —  dollars,  and  to  laborers  (who  had  been  in  the  employ  of 
^  o"*  Harrington  on  other  sections)  1,480  dollars,  leaving  of 
Hakrimgtoii.  his  money  in  the  trustees'  hands  1,963  dollars.  It  fur- 
ther appeared,  that  said  attaching  creditors  had  re- 
covered, in  the  Vigo  Circuit  Court,  judgments  against 
Harrington  for  their  respective  demands.  In  the  cross 
bill  there  is  a  charge  of  fraud  against  the  complainants 
and  the  trustees;  but  that  charge  is  unsustained  by 
proof.  The  Court  on  final  hearing  decreed  that  the 
whole  of  the  1,963  dollars,  with  interest,  &c.,  be  paid  to 
the  complainants  as  follows:  to  Oroverman  and  Bourne 
1,400  dollars;  to  Bement  ^  Co.  638  dollars;  and  to 
Beymer  and  Graffj  41  dollars;  that  the  cross  bill  of  the 
defendants,  Bufus  St,  John  et  aLj  be  dismissed;  that  the 
complainants  and  the  trustees  recover  their  costs  against 
the  complainants  in  the  cross  bill,  and  that  the  com- 
plainants in  the  original  bill  recover  their  costs  against 
the  board  of  trustees,  &c. 

That  the  complainants,  by  virtue  of  their  orders,  were 
entitled,  in  equity,  to  payment  out  of  Harrington's  funds 
in  the  hands  of  the  trustees,  is  not  contested ;  but  it  is 
contended  that,  as  to  the  payments  made  by  them  after 
the  service  of  the  attachment,  they  must  be  held  liable 
for  the  amount  thereof  to  the  plaintiffs.  Suppose  this 
position  to  be  correct,  it  constitutes  no  ground  of  defense 
to  the  complainants'  bill.  The  attaching  creditors,  hav- 
ing obtained  judgments  against  Harrington^  the  law  at 
once  pointed  out  their,  mode  of  procedure  against  the 
trustees.  R.  S.  1843,  p.  767,  s.  23.  If  they  were  regu- 
larly summoned  as  garnishees,  the  question  whether 
the  trustees  had  illegally  disposed  of  Harrington^s  funds 
in  their  hands,  after  service  of  the  writ,  was  one  plainly 
triable  at  law,  and  not  in  equity. 

GooKiNS,  J. — Having  been  concerned  as  counsel  in  the 
cause,  was  absent. 

The  judgment  is  affirmed. 

A.  Kinney^  for  the  plaintiffs. 

S.  B.  Oookins  and  W.  D.  Ghistooldj  for  the  defendants. 
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Atkinson  v.  Jackson. 

A  father  promised  his  infant  son  to  convey  to  him  certain  land,  in  con- 
aideration  of  his  services  until  he  should  be  twentj-one  years  of  age. 
The  son  worked  for  his  father  until  he  was  twenty-two  years  of  age; 
at  the  end  of  which  time,  the  father  renewed  his  promise,  transferred  * 
the  land  on  the  tax-list,  and  gave  the  son  possession.  The  son  made 
improyements,  largely  enhancing  its  yalue.  The  father  suddenly  died 
intestate,  without  executing  a  conveyance.  The  son  brought  his  peti- 
tion for  specific  performance,  against  the  other  heirs,  ffeld^  that  the 
yearns  service  after  the  son  became  of  age,  constituted  a  valuable  con- 
sideration; and  that  the  entry  and  improvements,  coupled  with  the 
acta  of  the  father,  took  the  case  out  of  the  Statute  of  Frauds. 

Where  the  contract  is  certain,  fair  in  all  its  parts,  founded  on  a  valuable 
consideration,  does  not  interfere  with  the  rights  of  creditors,  and  is 
capable  of  being  performed,  the  courts  will  generally  decree  specific 
performance. 

* 

APPEAL  fron^  the  Henry  Circuit  Court.  Mondaif, 

Stuart,  J. — Atkinson  filed  his  complaint,  in  the  fonn 
of  a  petition  to  enforce  the  specific  performance  of  a 
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Not.  Term,    parol  agreement  for  the  conveyance  of  forty  acres  of 

- - land.    Demurrer  to  the  petition  sustained.    Atkinson 

AxKraaoN  excepted,  and  now  presents  his  appeal. 
Jacksox.  The  petition  alleges  that  James  Atkinson^  father  of 
the  petitioner,  died  intestate,  in  June,  1858,  seized  in 
fee  of  certain  lands  therein  described,  and  leaving  the 
petitioner  and  the  defendants  his  heirs,  &c.;  that  in 
1886,  when  the  petitioner  was  between  fourteen  and 
fifteen  years  old,  his  father  made  a  verbal  contract  with 
the  plaintiff,  that,  if  he  should  remain  with  and  work 
for  his  father  till  he  attained  the  age  of  twenty-one 
years,  he,  the  father,  would,  in  consideration  thereof, 
convey  to  the  son  a  certain  tract  of  land  described,  con- 
taining 40  acres.  It  is  further  averred  that  the  plaintifiT 
served  his  father  thenceforth  until  he  was  of  age,  and 
one  year  thereafter;  that  at  the  end  of  the  service  his 
father  renewed  the  promise  in  relation  to  the  forty 
acres,  and  had  the  land  transferred  to  the  plaintiff  on 
the  tax-list ;  that  the  plaintiff,  in  pursuance  of  the  con- 
tract, and  under  the  direction  of  his  father,  entered  into 
possession,  and  has  since  made  improvements  thereon 
to  the  value  of  400  dollars ;  that  the  value  of  the  land 
at  the  time  of  the  contract  was  about  100  dollars ;  that 
it  is  now  worth  1,000  dollars;  that  his  father  died  sud- 
denly in  June,  1858,  without  executing  a  conveyance. 
The  plaintiff,  therefore,  prays  a  decree  for  a  deed,  and 
for  other  relief. 

The  defendants,  Jackson  and  others,  demurred.  The 
only  statutory  cause  of  demurrer  is  that  the  petition 
does  not  state  facts  suficient  to  entitle  the  plaintiff  to 
the  relief  sought.  In  support  of  the  demurrer,  Adamson 
V.  Lamby  8  Blackf.  446,  is  relied  upon.  Up  to  the 
period  of  full  age  of  Adamson  and  Atkinson  respectively, 
the  two  cases  are  very  similar.  But  the  year's  service  of 
Atkinson  after  he  came  of  age,  and  the  renewed  promise 
and  acts  of  the  father,  are  strong  distinguishing  elements. 
That  year's  service  constitutes  a  valuable  consideration. 
The  promise  of  the  father  after  the  maturity  of  the  son, 
and  at  the  end  of  the  service,  is  thus  well  supported.   In 
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addition,  there  are  Ae  acts  of  the  father  transferring 
the  land  on  the  tax-list,  and  putting  the  son  in  posses- 
sion. Still  further,  are  the  improvements  on  the  faith 
of  the  contract.  The  entry,  in  pursuance  of  the  agree- 
ment, and  the  improvements,  coupled  with  the  acts  of 
the  father,  ought,  it  would  seem,  to  take  the  case  out  of 
the  Statute  of  Frauds.  Such  seems  to  be  the  tenor  of 
the  authorities.  When,  as  in  the  case  at  bar,  the  party 
has  been  put  in  possession,  and  made  improvements 
greatly  enhancing  the  value  of  the  land,  it  would  be  a 
fraud  upon  the  vendee  to  permit  the  vendor  to  escape 
from  a  strict  fulfilment  of  the  contract.  This  state  of 
facts,  admitted  by  the  demurrer,  was  sufficient  to  take 
the  case  out  of  the  statute.  2  Story's  Eq.  Jurisp.  64. — 
Johnston  V.  Glaney^  4  Blackf.  94. — Ash  v.  Doggy,  6  Ind. 
R.259. 

Here,  the  contract  is  certain,  is  fair  in  all  its  parts,  is 
for  a  valuable  consideration,  does  not  interfere  with 
the  rights  of  creditors,  and  is  capable  of  being  per- 
formed. In  such  cases,  courts  will  generally  decree  a 
specific  performance.  Nor  is  such  a  decree  wholly 
discretionary.  The  discretion,  which  it  is  said,  the 
court  may  exercise  in  decreeing  a  specific  performance, 
is  a  sound  discretion,  defined  and  governed  by  settled 
principles.  Seymour  v.  Ddaney,  6  Johns.  Ch.  222. — St. 
John  V.  Benedict,  id.  111.  The  facts  alleged  in  the  peti- 
tion, admitted  on  demurrer,  or  proved  at  the  hearing, 
are  sufficient  to  entitle  the  party  to  the  relief  sought. 

Any  doubt  that  might  arise  as  to  a  contract  between 
the  father  and  his  infant  son,  is  removed  by  the  ratifica- 
tion of  it  after  the  son  came  to  maturity.  Particularly 
so,  as  the  son  worked  for  his  father  till  he  was  22  years 
old,  and  thus  furnished,  in  addition  to  the  putting  in 
possession  and  improvements,  a  valuable  consideration 
for  the  promise. 

The  case  of  Denbo  v.  Tipton,  2  Ind.  R.  20,  may  seem 
inconsistent  with  that  at  bar.  But  that  case  is  too 
meagerly  reported  to  be  relied  upon  as  authorily.    Yet 

Vol.  Vin.--8. 


Not.  Term, 

1856. 

Atkinson 

T. 

Jackson. 


34 


CASES  IN  THE  SUPREME  COURT 


Not.  Temi,   in  the  brief  gtdrtement  of  the  fitcU,  there  is  mifficient  to 
*°^"*      difitinguifih  that  case  from  this. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  ftc. 

W.  OrosCy  for  the  appellant. 

J.  T.  Elliott  and  J.  jET.  MeUUtty  for  the  appellee. 


Ktlb 

Y. 

Malih. 


8 
130 

34 

159 

8 
138 

34 
&43 

8 
140 

34 
479 

8 
144 

34 
190 

il" 

fi6 

8 
162 
162 

34 
43 
44 

Mcndajf^ 


Etle  V,  Maun. 

Seetion  17,  of  the  charter  of  the  town  of  Vway^  proTided  that  ''when- 
OTor  the  owners  of  lota  on  any  street  shall  be  desirous  of  making  any 
improTements,  ftc^  (wo-third$  of  the  owners  of  real  estate  on  such 
street)  and  representing  two-third»  of  the  whole  number  of  feet  an  eaek 
side  of  such  street^  shall  petition,"  ftc  By  a  subsequent  act  the  sec- 
tion was  so  amended  as  "to  authorise  such  improvements  to  be  made 
upon  the  petition  of  a  m^jorU^  of  the  owners  of  real  estate  on  the 
street,"  &c;  but  the  amending  act  is  silent  as  to  the  number  of  feet^ 
fte.  ffeldf  that  the  amendment  went  directly  to  the  number  of  peti^ 
tioner$f  and  did  not  affect  the  proTision  touching  the  number  of  feet 

Municipal  corporations  are  to  be  held  strictly  within  the  limits  pre- 
scribed by  statute;  but  within  these  limits  they  are  favored  by  the 
courts. 

Powers  expressly  granted,  or  necessarily  implied,  are  not  to  be  defeated 
or  impaired  by  a  strict  construction;  but  the  acts  authorised  by  a 
charter  must  be  done  in  the  manner  prescribed  by  that  instrument; 
and,  especially  where  such  acts  affect  private  property,  the  powers 
granted  must  be  strictly  pursued. 

APPEAL  from  the  Switzerland  Court  of  Common 
Pleas. 

Stuam,  J. — Complaint  by  Malin  against  JEyfe,  trea- 
surer and  collector  of  the  to^^^  of  Veoay^  praying  an 
injunction  restraining  him  from  the  collection  of  an  as- 
sessment for  the  grading,  &c.,  of  Washington  street.  On 
the  hearing,  the  injunction  was  made  perpetual.  Kyle 
appeals. 

It  appears  that  in  Aprilj  1858,  some  of  the  property 
holders  on  Washington  street,  Vevayy  petitioned  the  trus- 
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tees  to  have  that  street  traded  and  MeAdamized*    On    ^ot.  Term, 

petition,  snch  adion  was  had  that. the  tarurteeB  ordered      ^'^^' 

the  improvement  to  be  made,  and  let  the  work  to  one       ^^^ 

Kincaidy  who  entered  npon  it  accordingly.    In  Odcber^      M^iun. 

1868, »  aupplemental  petition  was  filed,  recitmg  a  mie- 

take  in  the  former  petition,  as  to  the  recorded  plat  of 

VwKS,  and  asking  farther  aaion  by  way  of  confirming 

what  had  been  done.    On  this  second  petition,  the  trus-  " 

teee  paaaed  an  order  of  confirmation,  and  tiiat  Kwmid 

proceed  to  complete  the  work.    In  the  view  we  take  of 

the  case,  it  is  not  necessary  to  pass  npon  the  validity  of 

the  second  petition,  farther  than  it  falls  in  incidentally. 

The  property  of  MaLin^  fronting  on  Wa^Hnfion  street, 
wai^  assessed  about  42  dollars  for  the  improvement,  uid 
K%fU  had  proceeded  to  levy,  Ac.,  on  MdixiB  personal 
properly  to  make  the  money.  To  enjoin  the  sale  this 
snit  is  brought. 

The  ground  of  complaint  is,  that  the  trustees  of  Fevaj/ 
have  not  proceeded  in  the  premises  agreeably  to  their 
cfaaiter ;  and  that,  having  transcended  the  authority  given 
by  the  charter,  their  acts  are  void. 

By  the  act  approved  January  20th,  1846,  the  several 
acts  relating  to  the  town  of  Veoay  were  amended  and 
reduced  to  one  act  Locid  Laws,  1846,  p.  887.  The  se- 
venteenth section  provides,  that  whenever  the  owner  of 
lots  on  any  street  shall  be  desirous  of  making  any  im- 
provements by  grading,  graveling,  or  paving  the  street, 
sidewalk,  Ac.,  two-thirds  of  the  owners  of  real  estate  on 
such  street,  and  representing  two-thirds  of  the  whole 
number  of  feet  on  each  side  of  such  street,  shall  petition 
for  the  contemplated  improvement;  and  it  shall  be  the 
duty  of  the  corporation  to  cause  the  same  to  be  done 
agreeably  to  the  wish  of  the  petitioners.  The  residue 
of  the  section  provides  for  assessing  and  collecting  the 
expenses  of  the  improvement  on  the  property  affected 
thereby. 

By  a  subsequent  act^  approved  Jamiaryy  1849,  the  se« 
▼enteentfa  section  above  refinred  to  was  so  am^ided 
as  to  authorize  the  corporation  to  cause  the  imioove- 
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ments  in  that  section  contemplated  to  be  made,  upon 
the  petition  of  a  majority  of  the  owners  of  real  estate 
on  the  street  to  be  improved,  instead  of  two-thirds. 
Local  Laws,  1849,  p.  887. 

It  appears  from  the  pleadings,  and  is  conceded  in  ar- 
gument, that  on  the  second  petition  there  was  a  majority 
of  the  property  owners  on  Washington  street,  represent- 
ing a  majority  of  the  whole  number  of  feet,  taking  both 
sides  of  the  street  together,  but  not  representing  two- 
thirds,  or  even  a  majority  of  the  whole  number  of  feet 
on  each  side  of  the  street. 

The  question  is  thus  narrowed  down  to  the  single  point, 
how  far  does  the  amendment  of  the  seventeenth  section  in 
1849,  extend?  Does  it  change  the  two-third  rule  both  as 
to  the  number  of  petitioners  and  the  number  of  feet  to  a 
majority  of  each  collectively,  or  does  it  leave  the  two- 
third  rule  as  to  the  number  of  feet  on  each  side  of  the 
street  unimpaired  ?  Clearly  the  latter.  The  seventeenth 
section  required  the  petition  to  be  signed  by  two-thirds 
of  those  owning  property  on  the  street  to  be  improved. 
The  amendment  of  1849  went  directly  to  the  number  of 
petitioners,  but  not  to  the  number  of  feet.  It  provided 
that  the  petition  of  a  majority  of  the  property  owners 
should  be  sufficient  to  effect  what  it  required  two-thirds 
of  them  to  do  before.  But  the  amendment  was  silent 
as  to  the  number  of  feet.  Hence,  that  provision  was 
not  affected  by  the  amendment;  nor  was  it  affected  by 
the  subsequent  repealing  section.  Local  Laws,  1849,  p. 
887,  s.  2.  For  the  repeal  is  only  of  so  much  of  the  seven- 
teenth section  as  requires  petitions  therein  contemplated 
to  be  signed  by  two-thirds  of  the  owners. 

The  law  as  amended,  then,  stands  thus:  '^A  majority 
of  the  property  holders  representing  two-thirds  of  the 
number  of  feet  on  each  side  of  the  street,  may  peti- 
tion," &c. 

Something  is  said  in  argument  about  the  rule  of  con- 
struction; and  the  twenty-third  section  of  the  act  of 
1846,  incorporating  Vevayj  is  relied  upon.  That  section 
is,  that  the  act  shall  be  deemed  a  public  act,  and  shall 
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be  favorably  construed  for  all  beneficial  purpofiee.    But    ^^^'  Term, 

whether  that  could  be  reearded  as  a  £ftvorable  construe- — 

«»■>  for  »y  b^rfdl  pu^  which  Aould  .«  oo.«,„.  T 
the  charter  as  to  make  it  mean  one  thing,  when  it  ex-  Mai,in. 
preesly  says  another,  nxay  be  doubted.  And  whether  this 
clause,  found  only  in  the  act  of  1846,  could  be  applied  , 
to  the  amending  act  of  1849,  may  admit  of  question  also. 
At  best,  it  leaves  it  to  the  discretion  of  the  Court  to 
judge  of  the  beneficial  purposes  to  promote  which  the 
act  should  be  favorably  construed.  Matters  of  mere  de- 
tiul  might  commend  themselves  to  judicial  discretion; 
but  an  attempt  of  the  corporation  to  transcend  its  char- 
ter, would  surely  not  be  entitled  to  favor  in  the  courts. 
Many  obvious  considerations,  favorable  to  the  applica- 
tion of  the  two-third  rule  to  each  side  of  the  street, 
no  doubt  operated  on  the  legislature  in  framing  the 
charter.  It  does  not  seem  to  us  that  it  could  answer 
any  beneficial  purpose  to  relax  that  provision,  even  if 
we  had  the  power. 

TThe  action  of  municipal  corporations  is  to  be  held  . 
strictly  within  the  limits  prescribed  by  statute^  Within 
these  limits  they  are  to  be  favored  by  the  courts.  Pow-  • 
ers  expressly  granted,  or  necessarily  implied,  are  not  to 
be  defeated  or  impaired  by  a  stringent  construction. 
Smith  V.  The  City  of  Madison,  7  Ind.  R.  86.  But)  the 
acts  authorized  by  the  charter  must  be  done  in  the  man- 
ner which  that  instrument  prescribes^  Rex  v.  The  Mayor 
of  Liverpool^  4  Burr.  244.  Particularly  where  the  acts 
to  be  done  more  or  less  affect  or  impair,  or  encumber 
private  property,  as  in  the  case  at  bar,  the  powers 
granted  must  be  strictly  pursued.  Possessing,  as  these 
municipal  corporations  do,  the  power  of  assessment  and 
sale  of  private  property,  often  wielded  by  the  indiscreet 
or  the  selfish,  the  grossest  abuses  would  inevitably  fol- 
low, if  they  were  not  held  strictly  within  the  powers 
granted  and  the  means  prescribed  for  the  execution  of 
these  powers.  Sharp  v.  Johnson,  4  Hill,  92. — Lake  v. 
The  Trustees  of  WiUidmsburg,  4  Denio,  520. — Clark  v. 
The  Corporation  of   Washington,  12  Wheat.  40.    The 
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Maxwell. 
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Colli  ITS 


KoT.  Term,  power  to  license  auctioneers,  &c.,  most  be  conferred  by 
looo.  ^^^  legifllatore,  and  in  executing  it,  the  corporation 
must  conform  to  the  charter.  Fovde  v.  Common  CouncU 
of  Alexandriaj  8  Peters,  898. 

In  the  case  at  bar,  the  order  to  grade  Wd»hington 
street,  Vevay,  should  have  been  upon  petition  signed  by 
a  majority  of  the  property  owners,  representing  two- 
thirds  of  the  number  of  feet  on  each  side  of  the  street. 
And  because  the  petitioners  did  not  represent  two-thirds 
of  the  number  of  feet,  the  order  to  grade  and  MeAd^ 
amize  was  unauthorized  and  void.  All  the  proceedings 
which  flowed  firom  it  must  ftll  with  it,  the  assessment 
and  levy  on  Malin's  property  among  the  rest.  The 
judgment  of  the  Common  Pleas,  in  making  the  injunc- 
tion perpetual,  was  correct. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

J.  SuUivarij  for  the  appellant. 

S.  Carter^  for  the  appellee  (1). 


(1)  The  counsel  for  the  appellee  oiied  the  following  sutherities: 

The  iirst  petition,  the  proeeedings  under  it,  and  the  oontraot  with  JTtn- 
caidy  are  Toid  (6  Blaokf.  462),  and  are  not  susceptible  of  confirmation. 
1  Comst.  79.-5  Ind.  E.  868.— Story  on  Agency,  ss.  240,  241. 

The  powers  of  the  trustees  must  be  strictly  construed.— 6  Ind.  B.  88.— 
18  Barb.  S.  G.  898.-7  mil,  (N.  T.)  9. 

The  law  does  not  f^Tor  the  repeal  of  statutes  by  implication.  6  Ind. 
R.  41^2  Barb.  8.  G.  816. 

A  statute  must  be  so  construed,  if  possible,  as  to  render  OTory  part  of 
it  operatiTe.    5  Ind.  R.  106. 
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Maxwell  v.  Collins. 

Suit  may  be  brought  before  a  justice  of  the  peace  in  the  oounty  where 

the  cause  of  action  arose,  against  a  resident  of  another  oounty,  found 

within  the  juatioe's  Jurisdiction. 
Section  18,  2  R.  S.,  p.  463,  does  not  interfere  with  the  common-law  right 

of  suing  in  transitory  actions,  except  where  the  suit  is  against  a  resi* 

dent  ol  the  eounty. 
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The  application  of  the  words  of  a  statute  may  be  enlarged  or  restrained     Not.  Term, 

to  bring  tlie  operation  of  the  aet  within  the  intention  of  the  legisla-        1856* 

tare,  when  no  riolenoe  is  done  by  suoh  interpretation  to  the  language     Maxwbll. 

of  the  Btatate.  t. 

Collins 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.  Monday, 

Pbrkins,  J. — Maxwell  sued  CoOms^  upon  an  account,  ^'^^^"^^  ^*- 
before  a  justice  of  the  peace  of  Wayne  county.  Collins 
was  a  resident  of  Montgomery y  and  on  a  temporary  visit 
to  Wayne  county.  Judgment  against  CoUins  before  the 
justice.  On  appeal  to  the  Common  Pleas,  CoUins  denied 
the  jurisdiction,  over  him,  of  the  Court  in  Wayne  county, 
on  the  ground  that  he  was  sued  out  of  his  township. 

He  relied  for  the  maintenance  of  his  position,  upon 
the  section  of  the  statutes,  (2  R.  S.  p.  458,  s.  18,)  (1)  pro- 
viding that  no  person  shall  be  sued  before  any  justice 
except  in  the  township  where  he  resides,  &c.  The  Court 
below  held  that  he  had  established  his  position,  and  ren- 
dered judgment  in  his  favor. 

We  think  the  Court  made  a  mistake.  We  think  that 
section,  considered  in  connection  with  the  others  on  the 
same  subject,  should  be  construed  as  relating  to  the 
township  where  the  plaintiff  resides  when  suit  is  brought 
in  the  county  of  his  residence.  The  object  of  the  sta- 
tute was,  as  we  all  recollect  from  the  history  of  its  pas- 
sage, to  prevent  justices  at  the  county  seat  of  a  county, 
from  engrossing  the  principal  business  at  tiie  expense  of 
the  justices  of  the  other  townships.  The  people  of  the 
whole  county,  in  most  cases,  trade  most  and  are  oftenest 
at,  the  county  seat,  and  hence,  were  there  mostly  caught 
and  sued. 

The  statute  does  not  interfere  with  the  common-law 
right  of  suing  in  transitory  actions,  except  where  the  suit 
is  against  a  resident  of  the  county.  It  was  never  meant 
that  if  a  debtor  came  into  this  State  from  an  adjoining 
State  he  could  not  be  sued  here  before  a  justice.  Yet,  if 
the  statute  is  to  be  interpreted  in  its  broadest  sense,  such 
would  be  its  effect.  It  must  receive  a  more  limited  con- 
struction—one in  accordance  with  its  spirit  and  intention. 
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The  Stats 

V. 

Downs. 


Nov.  Term,  that  the  party  amending  shall  pay  the  coets  of  the 
amendment ;  and,  where  the  amendment  causes  a  con- 
tinuance, the  costs  of  that  also.  In  this  case,  we  cannot 
say  that  the  Court  abused  its  discretion  in  granting  the 
continuance,  and  hence,  it  did  not  err  in  taxing  the  coats 
to  the  amending  party  who  occasioned  the  continuance. 
The  amendment  put  the  defense  upon  entirely  new 
ground,  after  it  had  stood  two  terms  upon  other  ground, 
and  it  might  take  time  to  ascertain  whether  assets  had 
come  to  the  administrator's  hands  before  his  resigna- 
tion. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

J.  DaviSy  for  the  appellant. 


The  Statb  v.  Downs. 

A  vrit  performs  its  office  in  arresting  the  defendant,  and  a  motion  to 
quaah  it  after  he  has  entered  into  recognisance,  is  nugatory. 


November  24. 


APPEAL  from  the  White  Court  of  Common  Pleaa. 

Per  Curiam. — This  was  a  prosecution,  under  the  act 
of  1858,  for  selling  spirituous  liquors  without  license. 
The  defendant,  having  been  arrested,  was  admitted  to 
bail,  upon  recognizance  taken  by  the  sheriff.  At  the 
following  term  the  cause  was  continued,  and  he  entered 
into  a  recognizance  of  record,  to  appear  at  the  next 
term,  at  which  term  he  moved  to  quash  the  writ.  The 
motion  was  sustained  {^nd  the  defendant  was  discharged. 
This  was  erroneous.  The  writ  had  performed  its  office 
by  arresting  the  defendant,  and  it  was  immaterial 
whether  it  was  good  ot  bad.  He  stood  upon  his  recog- 
nizance, and  was  not  held  by  the  writ :  the  quashing  of 
it,  therefore,  did  no  harm.    But  the  order  to  dischaige 
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the  defendant  cannot  be  revised.    It  was  not  excepted   ^^^A  Ji'"^ 
to.    Somb^ger  v.  The  State,  6  Ind.  R,  800.    The  trans-      ^^^**- 


cript  contains  no  placUay  and  we  cannot  learn  from  the         ^^ 
record  where  or  by  whcMoa  the  Court  was  held.    We  TH«BoA»Dor 
affirm  the  judgment,  because,    although    the    record  mm  or  Huht- 
abounds  in  errors,  they  are  not  so  presented  as  to  enable  wqton  Oowm- 
us  to  review  them. 

The  judgment  is  affirmed. 

L.  BeUly,  for  the  State. 


Norton  v.  Ths  Board  of  Commissioners  of  Huntington 

County. 

This  case  eomes  within  the  Oftse  of  Langdon  t.  AppUj/aUf  5  Ind.  R^  827. 

APPEAL  from  the  Huntington  CSrcuit  Court.  ifofiAfy, 

Per  Curiam. — On  the  16th  day  of  March,  1868^  the 
appellant  commenced  an  action  of  assumpsit  against  the 
q>pellees  in  the  Huntington  Common  Pleas.  The  cause 
was  tried  in  April  following^  and  resulted  in  a  venfict 
and  judgment  for  the  plaintiff.  An  appeal  was  taken 
by  the  defendant  to  the  Circuit  Court  on  the  2d  day  of 
May,  1858.  At  the  Fdnnmrtf  term,  1854,  of  the  Circuit 
Court,  the  plaintiff  moved  to  dismiss  the  appeal,  which 
motion  was  ovwruled.  There  was  a  trial  by  jury,  ver- 
dict for  the  defendant,  motion  for  a  new  trial  overruled,, 
and  judgment,  from  which  the  plaintiff  appeals  to  thi» 
Court.  This  case  comes  within  the  case  of  Langdon  v. 
AppUgate,  5  Ind.  B.  827.  The  Circuit  Court  should 
have  dismissed^  the  appeal  on  the  plaintiff's  motion. 
The  judgment  is  reversed  with  costs.    Cause  remand- 
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Nov.  Term,    ed  to  the  Circuit  Court,  with   instructions  to  dismiss 
^^^^'      the  appeal. 


KlTTEBTNO 
V. 

Parkbiu 


L.  P.  MiUigan  and  J.  R.  Coffroth,  for  the  appellant. 


EiTTEBiNG  i\  Parkbr  and  Others. 

("reditor's  bill  to  set  aside  a  couyeyance  alleged  to  have  been  fraudu- 
lently made.  Uncorroborated  testimony  of  one  witness  to  fraud  in 
the  vendee)  and  that  witness  implicated  by  his  own  testimony  as  a 
participant  in  the  fraud. 

ffeldf  that  under  the  R.  S.  1848,  p.  89,  s.  44,  the  evidence  did  not  sus- 
tain the  bill. 

Held,  also,  that  the  testimony  of  such  a  witness  ought  to  be  strongly  cor- 
roborated, to  authorize  a  decree  upon  it  against  the  defendant's  answer 
under  oath. 

The  payment  of  a  full  price  will  not  pui'ify  a  fraudulent  transaction; 
but  such  payment  will  be  entitled  to  great  weight  where  the  proof  of 
fraud  is  not  clear. 


Monday, 
Kotemher  24. 


ERROR  to  the  Warren  Circuit  Court. 

GooKiNS,  J. — This  w£«  a  creditor's  bill,  brought  by 
Parker  and  others,  to  set  aside  a  conveyance  of  land, 
alleged  to  have  been  fraudulently  made  by  Stexoart  to 
Kittering,  and  to  subject  the  land  to  the  payment  of 
Steioarfs  debts.  Stewart  made  default,  Kittering  an- 
swered denying  the  fraud;  The  Circuit  Court  sustained 
the  bill  upon  the  proofs,  and  set  aside  the  conveyance 
as  fraudulent.  Kittering  being  dead  his  representatives 
prosecute  this  writ  of  error. 

The  bill  was  filed  March  20,  1846.  It  states  that  on 
the  10th  of  September^  1888,  Steioarty  jointly  with  Isaac 
and  Henry  High,  made  to  Parker  and  Baily,  the  princi- 
pal creditors,  his  notes  amounting  to  1,373  dollars,  due 
25  days  after  date.  That  suit  was  brought  on  these 
notes,  August  12,  1889,  in  the  Warren  Circuit  Court; 
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process  was  returned  "not  found,"  as  to  Stewart;  the   Not.  Term, 

cause  was  removed  by  change  of  venue  into  the  Foun- 1 — 

tain  Circuit  Court,  where  judgment  was  recovered  "^^^^^ 
against  the  Highs^  at  May  term,  1842,  for  1,672  dollars  Paekee. 
and  72  cents.  That  in  July^  1844,  the  lands  of  the 
Highs  were  sold  on  execution,  by  the  sheriff  of  Warren 
county,  which,  after  satisfying  some  prior  liens,  and  a 
part  of  the  judgment  in  favor  of  Parker  and  Baily^  left 
a  balance  of  over  530  dollars,  which  is  still  unpaid. 
That  this  was  all  the  property  the  Highs  had,  and  they 
are  notoriously  insolvent.  That  John  Jennings^  another 
creditor,  claims  a  debt  due  him  from  Stewart^  June  1, 
1839,  of  300  dollars,  for  goods  sold,  &c.;  and  Levi  Jen- 
nings^ another  plaintiff,  claims  against  SttwaH  a  judg- 
ment of  7  dollars  and  28  cents,  recovered  June  29th, 
1839,  before  a  justice  of  the  peace;  and  Led  and  John 
Jennings^  claim  a  judgment  recovered  against  Stewart 
at  the  same  time,  for  12  dollars ;  and  David  and  John 
JenningSy  also,  at  the  same  date  recovered  a  like  judg- 
ment against  Stewart  for  24  dollars  and  46  cents ;  all  of 
which  are  alleged  to  be  unpaid.  That  while  so  indebted 
Stewart  owned  the  land  in  question,  which,  as  described, 
appears  to  contain  about  200  acres.  That  on  the  24th 
of  June^  1839,  Stewart  and  his  wife,  with  intent  to  de- 
traud  Stewarfs  creditors,  conveyed  the  land  to  Kitteringy 
who,  when  he  received  the  conveyance  knew  of  the  ex- 
istence of  these  several  debts.  That  the  lands  were  then 
worth  3,000  dollars,  and  that  although  the  consideration 
mentioned  in  the  deed  was  1,500  dollars,  the  amount 
really  paid  was  only  700  dollars.  That  the  deed  was 
executed  late  at  night,  Kittering  being  present;  that  im- 
mediately on  making  the  conveyance  Stewart  absconded, 
and  left  the  State ;  that  Kittering  received  it  knowing 
his  intention  to  abscond,  and  that  he  assisted  him  in  his 
flight;  and  that  Stewart  has  never  returned,  and  has  no 
property  except  the  land,  out  of  which  to  make  the 
debts.  Prayer  that  the  defendants  be  required  to  an- 
swer upon  oath,  that  the  conveyance  be  set  aside  as 
fraudulent,  and  for  general  relief. 
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Not,  i%rm,       KUtmng's  answer  admitB  Stexoarfs  IndebtedBees  as 


1856. 


-  stated  in  the  bill,  but  denies  any  knowledge  of  it,  at  the 
KimRiKo  ^^^^  ^£  j^jg  purchase  except  from  rumor,  and  says  he 
Parkkr.  did  not  know  the  amount,  and  that  he  supposed  it 
would  have  been  long  since  paid  by  Stewart  and  the 
HighSy  who,  he  understood,  owned  a  valuable  farm  and 
other  property.  He  admits  the  conveyance  to  him  of 
the  lands  in  question,  but  denies  all  fraud,  and  all 
knowledge  of  any  fraudulent  intent  on  the  part  of 
Stewart.  He  denies  that  the  lands  were  worth  more 
than  1,500  dollars;  and  states  that  he  took  the  convey- 
ance, subject  to  the  lien  of  a  judgment  in  &vor  of  one 
Evans  against  Stewart^  rendered  at  the  March  term,  1889, 
of  the  Warrea  Circuit  Court,  for  117  dollars  and  78  cents; 
and  another  in  favor  of  James  and  John  W.  Anderson 
against  Forshay  and  Fleming,  replevied  by  Stewart  and 
one  Brenner,  on  which  a  biJance  was  then  due  of  622 
dollars  and  50  cents,  one  half  of  which  Brenner  agreed 
to  pay  if  the  principals  £uled  to  pay  it,  and  he  was  to 
retain  the  other  half,  311  dollars  and  25  cents,  out  of 
said  sum  of  1,500  dollars  to  pay  this  amount,  if  it  could 
not  be  collected  from  Forshay  and  Fleming,  and  the 
residue,  being  1,071  dollars,  he  paid  to  Stewart.  He 
states  that  executions  having  been  issued  on  the  judg- 
ments in  favor  of  the  Andersons  and  Evans,  and  levied 
upon  the  land,  he  was  forced  to  pay  the  whole  amount 
of  them,  Brenner  having  refused  to  pay  one  half  of  the 
Anderson  judgment  He  states  that  he  has  paid  in  all 
1,826  cToUars  and  28  cents  for  the  lands,  which  is  more 
than  their  value,  and  offers  to  convey  them  to  the  plain- 
tiffs if  they  will  refund  what  he  has  paid.  He  admits 
that  the  deed  was  executed  at  night,  and  explains  how 
it  happened;  denies  that  he  had  any  knowledge  of 
Stewards  intention  to  abscond,  or  that  he  aided  him  in 
doing  so ;  and  admits  that  Stewart  has  no  property  in 
this  State  subject  to  execution.  This  answer  was  filed 
October  5th,  1846. 

On  the  21st  of  August,  1849,  EUtering  filed  an  ana^id- 
ment  to  his  answer,  in  which  he  states  that,  besides  the 
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incumbrancefi  mentioned  in  his  former  answer,  he  had   ^o^*  'P«r>n- 
been  obliged  to  pay  a  balance  of  119  dollars  and  60      ■'o*'^- 


cents,  upon  a  mortgage  covering  a  part  of  the  lands,         y. 
made  by  Stewart    to  secure  a  surplus  revenue  loan,     Parker. 
which  he  paid  in  1841,  but  which  he  had  forgotten 
when  he  made  his  former  answer. 

The  most  direct  testimony  upon  the  question  at  issue, 
is  the  deposition  of  John  WiUiams.  It  is  long,  contain- 
ing  fifteen  closely  written  pages,  and  it  is  not  easy  to 
give  a  summary  of  his  evidence.  The  facts  conceived 
to  have  a  material  bearing,  are  these :  He  states  that  he 
was  present  at  the  execution  of  the  deed  from  Stewart 
to  Kitteringy  and  subscribed  it  as  a  witness.  At  Stewards 
request,  he  had  informed  Kittering  that  he  wished  to 
sell  his  farm.  Kittering  oflfered  1,600  dollars  for  it,  and 
Stewart  replied  that  that  was  only  just  half  what  he  had 
been  offered  by  another;  but  he  was  then  sick,  and  his 
creditors  had  sold  his  property,  and  they  would  sell  his 
place.  The  witness  and  Kittering's  son  went  to  the 
clerk's  office,  to  ascertain  what  liens  were  upon  the 
land.  The  clerk  informed  them  of  the  Anderson  judg- 
ment and  the  surplus  revenue  mortgage.  On  their  re- 
turn with  this  information,  a  bargain  was  closed.  It 
was  then  near  night.  Clinton,  a  justice  of  the  peace, 
was  sent  for,  to  do  the  writing,  who  arrived  after  sun- 
set. The  examination  of  title  papers  and  writing  the 
deed  uccupied  until  midnight.  During  the  taking  of 
the  acknowledgment  of  the  deed,  the  parties  retired, 
when  Kittering  said  to  the  witness :  "  K  I  can  hold  this 
land  I  have  made  a  fine  trade."  WiUiams  advised  him 
not  pay  the  money  unless  he  thought  he  could  hold  it. 
Kittering  expressed  the  opinion,  that  by  the  laws  of 
Pennsylvania,  he  could  hold  the  land,  and  the  witness, 
that  the  laws  of  Virginia  would  save  him,  but  said  he 
was  not  acquainted  with  the  laws  of  Indiana.  They  re- 
turned into  the  house,  the  deed  was  delivered,  and  the 
justice  went  away.  The  money  which  was  paid,  was 
counted  by  the  witness,  and  amounted  to  700  or  750  dol- 
lars, or  at  most  to  800  dollars.    As  .soon  as  Stewart  re- 
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Not.  Term,   ceived  his  money,  he  said,  "  I  must  fix  and  be  oft'  from 

zr._?: here,"  and  proposed  to  the  witness  to  carry  him  to  St. 

KiTORiNo  jjQy^is^  which  he  declined.  He  applied  to  Kittering  for 
Parkrr.  the  loan  of  his  buggy,  to  which  he  assented,  on  condi- 
tion that  it  should  be  returned  to  him  at  Des  Plains  or 
Chicago.  Steioart  said,  "The  man  that  catches  me  I 
wish  he  may  hang  me."  Kittering  replied,  "Damn  the 
danger;"  and  a  further  remark  of  Kittering  is  given  by 
the  witness,  indicating  that  Stewart  might  travel  with 
speed.  Sfetcaii  had  other  money  besides  that  received 
from  Kittering^  and  on  being  asked  by  the  witness  how 
much  he  had,  mentioned  the  amount  so  received,  and 
100  dollars  from  other  sources,  and  said  that  was  not 
half  he  had.  Kittenng  asked  Stewart  if  he  was  not 
going  to  pay  Parker  some  of  that  money.  Stewart  re- 
plied that  he  was  not;  that  Parker  had  cheated  others, 
&c.  The  witness  went  with  Stewart  to  assist  in  putting 
his  horse  to  Kittering\H  buggy;  and  in  pretending  to  do 
so,  deceived  Stewart  by  pricking  the  animal  in  the  flank, 
and  making  him  believe  it  would  not  work  in  a  buggy. 
Stewart  then  left  on  horseback,  having  appointed  a  meet- 
ing with  the  witness  in  Illinois  the  next  day.  WiUiarns 
met  him  there,  when  Stewart  addressed  him  in  presence 
of  the  family  where  he  was  stopping,  remarking,  "  You 
have  been  detained  buying  them  cattle  some  time."  They 
went  out,  and  after  some  conversation  shook  hands  and 
parted,  when  Stewart  left  and  has  never  returned. 

This  witness,  on  cross-examination,  stated  that  Kittering 
was  hard  of  hearing,  and  that  he  had  to  speak  loud  to  him 
to  make  him  hear;  that  it  was  his  understanding  that 
the  money  paid  by  Kittering^  and  the  liens  on  the  land, 
amounted  to  1,500  dollars;  that  John  Kittering^  in  com- 
pany with  the  witness,  called  on  Brenner^  who  promised 
to  pay  one-half  of  the  Anderson  judgment  against  For- 
shay  and  Fleming^  if  they  did  not  pay  it,  that  the  Evans 
judgment  w^as  not  taken  into  the  account  as  a  lien  on 
the  land,  Kittering  not  having  been  informed  of  it;  that 
Forshay  left  in  his  hands  canal  scrip  worth  300  doUai-s, 
to  pay  on  the  Anderson  judgment,  which  was  taken  into 
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the  account  at  the  time  of  the  sale  by  Stewart  to  KiUer-   ^*17j.  J^""' 

ing;  and  that  Kittering  withheld  the  whole  of  the  reei- 

due  of  that  judgment,  after  deducting  the  800  dollars.        Kittiriho 

Clinton  testified  that  when  he  arrived  at  Stewards,  he  Parker. 
found  him  in  bed,  complaining  of  being  sick.  Kittering 
and  "his  son  and  Williams  were  there.  The  witness 
describes  Stexoarfs  manner  in  executing  the  deed,  from 
which  it  is  evident  that  he  thought  Steioarfs  sickness, 
in  part  at  least,  feigned.  He  saw  no  money  paid. 
When  the  deed  was  executed,  Stewart  called  his  par- 
ticular attention  to  what  he  was  about  to  say,  and  then 
stated,  that  besides  the  consideration  in  the  deed,  Kitter- 
ing was  to  pay  all  the  liens  on  the  land.  Kittering  asked 
if  justice's  judgments  were  liens,  and  was  informed  that 
they  were  not  until  filed  and  docketed  in  the  Circuit 
Court.  While  he  was  writing,  there  was  passing  back 
and  forth  to  the  bed  and  whispering,  but  he  could  not 
say  that  the  old  man,  Kittering^  did  so.  This  fact,  and 
the  circumstance  that  the  three  men,  Kittering^  his  son 
and  Williams  were  strangers  to  him,  excited  his  sus- 
picions that  all  was  not  right.  He  saw  no  money  paid ; 
and  when  the  deed  was  executed,  he  went  home  and 
had  not  seen  Stewart  since. 

Brenner  testified  that  Stewards  land  was  worth,  when 
he  sold  it  to  Kittering^  3,000  dollars,  that  Kittering  had  a 
conversation  with  him,  in  reference  to  the  execution  of 
the  deed  and  Stewards  leaving,  in  which  he  stated  that 
while  the  justice  was  writing,  Stewart  was  in  bed  very 
sick,  but  as  soon  as  the  justice  left  he  got  up  and  began: 
to  bustle  about;  that  he  paid  Stewart  his  money,  who 
left  the  same  night;  that  he  was  to  give  1,500  dollars 
for  the  land,  about  800  dollars  of  which  he  retained  to 
discharge  liens.  He  denied  having  promised  to  pay 
one-half  of  the  Anderson  judgment.  Kittering  had 
brought  several  suits  against  him  to  recover  one-half 
the  amount  he  had  paid  on  it,  but  had  failed  to  recover. 

It  was  proved  that  Kittering  paid  622  dollars  and  50 
cents,  on  the  execution  in  favor  of  the  Andersons^  Sep- 
tember 6th,  1889;  that  he  paid  the  Evans  judgment, 

Vol.  Vin.. 
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October  15th  aud  30th,  1839,  117  dollars  and  78  cents 
debt,  and  16  dollars  costs;  that  in  Julyj  1840,  and 
August^  1841,  he  discharged  the  surplus  revenue  mort- 
gage, amounting  to  119  dollars  and  50  cents,  making  in 
all  875  dollars  and  78  cents,  besides  the  sum  paid  down 
at  the  purchase. 

The  defendant  examined  four  witnesses,  touching  the 
value  of  the  land  at  the  time  of  his  purchase,  one  fixing 
it  at  1,700  dollars,  and  the  other  three  at  1,500  dollars. 
He  also  proved  by  John  WilliamSy  that  on  the  3d  day  of 
September^  1840,  he  bought  of  Isaac  High  his  lands  for 
2,300  dollars. 

The  conclusion  at  which  we  have  arrived,  has  made  it 
necessary  to  rehearse  the  evidence  in  this  cause  very 
much  in  detail,  though  much  less  so  than  it  was  deli- 
vered. There  are  some  circumstances  connected  with 
the  alleged  fraud  which  must  be  taken  as  established, 
among  which  are  the  indebtedness  of  Stewart  and  his 
absconding.  It  is  also  very  evident  that  Kittering  has 
not  set  forth  truly  in  his  answer,  the  consideration  paid 
for  the  land.  The  amount  paid  on  the  Evans  judgment, 
exclusive  of  costs,  was  117  dollars  and  78  cents,  and  on 
the  Anderson  judgment,  622  dollars  and  50  cents,  one- 
half  of  which,  he  says,  he  was  to  pay,  being  311  dollars 
;and  25  cents.  These  two  sums  make  429  dollars  and 
3  cents,  which,  deducted  from  1,500  dollars,  the  price  of 
the  land,  leaves  1,070  dollars  and  97  cents ;  and  he  says 
•  he  paid  Stemarty  in  money,  1,071  doUars.  It  appears, 
however,  from  the  proof,  that  Kittening  had  no  knowl- 
edge of  the  Evans  judgment  until  after  his  purchase; 
and  the  sheriff's  return  shows  that  622  dollars  and  50 
cents  was  the  precise  sum  long  afterwards  paid  on  the 
Anderson  execution,  including  interest  and  the  accruing 
costs.  The  amount  of  money  stated  to  have  been  paid 
was,  therefore,  a  forced  balance,  made  upon  data  not  in 
the  possession  of  Kittering  at  the  time  of  the  transaction. 
This  fact  is  stated  that  full  weight  may  be  given  to  every 
circumstance  clearly  appearing  in  the  cause  to  sustain 
the  decree.  ' 
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Steicarfs  default  establishes  the  fraud  as  to  him;  but   ^°y-'^l"'^' 
that  does  not  affect  Kittering.    Perhaps  the  testimony  of —  — .' 
Williams  would,  if  that  of  one  witness  were  sufficient,    *^™*'*'' 
make  out  the  plaintiff's  case.    That  testimony  would     Parkkr. 
show  that  Kittering  knew  of  Stewarfs  indebtedness  to 
the  plaintiffs,  and  it  would  be  a  reasonable  inference 
from  it,  that  he  paid  the  purchase-money  to  Stewart  with 
a  knowledge  of  his  intention  to  abscond,  leaving  his 
debts  unpaid,  and  that  he  aided  him  in  his  flight.     The 
doubt  implied  in  saying  he  had  made  a  good  trade,  if 
he  could  hold  the  land,  showed  that  he  apprehended  an 
attack  upon  his  title. 

The  answer  being  under  oath,  we  are  to  consider  whe- 
ther the  testimony  of  Williams  is  sufficiently  corroborated 
to  overcome  it.  We  have  seen  that  th^  statements  of 
the  answer  relative  to  the  consideration,  were  incorrect. 
The  plaintiff's  position  is,  that  the  Anderson  debt  was 
622  dollars  and  50  cents;  that  provision  was  made  to 
pay  300  dollars  of  it;  that  Kittering  was  to  get  from 
Brenner  811  dollars  and  25  cents,  and  thus  get  rid  of  the 
lien  by  the  payment  of  11  dollars  and  25  cents;  but  the 
evidence  does  not  sustain  this  position.  WiUiams  testifies 
that  this  sum  of  300  dollars  was  in  his  hands,  and  was  so 
understood  to  be  by  the  parties,  at  the  making  of  the  deed ; 
that  he  was  to  pay  it,  and  did  pay  it,  on  the  Anderson 
debt ;  and  the  execution  shows  a  credit,  July  12th,  1839, 

^*by  the  hand  of  ,  800  dollars."    We  have  no 

doubt  this  was  the  money  paid  by  WUliams.  LucaSj  the 
clerk,  testifies  that  when  John  Kittering  and  Williams 
applied  to  him  for  information  as  to  the  liens,  he  fur- 
nished a  memorandum  of  all  he  knew  of.  We  make 
the  amoimt  of  the  Anderson  judgment,  at  that  time, 
about  900  dollars.  Deduct  from  this  the  amount  in  the 
hands  of  WtlliamSy  and  600  dollars  would  remain;  to 
which  add  the  surplus  revenue  mortgage,  which  was 
something  over  100  dollars,  and  these  taken  from  1,500 
dollars,  the  price  of  the  land,  would  leave  about  the 
amount  paid  to  Stewart^  according  to  the  testimony  of 
WUliams  and  the  declaration  of  Kittering^  proved  by 
Brenner. 


KiTTKRINO. 
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Nov.  Term,  Reconcilinff  thia  evidence  as  well  as  we  can,  we  arrive 
^^^  at  the  conclusion  that  Kittering  retained  some  700  or  800 
dollars  to  discharge  the  liens  and  paid  the  residue  to 
Pakkkr.  Stewart.  This,  it  is  true,  does  not  agree  with  the  state- 
ment in  the  answer;  but  considering  that  KUtering  waa 
an  old  man,  laboring  under  some  of  the  infirmities  inci- 
dent to  age, — ^that  his  answer  was  made  more  than  seven 
years  after  the  transaction, — and,  especially,  that  he  does 
not  set  up  tihe  mortgage  as  one  of  the  liens,  of  which  he 
was  certainly  informed  at  the  time,  and  which  he  un- 
doubtedly would  have  done  had  he  remembered  it, — it  is 
the  most  reasonable  conclusion,  we  think,  that  he  was 
mistaken  in  the  history  of  the  transaction  given  in  the 
original  answer. 

Independent  of  the  circumstances  already  considered, 
the  corroborating  facts  necessary  to  overturn  the  answer 
are  few  and  feeble.  The  knowledge  of  Stewards  indebt- 
edness, a  rumor  of  which  the  answer  admits,  with  the 
qualification  that  he  supposed  it  would  have  been  paid 
by  Highj  is  proved  by  Williams  only,  while  it  is  shown 
that  as  late  as  1840,  High  sold  a  farm  worth  2,300  dol- 
lars. Admitting  that  Stewart  made  the  declaration  to 
Kittering^  that  his  creditors  would  take  his  farm  if  he 
did  not  sell  it,  of  which  WiUiams^s  testimony  is  the  only 
evidence,  it  may  most  reasonably  be  referred  to  the 
judgments  of  record,  for  the  payment  of  which  he  was 
providing  by  the  sale.  Nor  is  there  any  corroborating 
evidence  in  relation  to  Kittering's  knowledge  of  the  in- 
tion  of  Stewart  to  abscond,  previous  to  the  execution  of 
the  deed  and  payment  of  the  money,  nor  of  his  aiding 
him  in  his  flight.  The  whole  matter  rests  upon  the  un- 
supported testimony  of  Williams^  who,  if  any  fraud  was 
committed,  proves  himself  to  have  been  an  active  parti- 
cipant in  it.  Such  testimony  ought  to  be  strongly  cor- 
roborated to  authorize  a  decree  upon  it  against  the 
defendant's  answer.  There  is  no  preponderance  of  evi- 
dence that  the  land  was  not  paid  for  at  its  full  value.  It 
is  true,  that  the  payment  of  a  ftdl  price  will  not  purify 
a  fraudulent  transaction;  but  yet  such  payment  will  be 
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entitled  to  great  weight,  where  the  proof  of  fraud  is  not    Not.  Term, 
clear.     The  statute  under  which  the  ease  was  tried  is,  ,_L^!^L„ 
that  the  plaintiff  shall  not  have  a  decree  against  the  de-    KiTTKniifo 
fendant's  answer,  unless  he  shall  sustain  the  allegations*    Pakkkk. 
of  his  bill  by  two  witnesses,  or  by  one  witness  and  cor- 
roborating circumstances.    R.  S.  1848,  p.  889,  s.  44.    In 
this  case  the  corroborating  circumstances  to  prove  the 
fraud  are  wanting,  and  the  decree  of  the  Circuit  Court 
must  be  reversed. 

Per  Curiam. — ^The  decree  of  the  Circuit  Court  is  re- 
versed at  the  costs  of  the  defendants  in  error,  and  thife 
cause  is  remanded  to  said  Court,  with  instructions  to 
dismiss  the  bill. 

J,  R.  M.  Bryant  and  jB.  A.  Chandler^  for  the  appel- 
lant (1). 

-R.  C.  Gregory y  for  the  appellees  (2). 


(1)  Counsel  for  the  appellant  cited  the  following  authorities: 
As  KUtering  did  not  know  of  Stewart's  intention  to  abscond  till  after 
the  sale  was  complete,  there  was  no  fraud  on  his  part  which  would  in- 
Yalidate  the  sale.  4  Blackf.  544.-8  Johns.  Cas.  871.— 2  Johns.  Cas.  288. 
—Friikes  v.  Brwpn,  2  Blackf.  295.-1  irf.  266,  note  i.—Attor  v.  WelU, 
4  Wheat.  466,  486. 

The  mere  fact  that  the  grantor  is  in  debt  is  no  reason  why  a  conyey- 
anee  should  be  set  aside.  1  Fonbl.  £q.  278,  280.— <Sf^pAetM  v.  OAoe, 
2  Bro.  Ch.  90. — Doe  ▼.  RmUledge,  Cowp.  703.— ^enntston  v.  MilUm^  2  Willes, 
356. — Middleton  y.  Ld.  Kenyon^  2  Vesey,  Jr.  410. — Jonea  t.  Marsh,  Forrest, 
^i,—SaffUktry  v.  Hide,  2  Vesey,  ii,—ffildreth  v.  Sands,  14  Johns.  498.— 
Fmdley  t.  Cboley,  1  Blackf.  262. 

But  if  Kitterinf^s  title  should  fail,  he  has  at  least  a  right  to  be  substi- 
tuted in  place  of  creditors  of  Stewart,  to  whom  he  has  been  compelled,  as 
a  purchaser,  to  pay  money  or  lose  the  land;  and  to  hold  the  land  until 
his  money  is  refunded  with  interest.  Peet  v.  Beers,  4  Ind.  R.  46. — Story's 
Conflict  of  Laws,  654. — Manlove  ▼.  Bale,  2  Vern.  84. — Powell  on  Mort- 
gages, 814,  315;  also  note  1. — Bussel  t.  Howard,  2  McLean,  489. — Marsh 
y.  Rke,  1  Adams  N.  H.  Rep.  167.— 2  Johns.  Ch.  bOZ^-Saunders  et  al.  v. 
FtosI,  5  Pick.  259. — Stevens  v.  Cooper,  1  Johns.  Ch.  425. — Lloyd  ▼.  Johnes, 
9  Vesey,  62. 
(2^  Counsel  for  the  appellee  cited  the  following  authorities: 
Where  testimony  of  a  witness  is  corroborated  by  the  testimony  of  a 
Moond  witness,  or  any  circumstances  which  give  a  turn  to  the  balance, 
the  Court  will  drecree  against  the  answer.  Gresley's  £y.,  p.  4.  "  The  cor- 
roboration has,  however,  been  sometimes  so  extremely  slight,  that  al- 
though the  fact  of  the  defendant's  being  an  interested,  and  therefore,  ait 
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NoY.  Term,    common  law,  an  incompetent  witness,  is  professedly  dismissed  from  the 

1856.        mind  of  the  Court,  still  there  can  be  little  doubt  but  that  this  circum- 

MiLLS         itance  has  a  considerable  weight."     Id, 

Y.  See,  also,  Waltin  y.  Hobbsj  2  Ark.  19. — Janton  v.  Raney^  id.  140. — 1 

Marsh AI.L.  •  phil.  Ey.  154,  and  notes  of  C.  and  H.-— Young  y.  HopkiM^  6  Monroe,  on 

p.  23. 


Mills,  Administrator  v.  Marshall,  Administrator. 

Under  the  R.  S.  of  1848,  if  a  man  died  intestate  leaYing  a  widow,  her 
right  to  one-third  of  the  surplus  of  his  estate  remaining  after  the  pay- 
ment of  his  debts,  Yested  at  the  moment  of  his  death;  and  where  the 
wife  died  before  distribution,  her  third  went  to  her  administrator. 

Mon^y,  APPEAL  from  tbe  Orange  Circuit  Court. 

Davison^  J. — Tke  case  is  as  follows:  In  September^ 
1851,  Jacob  Snider  died  intestate,  leaving  Eliza  Snider 
his  widow,  and  eight  children,  who  are  his  heirs  at  law. 
Hiram  Marshall  was  appointed  administrator  of  Snider* s 
estate.  In  that  capacity  he  received  about  1,300  dollars, 
money  on  hand  at  his  intestate's  death,  which  he  distri- 
buted among  the  said  widow  and  heirs  as  follows:  To 
her  one-third,  and  to  them  two-thirds.  Of  the  amount 
thus  distributed,  she  received  434  dollars.  After  this, 
and  before  the  sale  of  any  property  belonging  to  said 
estate,  and  about  a  month  after  Snidefs  death,  his  widow 
died.  By  him  she  had  no  issue ;  but  she  left  children 
by  a  former  marriage.  John  Mills,  the  appellee,  admin- 
istered on  her  estate.  In  November,  1853,  Marshall,  as 
administrator,  &c.,  filed  in  the  Orange  Common  Pleas 
an  account  wherein  it  appeared  that  he  had  in  his  hands 
moneys  derived  from  the  estate  of  Jacob  Snider,  to  the 
amount  of  2,388  dollars,  for  distribution.  But  the  judge 
of  that  Court  having  been  of  counsel  for  a  portion  of 
the  distributees,  the  cause,  for  that  reason,  was  certified 
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to  the  Orange  Circuit  Court.    At  the  March  term,  1854,    Nov.  rem. 
of  said  Court,  both  the  administrators  appeared,  as  did  — L„  __. 
also  the  heirs  of  Jacob  Snidery  when  Mills ,  as  adminis-       ^'^^l*'*^ 
trator  of  the  widow,  claimed  a  third  of  the  sum  to  be    Marshall. 
distributed.    This  claim  being  resisted,  the  cause  was 
submitted,  &c.    The  Court,  upon  final  hearing,  decided 
that  the  fund  in  question  be  distributed  according  to 
the  revision  of  1848 ;  that  this  is  a  case  where  there  is  no 
widow,  but  children  of  the  intestate,  and,  therefore,  the 
whole  surplus  to  be  distributed  must  be  divided  among 
said  children.    Judgment  was  rendered  accordingly. 
MiUs  has  appealed  to  this  Court,  and  for  error  assigns 
the  refusal  of  the  Circuit  Court  to  distribute  one-third 
of  the  fund  to  him,  as  the  widow's  administrator. 

This  case  is  governed  by  the  statutes  of  1843,  and  they 
provide  that,  where  the  deceased  shall  have  died  intes- 
tate, the  surplus  of  the  estate  remaining  after  the  pay- 
ment of  debts,  shall  be  distributed  to  the  widow,  children 
or  next  of  kin  to  the  deceased,  as  follows :  "  One-third  to 
the  widow,  and  the  residue  in  equal  parts  to  the  chil- 
dren, and  to  the  issue  of  any  deceased  child,  by  right  of 

representation If  there  be  no  widow,  but  there 

be  children  of  the  deceased,  or  their  descendants,  the 
whole  surplus  shall  be  distributed  in  equal  shares  to  the 
children  who  are  living,  and  to  the  descendfints  of  a 
deceased  child  by  right  of  representation."  K.  S.  1843, 
pp.  552,  553.  The  position  assumed  by  the  Circuit 
Court,  viz.,  that  this  is  a  caae  where  there  is  no  widow, 
is  not  tenable  when  applied  to  the  facts  stated  in  the  re- 
cord. K  the  wife  survive  the  husband,  she  becomes  his 
widow;  and  the  husband  having  died  intestate,  the  law 
is  just  as  explicit  in  giving  one-third  of  the  decedent's 
personal  property,  after  payment  of  debts,  to  the  widow, 
as  in  giving  two-thirds  to  the  children  or  their  descend- 
ants. The  statutes  to  which  we  have  referred  neither 
say  nor  intend  that  she  must  be  alive  when  the  distribu- 
tion is  made.  To  us  it  is  plain  that  her  right  of  pro- 
perty, under  the  provisions  above  quoted,  became  vested 
at  the  moment  of  the  intestate's  death.    But  we  have. 
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No?.  Term,   in  effect,  decided  the  question  under  consideration.    In 

.    ^_^_^.®j_  Kellogg  v.  Graves^  5  Ind.  R.  509,  it  was  held  that,  un- 

^^^^      der  the  act  of  1843,  the  right  of  the  widow  to  150  dol- 

M4R8HALL.  laTS  iu  pFopertj  or  money  out  of  the  estate  of  her  de- 
ceased husband,  was  absolute  on  his  death.  When  it 
is  noted  that  the  act  referred  to  in  that  decision  simply 
entitled  the  widow  to  select,  at  its  appraised  value,  pro- 
perty of  her  deceased  husband  to  the  amount  of  150 
dollars,  and  that  in  point  of  fact  she  had  died  before 
any  selection,  or  even  appraisement,  had  been  made,  it 
is  quite  obvious  that  the  authority  cited  is,  in  principle, 
adverse  to  the  ruling  of  the  Circuit  Court.  There  is, 
however,  a  well  considered  case  directly  in  point.  Un- 
der a  statute  of  distributions  similar  to  the  one  to  which 
we  have  referred,  the  Supreme  Court  of  Massachusetts 
have  decided,  "  That  the  widow's  right  to  one-third  of 
the  property  is  a  vested  interest,  and  not  defeated  or 
affected  by  a  subsequent  marriage  or  death  of  the  widow 
before  actual  distribution ;  that  the  decree  of  distribu- 
tion relates  back  to  the  original  right;  and  if  she  mar- 
ries, and  afterwards  a  decree  of  distribution  is  made,  the 
second  husband  may  claim  the  property,  as  he  may  any 
other  chose  in  action  of  his  wife,  and  if  she  dies,  he  not 
having  reduced  it  to  possession,  it  goes  to  her  adminis- 
trator ;  and  though  the  administrator  be  the  surviving 
husband,  who  is  the  sole  distributee  of  the  residue  of 
her  personal  property,  still  he  collects  the  distributive 
share  coming  to  her,  in  his  capacity  of  administrator, 
and  not  as  husband  in  his  own  right."  Foster  v.  Fifieldy 
20  Pick.  67.  If  this  exposition  of  the  law  be  correct, 
and  we  think  it  is,  the  decision  of  the  Circuit  Court 
cannot  be  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
D.  McDonald  and  W.  A.  McKenzky  for  the  appellant- 
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Nov.  Term, 

Matlock  v.  Steangb.  1^__ 

Matlock 

T. 

Trial  of  the  right  of  property,  under  the  statute  of  1862,  (2  R.  S.  p.  49S,)      Stk  axgk. 

can  only  be  had  in  cases  where  a  justice  of  the  peace  issued  the  exe- 

tion;  and  then,  the  complaint  must  be  filed  before  the  same  justice 

who  issued  the  writ. 
The  powers  of  justices  of  the  peace  are  wholly  statutory,  and  must  be 

strictly  pursued. 

APPEAL  from  tjie  Warren  Court  of  Common  Pleas.  ^^;^  5,4 

Davison,  J. — This  was  a  trial  of  the  right  of  property 
commenced  before  a  justice  of  the  peace  of  Warren 
county.  The  property  was  claimed  by  Strange^  the  ap- 
pellee, who  filed  an  affidavit  wherein  it  is  alleged  that 
he  is  the  absolute  owner  of  fifty-three  acres  of  stand- 
ing com,  and  that  one  Cornelius  WhUe^  sheriff  of  said 
county,  had,  by  virtue  of  an  execution  issued  from  the 
Hendricks  Common  Pleas,  in  favor  of  Jesse  T,  Matlock 
and  against  one  Edward  Strange^  levied  upon  the  stand- 
ing com,  Ac.  Matlock^  by  his  attorney,  appeared  before 
the  justice  and  resisted  the  claim.  The  cause  was  sub- 
mitted to  a  jury  who  found  the  right  of  property  to  be 
in  the  claimant,  and  that  it  was  worth  556  dollars.  Upon 
this  verdict  the  justice  rendered  a  judgment.  The  de- 
fendant appealed;  and  in  the  Common  Pleas  there  was 
a  similar  verdict  and  judgment. 

There  is  a  statute,  the  only  one  having  relation  to 
this  mode  of  trial,  which  enacts,  "  That,  whenever  any 
personal  property  shall  have  been  seized  by  virtue  of  any 
writ  of  execution  or  attachment,  and  any  person,  other 
than  the  defendant  in  such  writ,  sK^U  file  with  the  justice 
who  issued  such  writ,  or,  if  the  same  be  levied  upon  by 
more  than  one  writ,  with  the  justice  who  issued  the 
oldest  writ  so  levied,  his  complaint  in  writing  verified, 
4c.,  setting  forth  the  fact  of  such  levy,  and  stating  his 
claim  to  said  property,  Ac,  such  justice  shall  docket  such 
claim  for  trial,''  4c.    2  R.  S.  p.  493. 

This  provision  requires  the  complaint  to  be  filed  with 
the  justice  who  issued  the  writ,  when,  in  the  case  be- 
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Nov.  Term,    fore  U8,  the  execution  was  from  the  Common  Pleas. 


1856. 


BOWMAX 

V. 
TONN. 


Hence,  it  is  contended  that  the  justice  before  whom 
the  suit  was  instituted,  had  no  jurisdiction;  and  that 
the  Court  to  which  the  appeal  was  taken,  was  alike 
unauthorized  to  hear  the  cause.  The  statute  to  which 
we  have  referred,  is  plainly  expressed,  and  seems  to  ad- 
mit of  hut  one  construction.  It  is  only  in  cases  where 
a  justice  has  issued  the  execution,  that  a  claimant  is 
allowed  to  adopt  the  remedy  which  the  enactment  pro- 
vides ;  and  then,  he  must  file  his  complaint  before  the 
same  justice  who  issued  the  writ.  The  powers  of  justices 
of  the  peace  are  wholly  statutory  and  must  be  strictly 
pursued.  This  principle  is  fully  established,  and  when 
applied  to  the  case  at  bar,  at  once  leads  us  to  the  con- 
clusion that  the  above  statute  conferred  upon  the  justice 
no  jurisdiction  of  the  cause.  Still,  however,  the  claim- 
ant, upon  the  facts  stated  in  his  complaint,  may  be  en- 
titled to  recover,  should  he  pursue  the  ordinary  remedy 
which  the  law  has  provided  for  the  recovery  of  personal 
property.  2  R.  S.  p.  64  et  seq.  The  judgment  must 
be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

JR.  A.  Chandler  J  for  the  appellant. " 

B.  C.  Gregory  and  J.  Harper^  for  the  appellee. 


5— » 


8 
140    88S| 


Bowman  r.  Conn. 

A  parol  contract  to  seU  and  and  deliver,  at  60  dollars  per  tun,  whatever 
broom-corn  should  be  raised  in  1853  on  twenty-five  acres  of  land,  is 
within  the  Statute  of  Frauds  and  void. 

Our  Statute  of  Frauds  is  substantially  that  of  Charles  II.;  and  with  the 
statute,  the  courts  generally  adopt  the  Englitk  construction  of  it. 
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APPEAL  from  the  Decatur  Circuit  Court.  Not.  Term, 

Stuabt,  J. — The  complaint  alleges  that  Bowman  con-  —        — 
tracted  with  Conn  for  whatever  broom-corn  should  be     "<*^*'^ 
raised  in  1853  on  twenty-five  acres  of  land.     The  crop       Cork. 
was  to  be  delivered  in  merchantable  condition  at  MadU  5^*^'  ^, 

,  November  zo. 

sonj  m  the  quantity  of  a  tun  every  two  weeks,  at  the 
rate  of  60  dollars  per  tun,  payable  upon  delivery. 

The  breach  assigned  is  a  failure  to  deliver. 

Conn  answered  in  separate  paragraphs,  the  one  deny- 
ing generally  the  undertaking,  the  other  setting  up  the 
Statute  of  Frauds — ^that  there  was  no  memorandum  in 
writing  signed  by  the  contracting  parties,  or  by  their 
authority,  and  no  earnest  given  to  bind  the  bargain. 
Lssue  on  the  first  paragraph,  and  demurrer  to  the  second, 
assigning  for  cause  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense. 

The  demurrer  was  overruled.  The  plaintiff  refusing 
to  plead  over,  there  was  final  judgment  for  the  defend- 
ant   Bovmumy  the  plaintiff  below,  appeals. 

The  only  question  is  whether  the  contract  was  within 
the  Statute  of  Frauds. 

The  cases  cited  by  counsel  do  not  seem  to  be  in  point. 
They  relate  chiefly  to  contracts  for  articles  to  be  manu- 
factured, where  personal  skill  and  labor  were  yet  to  be 
bestowed.  It  is  not  necessary  to  examine  them  critically. 
A  case  upon  a  similar  state  of  facts  must  far  outweigh 
many  decisions  which  afford  only  the  light  of  analogy 
more  or  less  remote.  There  are  elements  in  a  contract 
for  a  future  crop,  which  do  not  pertain  to  a  contract  for 
the  manufacture  of  a  wagon  or  other  article  resulting 
from  the  application  of  skill  and  labor  combined. 

The  case  of  Watts  v.  Friend^  10  Bam.  and  Cress.  446, 
is  more  directly  in  point  than  any  we  have  met.  There, 
the  agreement  was  that  one  party  should  supply  the 
seed  and  the  other  the  land  to  cultivate  a  crop  of  turnip 
seed.  The  owner  of  the  land  was  to  sell  and  deliver 
the  crop  of  turnip  seed  thus  produced,  at  twenty  shillings 
a  bushel.  Averment  that  the  plaintiff  furnished  the 
seed,  the  defendant  sowed  it  and  harvested  the  crop, 
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Nov.  Term,    but  whoUy  refused  to  sell  and  deliver,  &c.    It  appeared 

on  the  trial  that  the  crop  produced  was  240  bushels, 

^^^"^  worth  £246;  and  this,  it  was  urged,  brought  the 
contract,  which  was  verbal  only,  within  the  17th  sec- 
tion of  the  English  Statute  of  Frauds.  In  that  section 
the  sum  of  £10  is  used  where  50  dollars  is  specified 
in  the  7th  section  of  our  Statute  of  Frauds.  R.  S.  1843, 
p.  590.  The  Court  held  that  this  contract  was  within 
the  statute  and  void. 

Our  Statute  of  Frauds  is  substantially  that  of  Charles 
II.,  supra.  With  the  statute  the  courts  generally  adopt 
the  English  construction  of  it  as  good  authority.  4  Ind. 
R.  461.    In  that  light  the  judgment  below  is  correct. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

J".  S,  Scobey  and  W,  Cumback,  for  the  appellant. 

0.  B,  Hordy  for  the  appellee. 


Woods  v.  Polhemus. 

Husband  and  wife  joined  in  a  conyeyance  of  aU  the  interest  of  the  wife 
in  the  estate  of  her  deceased  father.  The  deed  was  in  general  terms, 
not  describing  any  tract  of  land,  or  parcel  of  property.  The  acknowl- 
edgment was  taken  in  the  usual  form  in  QueeHM  oounty,  New  York, 
on  the  29th  Marchj  1847,  before  one  BweU,  acting  as  commissioner  of 
deeds  for  Vtrffinia.  On  the  7th  of  April,  1847,  the  wife  died.  On  the 
22d  October,  1847,  BiseeUj  acting  as  commissioner  for  the  state  of  Ohio, 
and  notary  public  for  the  county  of  New  York,  indorsed  on  the  deed 
another  certificate  of  acknowledgment,  of  the  same  date,  and  in  the 
same  words  as  the  first,  ffeld,  that  the  wife  never  acknowledged  the 
deed  in  conformity  to  the  laws  of  Indiana,  and  that,  therefore,  her  con- 
yeyance is  wholly  yoid  as  to  lands  in  this  State. 


Tuesday, 
November  26. 


APPEAL  from  the  Parke  Circuit  Court. 
Stuart,  J. — Petition  for  partition,  filed  by  James  S. 
PolhemuSy  the  plaintiff  below,  in  Januartfy  1850.    The 
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petitioD  represents  that  one  Thomas  Woods^  late  of  Vir- 
ffiniay  died  seized  of  certain  lands,  describing  them,  sit- 
uate in  Parke  and  Monroe  counties,  Indiana.  That 
Thomas  Woods  left  as  his  heirs  four  children,  viz.,  Theo^ 
dorc,  Edgar  J  John  Henry  and  Ann  Eliza  Woods;  and 
his  widow,  Mary  Woods^  surviving  him.  That  the  peti- 
tioner, James  S.  PolhemuSj  intermarried  with  Ann  Eliza 
Woods  in  1840. 

It  is  further  represented  that  on  the  29th  of  March^ 
1847,  the  petitioner  joined  with  his  wife,  Ann  Eliza,  in 
a  deed  to  Abram  Polhemus,  of  all  their  right,  title,  and 
interest  in  the  estate  of  Thomas  Woods j  deceased,  where- 
soever situate;  and  that  on  the  Ist  day  of  May,  1847, 
Abram  Polhetnus  and  wife  conveyed  to  the  petitioner  all 
the  estate  and  title  granted  by  the  deed  of  March  29th, 
1847.     Copies  of  both  these  deeds  are  made  exhibits. 

It  further  appears  that  on  the  7th  of  April,  1847,  ten 
days  after  she  had  joined  in  the  deed  with  her  husband, 
Ann  Eliza  died,  leaving  no  children  surviving  her.  The 
petition  sets  out  the  title  of  the  several  parties  made  de- 
fendants,  prays  that  partition  may  be  made,  &c. 

Edgar  Woods,  and  the  other  defendants,  answer,  ad- 
mitting Ann  Eliza  to  be  one  of  the  heirs  of  Thomas 
Woods,  deceased,  admitting  the  description  of  the  land, 
and  the  deeds  as  set  out  in  the  petition  and  exhibits. 
The  only  question  raised  is  as  to  the  scope  and  authority 
of  the  acknowledgment  made  by  Ann  Eliza.  It  appears 
that  there  are  two  certificates  of  acknowledgment  at- 
tached to  her  deed,  by  the  same  person :  one  as  commis- 
sioner of  deeds  for  Virginia,  and  the  other  as  notary 
public  for  the  city  and  county  of  New  York. 

They  both  purport  to  bear  the  same  date.  The  de- 
fendants below  aver  and  charge  the  fact  to  be  that  the 
second  certificate  indorsed  on  the  deed  of  petitioner  and 
wife  to  Abram  Polhemus^  as  commissioner  for  Ohio,  and 
notary  of  the  city  and  county  of  New  York,  was  nojb 
made  on  the  2yth  of  March,  1847,  as  it  purports  to  be; 
that  said  certificate  was  not  attached  to  the  deed  when 
admitted  to  record  in  Virginia,  on  the  10th  of  May,  1847 ; 


Nov.  TenOf 

1856. 
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Nov.  Term,   but  was  made  and  done  after  the  death  of  Ann  Eliza, 

: —  and  not  in  conformity  to  the  facts  of  the  case,  or  to  the 

Woods      j^^g  ^£  Indiana  in  that  behalf.    Hence,  it  is  insisted 

PoLHKMiTs.    that  the  petitioner  is  not  entitled  to  any  interest  in  the 

lands  lying  in  the  State  of  Indiana.    The  defendants 

pray  to  be  dismissed  with  costs,  and  that  the  petitioner 

be  enjoined,  Ac. 

Replication  in  denial  of,  and  putting  in  issue,  the  new 
matter  set  up  in  the  answer.  The  cause  was  set  down 
for  final  hearing  on  the  petition,  answer,  replication,  ex- 
hibits and  depositions.  Partition  decreed,  in  accordance 
with  the  prayer  of  the  petition,  commissioners  appointed, 
&c.  Woods's  heirs,  the  defendants  below,  appeal. 
•  To  a  proper  understanding  of  the  case,  it  will  be  ne- 
cessary to  glance  briefly  at  the  deeds  made  exhibits  A. 
and  B. 

Exhibit  A.  is  the  deed  of  Ann  Eliza^  and  her  hus- 
band to  the  Rev.  Abram  PolhemiiSj  for  the  alleged  consid- 
eration of  2,000  dollars  in  hand  paid,  &c.  It  purports  to 
be  made  at  Neivton,  Queens  county,  Neio  York.  No  one 
tract  of  land,  or  parcel  of  property,  is  described.  The 
grant  is  in  general  terms  of  all  the  property,  real  and 
personal,  to  which  she,  Ann  Eliza^  was  entitled  as  one 
of  the  heirs  of  Thomas  Woods,  deceased.  The  convey- 
ance concludes  with  a  power  of  attorney  clause,  author- 
izing Abram  Polhemus  to  collect,  receipt  for,  &c. ;  con- 
firming whatsoever  he  might  do  in  the  premises.  It  is 
acknowledged  before  one  BisseU,  a  commissioner  of 
deeds  for  the  State  of  Virginia,  and  he  certifies  that 
Ann  Eliza  was  duly  examined,  separate  and  apart  from 
her  husband,  &c. 

Then  follow  the  indorsements  of  several  recorders, 
viz..  May  10, 1847,  the  certificate  oiJohn  McCullock,  re- 
cord6r  of  Ohio  county,  Virginia,  of  its  admission  to  re- 
cord in  that  county.  A  like  certificate  of  the  recorder 
of  Belmont  county,  Ohio,  dated  October  22,  1847,  was 
also  indorsed.  Then  follows  the  second  certificate  of 
BisseU  as  commissioner  of  the  State  of  Ohio,  and  notarj- 
public  of  the  city  and  county  of  New  York,  purporting 
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to  be  dated  on  the  29th  of  March,  1847.    This  is  the   Nov.  Tenn, 
certificate^  the  validity  of  which  the  pleadings  put  in  - 
issue. 


Woods 

T. 

Exhibit  B.  is  the  deed  of  Abram  Polhemus  and  wife    Polkbmuh. 


to  James  S.  Polhemus.  It  is  in  similar  terms,  and  of  the 
same  tenor,  even  to  the  power  of  attorney  clause,  as  the 
deed  of  James  and  wife  to  him;  and  is  duly  acknowU 
edged  and  recorded. 

The  substance  of  the  depositions,  addressed  chiefly  to 
the  issue  formed  upon  the  validity  of  BisseWs  second 
certificate,  is  as  follows : 

The  deputy  recorder  of  Ohio  county,  Virginia^  testifies 
that,  when  recorded  on  the  10th  of  May,  1847,  the  deed 
of  James  and  Ann  Eliza  to  Abram  Polhemus  had  but  the 
one  certificate  of  BisseUy  viz.,  the  one  given  by  him  as 
commissioner  of  deeds  for  the  State  of  Virginia.  He 
further  testifies  that  such  wafi  also  its  condition  when 
subsequently,  on  the  6th  o£  August y  1847,  it  was  with- 
drawn from  the  recorder's  office.  Deponent  saw  the 
same  deed  again  in  the  winter  of  1851-2,  and  he  testifies 
that  it  then  had  on  it,  in  addition  to  several  certificates  of 
record  in  Ohio  and  Indiana^  the  further  certificate  of 
BisseU  as  commissioner  of  deeds  for  OhiOy  and  notary 
for  the  city  of  New  York. 

Mary  Woods  testifies  that  Ann  Eliza  died  on  the  7th 
of^l>ra,1847. 

BisseUy  who  took  the  acknowledgment,  testifies  that 
the  oertificate  as  commissioner  of  deeds  for  Virginiay 
was  placed  there  by  him  at  the  time  it  bears  date ;  but 
that  the  second  certificate  was  not.  His  explanation  is, 
that  in  the  fall  of  1847,  James  S.  Polhemus  called  on 
him  to  certifiy  said  second  acknowlegment  for  Indiana 
and  Ohio.  This  he,  BtsseU,  did,  giving  the  second  certifi- 
cate on  the  deed,  as  commissioner  of  deeds  for  the  State 
of  OhiOy  and  notaiy  public  of  the  county  of  New  York. 
That  the  only  acknowledgment  ever  made  before  him  by 
J.  S.  Polhemus  and  wife,  was  that  of  March  29th,  1847. 
BisseU  continues  in  these  words :  '^  At  the  time  I  put  on 
the  first  certificate,  I  do  not  think  I  was  requested  to  cer- 
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Nov.  Term,    tify  tihe  deed  so  that  it  might  be  used  in  Indiana  or  OhiOj 

or  any  other  state  except  Virginia.  K I  had  been  requested 

Woods  ^  certify  it  for  Indiana  and  Ohio  I  should  have  done  so." 
)»oLHKMus.  Further  on,  Bissdl  testifies:  '^If  I  had  been  requested 
at  that  time  to  certify  it  for  Ohio  and  Indiana,  also, 
I  should  doubtless  have  made  one  certificate,  and  so 
framed  it  that  it  would  have  entitled  the  deed  to  record 
in  these  three  States.  Such  is  my  uniform  practice  in 
similar  cases.  I  should  not  have  done  this  unless  Mr. 
Polhemus  had  requested  it,  and  paid  my  fees  for  each 
State.  And  he  probably  would  not  have  paid  these  fees 
without  seeing  that  it  was  certified  for  the  States  in 
which  he  required  it  to  be  recorded.  I  considered  my- 
self, at  the  time,  employed  to  certify  for  Virginia^  only, 
-and  I  did  so  certify If  I  had  been  so  em- 
ployed for  the  other  States  I  should  have  furnished  a 
certificate  of  such. employment  at  or  about  that  time." 

In  his  further  deposition,  taken  in  AprUy  1858,  he 
states  the  further  facts,  that  he  did  not  draw  the  deed 
,  of  James  and  wife  to  Abram  Polhemus^  and  did  not 
know  the  contents  of  it,  till  he  took  the  acknowledg- 
ment on  the  29th  of  March,  1847 ;  and  that  his  second 
certificate,  made  out  in  the  fall  of  1847,  was  by  him 
dated  back  to  the  time  of  the  first  acknowledgment. 

The  validity  of  this  second  certificate,  so  far  as  it  re- 
lates to  the  lands  in  Indiana,  is  the  only  question  pre- 
sented in  the  case  or  argued  by  counsel. 

It  is  well  contended  that  at  common  law,  a  married 
woman  could  convey  no  interest  in  lands.  She  can 
convey,  now,  only  by  statute;  and  in  such  conveyance 
she  must  conform  to  the  statutory  requirements.  Elliott 
V.  Piersol,  1  Peters,  828.  In  the  case  just  cited,  the 
Supreme  Court  of  the  United  States  say:  "Her  acts  are 
not  like  those  of  infants  and  some  other  disabled 
persons,  voidable  only,  but  are,  in  general,  absolutely 
void,  ah  initio.  The  capacity  of  a  feme  covert  to  con- 
vey her  real  estate  is  the  creature  of  statute  law. 
To  make  her  deed  effectual  the  forms  and  solemni- 
ties prescribed  by  the  statutes  must  be  pursued."    So, 
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also,  in  Hefimm  v.  Dubois^  12  Peters,  845.    Mr.  Justiee   ^«v-  ^na- 

Baldwin  delivering  the  opinion  of  the  Court,  uses  this ^^^* 

language :  **  The  deed  of  a  feme  covert  does  not  pass  '^ww* 
her  interest  by  virtue  of  its  execution  and  delivery,  as 
in  the  common  case  of  a  person  under  no  incapacity.'' 
It  is  the  acknowledgment  in  conformity  to  the  statute, 
which,  as  to  her,  is  essential,  in  conjunction  with  other 
solemnities,  to  give  her  deed  validity.  Dawson  v.  Shir- 
fey,  6  Blackf.  581. 

The  only  exception  to  this  is  the  ancient  usage  in  the 
colony  of  New  Yorkj  where  it  seems  that,  without  any 
enabling  statute,  a  feme  covert  could  join  with  her  hus- 
band to  convey  her  real  estate,  instead  of  resorting  to 
the  common  law  mode  of  fine  and  recovery.  Yet  even 
there,  such  deed  was  inoperative  without  acknowledg- 
ment. 2  Kent,  150. — Constantine  v.  Vanwinkkj  2  Hill  240. 

The  acknowledgment  is,  therefore,  the  chief  and 
essential  element  to  give  efficacy  to  the  deed  of  a  feme 
covert;  and  that  solemnity  must  be  in  substantial  com- 
pliance with  the  statute.  Jordan  v.  Corey ^  2  Ind.  R.  885. 
In  that  case,  the  Court  further  decided  that  the  officer 
taking  the  acknowledgment  might  afterwards  amend 
according  to  the  facts.  Thus,  an  amendment  to  the 
effect  that  the  wives  were  examined  separate  and  apart 
finom  their  respective  husbands  was  held  admissible. 

Here,  however,  the  question  is  not  as  to  the  right  of 
the  officer  to  amend  a  defective  certificate  according  to 
the  facts;  but  whether,  as  to  lands  in  Indiana,  there 
were  any  facts  about  which  to  certify.  Hence,  the  doc- 
trine of  amendment  held  in  Jordan  v.  Corey  can  have  no 
application.  The  only  question  here  is,  did  Ann  Eliza 
acknowledge  the  deed  for  the  lands  lying  in  Indiana  in 
conformity  to  our  statute?  (1) 

To  pass  her  interest  in  the  Indiana  lands,  several 
things  were  essential:  1.  The  deed  must,  either  ex- 
pressly, or  by  necessaiy  implication,  have  embraced  the 
Indiana  lands;  2.  BisseU  must  at  the  time  have  been 
an  officer  competent  and  duly  authorized  to  take  the 
acknowledgment  of  deeds  for  lands  in  Indiana;  8.  He 

Vol.  Vin.. 
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Not.  Term,  must  have  acted  in  that  capacity  on  the  29th  of  Marck^ 
^^^'  1847.  Other  essentials  might  be  suggested  but  these 
WooM      |^j»g  sufficient  to  indicate  the  very  point  in  issue. 

Pousmm.  The  first  and  second  propositions  may  as  well  be  con- 
ceded. That  the  terms  of  the  deed  were  comprehensive 
enough  to  embrace  all  the  lands  of  which  Thomas  Woods 
died  seized,  wherever  they  might  be  located,  is  admitted. 
Admit,  also,  that  the  second  acknowledgment  was  of 
the  deed  in  all  its  comprehensive  import.  It  may  be 
further  admitted  that  BisseU  was  at  the  time  a  notary 
public  of  the  city  and  county  of  New  York.  That  gave 
him  sufficient  authority  to  take  the  acknowledgment 
within  that  county  for  lands  in  Indiana,  R.  S.  1843,  p.  • 
418,  s.  28.  As  such  notary,  he  might  have  taken  the 
acknowledgment  in  the  county  of  New  York.  Did  he 
so  take  it  on  the  29th  of  Marchy  1847,  is  the  only  re- 
maining question. 

Of  that  official  action  on  the  part  of  BisseU^  the  deed 
and  the  second  certificate  are  said  to  be  the  evidence. 
But  they  are  only  prima  facie  correct.  For,  by  statute, 
the  certificate  is  not  conclusive,  but  may  be  rebutted, 
and  the  force  and  effect  thereof  contested,  by  any  party 
affected  thereby.  R.  S.  1843,  p.  423,  s.  50.  What  evi- 
dence is  there  to  rebut  the  certificate?  There  are  seve- 
ral considerations  which  strongly  rebut  the  apparent 
presumption  in  its  favor.  That  the  second  certificate, 
the  force  of  which  is  claimed  to  extend  the  conveyance 
to  Indiana^  was  not  made  for  months  after  the  29th  of 
March  J 1847,  and  after  the  death  of  Ann  Miza,  does  not 
admit  of  doubt.  It  was  actually  as  late,  or  perhaps 
later  than  September ^  1847;  and  yet  it  bears  date  as  of 
Marchj  1847.  Thus,  the  depositions  rebut  the  contem- 
poraneous character  of  the  certificate  which  otherwise 
its  face  imports. 

The  deposition  of  BisseU  himself,  rebuts  with  equal 
clearness  the  assumption  that  he  acted  or  pretended  to 
act  as  a  notary,  or  with  any  reference  to  the  lands  in 
Indiana^  on  the  day  the  acknowledgment  was  taken. 
He  expressly  says  he  was  not  called  upon  to  act  as  a 
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notary  for  lands  in  Indiana.  He  was  called  upon  only  Not.  Term, 
as  commissioner  of  deeds  for  Virginia.  As  such  only  —  ^^' 
he  acted.  As  such,  it  is  very  clear  he  had  no  intention  ^^^ 
to  take,  and  did  not  take,  the  acknowledgment  as  a  PoLBsiron. 
notary,  for  lands  in  Indiana.  The  acknowledgment 
actually  taken,  conveyed  nothing  outside  of  the  State 
of  Virginia.  Under  such  an  acknowledgment  the  con- 
veyance did  not  attach  to  the  Indiana  lands.  If  Polhe- 
mus  and  wife  intended  to  convey  her  Indiana  property, 
they  should  have  called  in  a  person  authorized  under 
our  statute  to  act,  and  he  should  have  acted  accordingly. 
BissdCs  own  reason  for  thinking  he  was  not  called  upon 
to  act  in  any  other  capacity  than  that  of  commissioner 
for  Virginia,  seems  conclusive.  He  says  that  had  he 
been  called  upon  to  certify  for  Ohio  and  Indiana,  he 
should  have  received  fees  for  each  State,  and  framed  one 
certificate  to  answer  for  all  the  three  States.  Besides, 
PoUiemus  and  wife  lived  in  Queens  county.  There,  no 
doubt  the  deed  was  executed  and  the  acknowledgment 
taken.  The  wording  of  the  certificate,  together  with 
the  Ul  health  of  Ann  Eliza,  gives  weight  to  that  hypo- 
thesis. He  certifies  that  Polhemus  and  wife  personally 
appeared  before  him,  not  in  the  county  of  New  York, 
but  in  his  State  aforsaid.  The  office  of  commissioner 
of  deeds  he  might  well  execute  in  any  part  of  the  State. 
But  it  is  not  so  easy  to  see  how,  as  notary  for  the 
county  of  New  York,  he  could  take  the  acknowledg- 
ment of  a  deed  in  Queens  county.  Yet  the  phraseology 
of  the  second  certificate  is  in  this  respect  identical  with 
the  first, — they  appeared  before  him  in  his  State  afore- 
said,— showing  that  both  referred  to  the  same  occasion 
and  place.  Hence,  an  additional  consideration,  perhaps 
not  controlling  of  itself,  why  he  did  not  act  as  notary 
in  Queens  county,  because  he  had  not  the  power  or  au- 
thority so  to  act. 

We  think  BisseWs  deposition,  fortified  as  it  is  by 
these  circumstances,  successfully  rebuts  the  certificate, 
destroying  its  force  and  validity  as  such.  With  the  ac- 
knowledgment, the  deed  of  the  feme  covert  must  also  fall. 
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N»v.  Tent,       The  for(»  of  this  reasoning  will  appear  the  more 

strikingy  if  we  suppose  Bissell  divested  of  his  multiform 

^^^  ofEicial  capacities,  except  that  of  commissioner  of  deeds 
i^iABMm.  for  Virginia.  In  that  case,  it  could  not  he  pretended 
that  the  deed,  however  sweeping  in  its  language,  or  the 
acknowledgment,  no  matter  in  what  comprehensive 
terms  conceived,  could  have  the  effect  to  convey  Ann 
Eliza's  lands  in  Indiana.  Simply  as  a  commissioner 
for  Virginia^  Bissell  was  not  an  officer  known  to  our 
law — not  authorized  to  authenticate  deeds  for  Indiana. 
So,  too,  though  he  were  a  notary,  competent  to  act 
under  our  statute,  yet  if,  on  the  occasion  referred  to,  he 
did  not  act  in  that  capacity  officially,  the  result  is  the 
same.  Ann  Eliza's  deed  was  incomplete,  and  conveyed 
nothing  in  Indiana.  Any  other  notary  in  New  York 
mighty  without  even  seeing  Mrs.  PolhemuSy  have  given 
a  like  certificate,  with  like  prima  facie  effect,  hut  if  it 
appeared  clearly  that  he  was  not  a  notary,  or,  if  he 
were,  that  he  had  not  acted  as  such  on  the  occasion 
referred  to,  his  certificate  would  he  equal  to  BisselTs  as 
it  stands  in  this  record. 

It  follows,  therefore,  that  as  Ann  Eliza  never  ac- 
knowledged the  deed  in  conformity  to  the  laws  of  In- 
dianOj  her  conveyiuice  as  to  lands  in  this  State  is  wholly 
void.  Neither  Abram  PoUtemus  nor  the  petitioner  ever 
acquired  any  rights  under  it  here. 

The  decree  for  a  partition  was  consequently  erroneous 
and  must  be  reversed. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded  with  instructions  to  grant  the  prayer  of  the  an- 
swer, for  an  injunction  against  James  8.  PolhemuSy  and 
all  claiming  under  him;  and  that  it  be  made  perpetual. 

A.  L.  Boache^  for  the  appellant 

J.  P.  Usher  and  C.  Y.  Patterson^  for  the  appellee. 

(1)  Counsel  for  the  appellant  cited  Dmoaon  r.  Skitley,  6  BUckf.  681 ; 

Le99U  rf  PatUmy.  Broom,  1  Cook,  119;  and  6  Manning,  Granger  and 

Scott,  75S.    In  the  latter  the  Court  refused  to  permit  the  officer  to  cor- 

reot  a  dale  tn  an  acknowledgment,  though  It  was  palpably  a  mere  oleri- 

•oU  errar. 
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I9«v.  Tens, 

Oavhv  and  Another  v.  Bubton  and  Another.  — 

Gavin 
▼. 

fk«  iafknt  fMher  of  a  iMtstord  child  may  settle  with  the  mother,  and  ex>       BQ^tak. 

eoute  the  instramente  neoeuaiy  in  making  raoh  eettlement. 

In  a  anit  upon  saoh  an  instrument  the  plea  of  infancy  is  bad. 

APPEAL  from  the  Franklin  Circuit  Court.  j^SSL  2ft. 

Pbreins,  J. — ^Action  by  Burton  and  Burton  against 
Gavin  and  Gavin,  upon  a  promiseory  note.  The  suit 
was  commenced  before  a  justice  of  the  peace.  One  of 
the  defendants  pleaded  infancy.  The  case  went  by  ap- 
peal to  the  Circuit  Court. 

On  the  trial  it  appeared  that  the  note  was  executed 
by  the  infant  Gavin,  with  his  father  as  surety,  upon  a 
compromise  with  the  mother  of  a  bastard  child,  of  a 
prosecution  for  bastardy  against  said  Gavin,  before  a 
justice  of  the  peace  (1). 

Properly,  perhaps,  these  facts  should  have  been  replied 
to  the  plea  of  infancy,  in  order  to  have  justified  the  ad- 
mission of  the  evidence.  But  the  suit  was  commenced 
before  a  justice  of  the  peace,  where  strict  rules  do  not 
prevail,  and  no  question  has  been  made  upon  the  admis- 
sibility of  the  evidence,  and  we  raise  none.  The  case 
stood  in  the  Circuit  Court  upon  the  pleadings,  and  go- 
verned by  the  rules  of  evidence,  &c.,  prevailing  before 
the  justice.  The  Court  below  overJruled  the  defense  to 
the  note.  It  did  right.  <<  The  infant  is  bound  for  ne- 
cessaries for  his  wife  and  his  children ;  for,  by  law,  he  is 
permitted  to  marry,  and,  therefore,  can  enter  into  such 
contracts  as  are  necessary  to  the  existence  of  the  rela- 
tion of  husband  and  wife.  He  is  also  liable  for  the 
debts  of  his  wife  which  existed  at  the  time  of  cover- 
ture." Beeves's  Dom.  Rel.  238. — Butler  v.  Breck,  7  Met. 
164.  And,  because  the  law  permits  him  to  contract 
marriage,  as  incident  to  such  power,  he  can  release  a 
party  from  a  contract  to  marry  him.  Develin  v.  Biggs* 
bee,  4  Ind.  B.  464. 

So,  as  the  law  authorizes  an  infant  father  of  a  bastard 
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T. 

Burton. 


Nov.  Term,    child  to  settle  with  the  mother,  and  secure  to  her  com- 
— — ! —  pensation  for  keeping  such  child,  it  impliedly  gives  him 
^''"       the  power  to  execute  instruments  necessary  in  making 
such  settlement ;  and  it  would  surely  be  greatly  injurious 
to  the  infant  to  deny  him  such  power.    This  point  might 
be  elaborated  and  illustrated,  but  it  cannot  be  necessary. 
Per  Curiam. — The  judgment  is  afltaned  with  costs, 
and  5  per  cent,  damages. 
J.  D.  Rowland  and  J.  R.  CoverdUlj  for  the  appellants. 
G.  HoUandy  for  the  appellees. 


(1 )  The  foUowing  facts,  in  addition  to  those  stated  in  the  opinion  of 
the  Court,  appear  from  the  record: 

The  note  in  suit  was  assigned  to  the  Burtotu  by  one  Joknton  Snoddy. 

In  the  Circuit  Court  the  defendants  waived  the  general  issue  and  filed 
separate  answers.  Oavm^  Jun.  answered  that  at  the  time  of  executing 
said  note  he  was  an  infant  under  the  age  of  twenty-one  years.  Gomn^ 
Sen.  answered  that  on  the  18th  day  of  January,  1850,  Johnson  Snoddy 
executed  a  note  to  one  Noah  Mendenhall  for  69  dollars  and  14  cents,  due 
one  day  after  date,  and  that  said  note  was,  on  the  6th  day  of  June,  1850, 
assigned  by  said  payee  to  Chtvuiy  Jun.,  who,  on  the  20th  day  of  December^ 
1851,  assigned  the  same  to  Oavin,  Sen.,  and  demanded  that  so  much  of 
said  note  be  set  off  against  the  plaintiff's  note  as  would  satisfy  it. 

The  cause  was  submitted  to  the  Court  for  trial,  and  it  was  proYen  that 
Margaret  Snoddy,  an  unmarried  daughter  of  Johnson  Snoddy,  prosecuted 
Oavin,  Jun.  for  bastardy,  and  that  the  prosecution  was  compromised  by 
Oavin,  Jun.  executing  notes  with  Oavm,  Sen.  as  security,  amounting  in 
all  to  175  dollars;  that  the  note  sued  on  was  one  of  them;  that  the  notes 
were  made  payable  to  Johnson  Snoddy,  for  conyenience  of  transfer ;  that 
the  notes  remained  in  the  hands  of  Holland,  the  attorney  of  Margaret, 
until  the  transfer  to  the  Burtons;  that  the  proceeds  went  to  the  girl's 
benefit;  and  that  Johnson  Snoddy  was  insolyent.  It  was  also  shown  that 
Oavin,  Jun.  was  an  infant  at  the  time  he  executed  the  note;  and  the 
note  of  Snoddy  to  Mendenhall,  with  the  indorsements,  were  introduced  in 
evidence.  The  Circuit  Court  gave  judgment  for  the  complainant  for  the 
sum  of  82  dollars  and  75  cents. 

The  defendants  appealed  to  this  Court,  and  the  foUowing  questions  were 
presented  for  consideration: 

1.  Is  the  answer  of  infancy  sufiicient? 

2.  Was  the  note  of  Johnson  Snoddy  admissible  as  a  set-off? 
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Not.  Teim^ 
1  A^A 

Dban  and  Another  v.  Lyon  and  Another.  —         

DlAH 

T. 

A.  in  one  clause  of  his  last  will,  devised  to  his  sons  B,  and  C.j  his  real         ^Tov. 
estate,  describing  it,  and  his  personal,  subject  to  his  widow's  dower. 
He  farther  directed  his  executors  to  purchase  "  from  the  widow  her 
dower,  in  the  said  premises,  for  the  use  of  said  B.  and  C" 

ffeld,  that  this  was  a  deyise  of  the  entire  personaltj,  subject  to  the  pay- 
ment of  debts,  and  the  150  dollars  expressly  allowed  by  statute  to  the 
widow,  and  of  the  real  estate,  subject  to  the  widow's  dower. 

ffeldj  also^  that  such  a  derise  is  valid. 

APPEAL  fipom  the  Dearborn  Circuit  Court.  5*«^»  ^ 

Perkins,  J. — Samuel  Evans  made  his  last  will  and 
testament  and  died.  He  devised  thereby,  in  one  clause, 
to  Charles  and  George  Ecans^  his  sons,  his  real  estate, 
particularly  describing  it,  and  his  personal,  subject  to 
his  widow's  dower.  And  he  further  directed  that  his 
executors  should  purchase  "from  the  widow  her  dower 
in  the  said  premises  above  mentioned,  for  the  use  of 
said  Charles  and  George^^  which  purchase  was  made  ac- 
cordingly, at  the  price  of  500  dollars. 

There  came  to  the  hands  of  the  executors,  after  pay- 
ing debts,  it  is  alleged,  personal  property  of  the  value  of 
2,000  dollars,  150  dollars  of  which  were  paid,  pursuant 
to  the  statute,  to  the  widow. 

She  subsequently  married  JJgon^  who  jointly  with  her 
filed  his  petition  to  the  Circuit  Court,  claiming  one- 
third  of  the  2,000  dollars  as  belonging  to  his  wife 
under  the  statute  of  distribution.  The  case  is  governed 
by  the  code  of  1843. 

The  executors  demurred  to  the  petition.  The  Court 
overruled  the  demurrer,  holding  that  the  widow  of 
Evans  was  entitled  to  the  sum  claimed  in  the  petition. 

The  first  question  propounded  is,  in  what  sense  did 
the  testator,  in  making  his  will,  use  the  word  dower? 
It  is  insisted  that  he  intended  it  to  embrace  one-third 
of  the  real  and  personal  estate.  Such  a  signification 
would  be  a  perversion  of  its  technical  meaning ;  and 
without  clear  evidence  of  a  different  intention,  we  must 
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ii«v.  TeiBi,  hold  it  used  with  that  meaning.  We  see  no  evidence 
^^^'  that  it  was  intended,  in  this  case,  to  be  incorrectly  ap- 
*■**  plied.  Indeed,  the  will  furnishes  some  internal  evidence 
Ltov.  to  the  contrary ;  for  a  little  farther  on  in  it,  being  as  a 
whole  very  short,  the  testator  directs  his  executors  to 
purchase,  if  they  can,  from  the  widow  her  dower  in  the 
premises  mentioned.  Here  the  testator  undoubtedly 
used  the  word  dower  in  reference  to  the  real  estate;  for 
the  executors  would  necessarily  make  the  purchase  with 
a  portion  of  the  personal  estate,  which,  according  to  the 
other  supposition,  would  be  then,  one-third  of  it,  the 
property  of  the  widow.  The  executors  would  thus  pur- 
chase her  dower,  in  part,  with  her  own  money.  Again, 
why  would  the  testator  wish  the  executors  to  purchase 
the  widow's  dower  in  the  personal  estate?  It  would  be, 
under  the  circirnistances  of  this  case,  simply  handing  the 
amount  in  the  money  of  the  boys  in  one  hand,  and  re- 
ceiving back  the  same  amount  from  the  widow  in  the 
other.  Without  something  showing  a  reason  for  such 
an  operation,  we  would  not  presume,  against  the  estab- 
lished meaning  of  words,  that  it  was  directed.  By 
the  will,  then,  all  the  personal  estate  was  given  to  the 
boys,  subject  to  the  payment  of  debts,  including  150  dol- 
lars to  the  widow ;  and  also  all  the  real  estate,  subject 
to  the  widow's  dower.  And  the  next  question  is,  could 
the  testator  thus  deprive  his  widow  of  a  share  of  his 
personal  estate?  By  our  law  the  wife  has  no  inchoate 
right  in  personal  property,  as  she  has  in  real  estate,  of 
her  husband.  He  can  sell  or  give  away  the  former 
without  her  consent,  conveying  a  clear  title,  to  the  last 
moment  of  his  life.  He  can  also  devise  by  will  parti- 
cular articles  of  personal  property,  clear  of  all  claims  of 
the  wife  or  widow.    Not  so  with  real  estate. 

Can  he  dispose,  by  will,  of  all  his  personal  estate  save 
what  the  statute  expressly  gives  to  the  widow?  In 
speaking  of  the  distribution  of  the  estates  of  those  who 
die  testate^  our  statute  seems  to  contemplate  only  the 
surplus  undisposed  of-by  will,  and  unused  in  the  pay- 
ment of  debts,  &c. 
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BlaeksUme^  book  2,  p.  492,  says,  that  by  the  common   ^^'  "^^"^ 
law,  as  it  stood  as  late  as  Edward  HI.,  a  man  could  not,  .  l^ri. . 
by  his  will,  deprive  his  widow  of  the  one-third  of  his      ^A»^ 
personal  estate.    He  adds,  ^^  But  this  law  is  at  present      Shim. 
altered  by  imperceptible  degrees,  and  the  deceased  may 
now,  by  will,  bequeath  the  whole  of  his  goods  and  chat- 
tels, though  we  cannot  trace  out  when  first  this  altera- 
tion began."    See,  also,  the  excellent  work  of  WUliama 
on  Personal  Property,  p.  250. — See  Addington  v.  Wilsony 
5  Ind.  R.  137. 

The  testator,  in  this  case,  then,  had  the  power  to  dis- 
pose of  all  his  personal  estate,  except,  &c.,  to  his  sons; 
and,  we  have  seen,  that  by  his  will  he  did  so  dispose  of 
it.  It  follows  that  the  plaintiffs  in  the  petition  show  no 
right  to  have  what  they  ask  for,  and  that  they  should 
be  dismissed  from  Court  Other  questions  were  dis- 
cussed which  need  not  be  noticed. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Causa 
remanded  with  instructions  to  dismiss  the  petition. 

W.  S.  HolmaUy  for  the  appellants. 

/.  T.  Browrtj  for  the  appellees. 


Mason  v.  Smith. 

A  warrant  of  attorney  to  "enter"  judgment,  authorizes  the  attorney  to 
cmrfeu  jadgment,— especially  where  it  was  clearly  intended  to  clothe 
him  with  that  power. 

APPEAL  from  the  Perry  Circuit  Court.  j^S^  26 

GooKiNS,  J. — This  is  an  appeal  from  a  confessed  judg- 
ment. The  complaint  describes  a  note  for  600  dollars 
and  55  cents,  dated  January  27 j  1852,  due  two  years 
after  date,  with  interest,  subject  to  a  credit  of  18  dollars 
and  25  cents,  Dec€nfd>er  28, 1852,  and  another  of  62  dol- 
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Not.  Term,   lam  and  98  cents,  March  7, 1854.    The  warrant  of  attor- 
—        • —  ney  is  in  the  usual  form,  except  that  it  authorizes  the 

^EiirRAu!^'  ^^^^^^7  *o  ^^^  instead  of  to  confess  judgment.  An 
BOAD  Go.  affidavit  of  the  defendant  is  annexed  to  the  warrant  of 
HuNTXB.  attorney,  as  required  by  the  statute,  that  the  debt  is  just 
and  that  he  does  not  confess  the  judgment  to  defraud 
his  creditors.  Upon  this  complaint  and  warrant  a  judg- 
ment was  entered  May  26, 1854,  for  666  dollars  and  25 
cents. 

We  think  there  is  nothing  in  the  objection  that  the 
attorney  was  authorized  to  enter  instead  of  to  confess 
judgment.  The  intention  of  the  parties  is  clear,  and 
that  should  govern.  Were  it  otherwise  doubtful,  the 
affidavit  annexed  would  make  the  intention  clear. 

A  clerical  c^rror  seems  to  have  occurred  in  entering  the 
judgment.  The  note  is  described  in  the  complaint,  and 
the  credits  upon  it;  and  the  judgment  was  authorized 
to  be  confessed  for  the  amount  of  the  note  and  interest 
as  stated  in  the  complaint.  Instead  of  666  dollars  and 
25  cents,  the  judgment  should  have  been  for  607  dollars 
and  74  cents. 

Per  Curiam. — If  the  appellee  shall  remit  the  excess, 
the  judgment  for  the  residue  will  be  affirmed,  otherwise 
it  will  be  reversed,  (1). 

Judgment  against  the  appellee  for  costs. 

J.  H.  Bea  and  E.  Cobumy  for  the  appellant. 

JB.  Smithy  for  the  appellee. 

(1)  In  accordance  wiUi  the  judgment  of  the  Court,  the  couneel  for  the 
appellee  remitted  60  dollars  of  the  judgment. 
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8  i5«'  Indiana  Central  Railboad  Company  v.  Huntbe. 


Suit  against  a  railroad  company  for  entering  upon  and  constructing 
104  mi  their  road  through  the  plaintiff's  land.    The  complaint  particularly 

alleges  the  nature  and  locality  of  the  injury  to  be,  the  running  di- 
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agonallj  through  the  land,  ocoupying  about  seren  acres  of  it,  and  ex-    Nov.  Term, 
carating  and  heaping  up  dirt  upon  it.    On  the  trial,  the  plaintiffs        1856. 
were  permitted  to  prove  the  cost  of  fencing  tlie  road  through  their  Ihdtah a  Cbh- 
land,  and  the  amount  of  injury  done  to  a  crop  of  wheat  growing    teal  Baii.- 
thereon,  by  the  construction  of  the  road.    Held,  that  this  evidence      T^oxn  C5o. 
should  have  been  excluded,  because  ithe  damages  proved  did  not  result      Huntbb 
from  the  injuries  specified  in  the  complaint,  nor  from  any  thing  neces- 
sarily incident  to  them. 

In  a  suit  against  a  railroad  company  for  injury  to  land,  the  defendant 
will  not  be  permitted  to  prove  the  value  of  the  land  at  the  time  of 
trial.  The  value  of  the  land,  if  referred  to  at  all,  to  determine  the 
benefits  conferred  upon  the  owner  by  the  construction  of  the  work, 
should  be  estimated  at  the  time  of  such  construction. 

In  the  present  case,  the  defendant  asked  the  following  instruction, 
whih  the  Court  refused:  **In  ascertaining  the  extent  of  the  injury  to 
the  plaintiffs,  an  estimate  of  the  value  of  the  property  taken,  at  the 
time  of  the  taking,  is  a  necessary  step;  but,  if  the  benefits  resulting 
to  the  plaintiffs,  by  the  construction  of  the  railroad,  equal  in  pecuni- 
ary value  the  value  of  the  property  taken  by  the  defendant,  it  is  a 
just  and  legal  compensation  for  the  property  so  taken."  Heldj  that 
the  instruction  should  have  been  given. 

APPEAL  from  the  Marion  Circuit  Court.  Tuetday, 

GooKiNS,  J. — Matthew  B.  Hunter,  and  other  heirs  of  ^^  ^ 
John  Hunter,  deceased,  filed  their  complaint  before  a 
justice  of  the  peace,  setting  forth  that  they  had  been 
injured  by  said  company,  by  an  entry  upon,  and  location 
of  their  railroad  track  through,  the  plaintiffs'  lands. 
The  complaint  proceeds:  "They  particularly  set  forth 
the  nature  and  locality  of  the  injury  to  be  as  follows : 
the  track  of  said  railroad  enters  upon  said  land  from 
the  east,  about  six  rods  from  the  north  line  thereof,  and 
passes  diagonally  through  said  land,  occupying,  as  the 
complainants  allege,  about  seven  aci'es  of  said  tracts  of 
land.  Said  railway  company  have  made  excavations  in 
said  land  of  from  three  to  five  feet,  throwing  the  dirt 
upon  said  land,  in  places,  from  five  to  six  feet  in  height, 
and  it  still  remains  upon  said  land  in  that  condition." 
They  prayed  the  appointment  of  appraisers,  &c.  Ap- 
praisers were  appointed,  who  assessed  the  plaintiffs' 
damages  at  400  dollars,  for  which  the  justice  gave  judg- 
ment. The  company  appealed  to  the  Marion  Circuit 
Court,  where  there  was  a  trial  by  jury,  verdict  for  the 
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N**'.  Term,    plaintiffi  for  850  dollars,  motion  for  a  new  trial  over- 
—  ruled,  and  judgment. 

t»4J[."rai^"      On  the  trial  the  plaintiffs  were  permitted,  against  the 
BOAo  Co.     objection  of  the  defendants,  to  prov^  the  cost  of  fencing 

""  ^iiauL.  ^h®  ''^^  through  their  land,  and  the  amount  of  injury 
done  to  a  crop  of  wheat  growing  thereon,  by  the  construc- 
tion of  the  road.  We  think  this  was  error.  The  statute 
under  which  the  proceeding  was  had,  requires  that  the 
complaint  shall  particularly  set  forth  the  nature  and  lo- 
cality of  the  injury  complained  of.  Local  Laws  1849, 
p.  92.  The  complaint  follows  the  statute,  in  this  par- 
ticular, and  is  very  specific  in  its  allegations.  In  the 
ease  of  the  Martinsville  and  Franklin  BaUroad  Company 
V.  Bridges,  6  Ind.  R.  400,  it  was  decided  that,  in  assess- 
ing damages,  those  necessarily  resulting  from  the  acts 
specified  in  the  complaint  might  be  proved.  We  re- 
garded that  case,  at  the  time,  as  going  to  the  full  limit 
that  was  admissible,  in  dispensing  with  a  statement  of 
the  particulars  of  the  injury  done.  The  evidence  should 
have  been  excluded,  because  the  damages  proved  did 
not  result  from  the  injuries  specified  in  the  complaint, 
nor  from  any  thing  necessarily  incident  to  them. 

The  defendants  offered  to  prove  on  the  trial,  the 
value  of  the  plaintiffs'  land  at  that  time.  On  the  plain- 
tifib'  objection  this  testimony  was  excluded.  The  ap- 
pellants inform  us,  that  their  object  in  offering  this 
proof  was,  to  ascertain  the  increase  in  value  of  the 
land,  since  the  location  of  the  road  some  eighteen 
months  before,  and  thereupon  show  that  such  rise  in 
value  resulted  from  the  construction  of  the  road;  and  there- 
by enable  the  jury  trying  the  cause,  to  take  such  result- 
ing benefits  into  consideration  in  making  up  their  ver- 
dict. The  appellants  pursuing  the  argument  say,  "It 
is  impossible  to  take  into  consideration  benefits  result- 
ing from  the  construction  of  any  work  of  improvement, 
without  at  once  letting  the  mind  lay  hold  on  the  pro- 
spective benefits  and  advantages  which  may  naturally 
result  from  such  improvement.  It  would  be  a  hair«» 
splitting  operation,  and  such  an  one  as  no  juror  could 
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eiFer  p^orm.  to  the  satisfaction  of  his  own  conBci^nce,   ^^'  ^•'n^. 
to  be  sworn  as  a  juror  in  such  a  case  as  the  present,  to      ^^^^' 
take  into  consideration  the  benefits  resnlting  to  the  ^JJ^r^' 
complainants,  by  the  construction  of  the  road,  accord*     aoAA  Od. 
ing  to  the  best  of  his  judgment,  and  npon  actual  trial     nvrnm. 
and  computation  of  the  supposed  damages,  make  up  his 
Terdict,  and  not  be  permitted  to  take  into  consideration 
the  prospective  benefits  naturally  resulting  to  the  plain- 
tiffs by  the  construction  of  the  road." 

We  are  not  insensible  to  the  difficulty  of  arriving  at 
the  real  benefits  conferred  upon  the  owner  of  contigu- 
ous land  by  the  construction  of  a  public  work  through 
it;  bat  we  are  not  convinced  that  the  rule  contended 
for  by  the  appellants  would  be  more  certain,  or  more 
just,  than  that  adopted  by  the  Court  It  was  proved 
that  the  land  was  about  three  miles  distant  from  the 
city  of  IndianapoliSy  the  rapid  growth  of  which,  and 
other  public  improvements,  it  was  proved,  and  we  well 
know,  must  have  had  an  influence  in  enhancing  its 
value.  Considering  these  circumstances,  we  think  the 
jury  would  not  have  been  aided  in  arriving  at  the 
merits  of  the  case  by  the  proof  ofiEered.  Kor  do  we 
tiiink  the  rule  contended  for  just^  if  practicable.  The 
plaintiffi,  in  seeking  compensation  were  limited  to  the 
value  of  the  land  when  taken.  VaaMcaricum  v.  The 
State,  7  Blackf.  209.  At  the  time  of  the  trial  it  may 
have  doubled  in  value,  and  that,  in  part,  from  causes 
other  than  the  construction  of  the  road.  Of  this  in- 
crease they  could  claim  no  benefit.  This  cause  will  be 
remanded  for  another  trial,  when  three  years  more  wiU 
have  elapsed,  with  probably  a  much  greater  increase  in 
value.  We  do  not  see  but  the  rule  contended  for  would 
be  as  just  then  as  on  the  former  Mai.  If  there  be  a  line 
of  distinction  as  to  time,  we  do  not  know  where  it  is. 
Amid  all  these  uncertainties,  there  is  one  rule  that 
flhoold  apply  to  both  parties.  The  value  of  the  land, 
if  referred  to  at  all,  to  determine  die  benefits  conferred, 
should  be  estimated  at  the  time  of  the  construction  of 
die  work.    This  rale  has  tiiie  merits  of  danpiicity,  and 
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Not.  Term,    equity,  and  as  high  a  degree  of  certainty  as  the  subject 

! —  is  capable  of.    The  location  of  an  important  public 

^TEil''RAu!^*  work,  and    the  commencement  of   active  operations 

eoadGo.     upon  it,  with  a  prospect  of  completion,  immediately 

HuNTBB.     impart  to  lands  an  enhanced  value  along  its  line.    The 

proof  of  increased  value  at  that  time,  is  as  far  as  the 

party  ought  to  be  permitted  to  go,  in  setting  off  benefits 

conferred  against  injuries  done. 

The  following  instruction  was  prayed  by  the  defend- 
ants, which  the  Court  refused  to  give :  "  In  ascertaining 
the  extent  of  the  injury  to  the  plaintiff,  an  estimate  of 
the  value  of  the  property  taken,  at  the  time  of  the  tak- 
ing, is  a  necessary  step ;  but,  if  the  benefits  resulting  to 
the  plaintiff,  by  the  construction  of  the  railroad,  equal 
in  pecuniary  value  the  value  of  the  property  taken  by 
the  defendants,  it  is  a  just  and  legal  compensation  for 
the  property  so  taken." 

The  question  here  presented  involves  an  inquiry  into 
tlie'principles  upon  which  a  sovereign  state  may  exercise 
the  right  of  eminent  domain,  or  confer  that  right  upon 
others.  The  Indiana  Central  Railway  Company  was 
chartered  under  the  constitution  of  1816;  but  the  power 
conferred  by  that  instrument  of 'taking  private  property 
for  public  use,  is  not  essentially  different  from  that  con- 
tained in  the  constitution  of  1851,  so  far  as  relates  to 
the  measure  of  compensation.  In  the  latter  it  is  as 
follows:  "No  man's  property  shall  be  taken  by  law, 
without  just  compensation;  nor,  except  in  case  of  the 
State,  without  compensation  first  assessed  and  tendered.'^ 
Const,  art.  1,  s.  21.  The  leading  case  which  arose  in 
this  State  under  the  old  constitution  was  that  of  Jf - 
Intire  v.  The  State,  6  Blackf.  884.  It  was  there  held 
that  a  law  providing  that  the  benefits  resulting  to  the 
owner,  from  a  public  improvement  should  be  set  off 
against  the  damages  sustained  by  taking  his  property, 
was  valid.  The  doctrine  of  that  case  has  been  followed 
in  various  others  since  decided.  It  had  become  the 
settled  law  of  the  State,  at  the  time  of  the  adoption  of 
the  present  constitution;  and  had  the  provision  been 
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silently  incorporated,  in  its  present  form,  into  that  in-  ^^^^  J?™* 
strument,  it  would  have  carried  with  it  a  strong  infer- 
ence that  such  was  to  be  considered  its  settled  judicial 
conistruction.  But  instead  of  this,  while  the  bill  of 
rights  was  pending,  an  attempt  was  made  to  change 
the  section  by  providing  that  in  estimating  the  damages 
for  property  taken  for  public  use,  the  benefits  conferred 
upon  the  owner  by  the  construction  of  the  work  should 
not  be  taken  into  consideration.  The  proposition  was 
very  fully  discussed,  and  in  the  discussion,  reference 
was  frequently  made  to  the  construction  which  had 
been  put  by  this  Court  upon  the  corresponding  pro- 
vision of  the  old  constitution.  The  proposition  waa  re- 
jected by  a  decisive  vote,  and  the  section  adopted  as  it 
stood  before,  in  this  particular.  See  Debates  in  the 
Convention,  vol  1,  pp.  361-392.  With  this  authorita- 
tive exposition  of  the  meaning  of  the  provision  by  its 
authors,  we  cannot  hesitate  upon  the  question  of  its 
construction.  We  are  of  the  opinion  that  the  instruc- 
tion should  have  been  given. 

Ter  Curiam. — The  judgment  is  reversed  at  the  cost  of 
the  appellee.  Cause  remanded  for  a  new  trial  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

JT.  C.  Newcomb  and  J".  W.  Harvey ^  for  the  appellant. 

W.  Wdllact  and  J8.  L.  Walpole^  for  the  appellee. 


McClurb  v.  Jeffrey. 

Suit  on  a  promiesory  note.  Answer  in  five  paragraphs,  in  fubetance  as 
foUows:  The  first  paragraph  aUeges  that  the  note  was  given  in  part 
consideration  of  two  deeds  for  an  alleged  new  and  useful  improye- 
ment  in  force  pumps,  for  which  letters  patent  had  been  granted  to  the 
plaintiff;  that  the  pretended  improyement  consists  in  the  piston  being 
so  eonairacted  as  to  keep  itself  packed  with  water;  and  that  the  plaln- 
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tiff  warranted  the  inventioii  to  be  an  improTement,  when,  in  fket,  it 
is  not  an  improTement  in  force  pumps,  but  is  wholly  worthless.  The 
second,  admits  the  consideration  of  the  note,  and  that  the  patent  was 
obtained,  stating  wherein  the  improyement  is  alleged  to  consist;  and 
after  stating  that  the  plaintiff  warranted  the  supposed  improToment 
to  be  new  and  useAil,  ayerring  that  it  is  not  a  new  and  useful  inyen- 
tion,  but  that  the  pump  will  work  as  well  without  it  as  with  it  The 
third,  after  admitting  and  stating  as  in  the  second,  charges  that  the 
plaintiff  falsely  and  fraudulently  represented,  &c.  The  fourth  ayers 
that  the  patent  and  specifications  do  not  describe  the  pump  in  use  so 
that  it  may  be  shown  in  what  the  improyement  consists.  The  fifth  as- 
serts that  the  plaintiff  warranted  the  alleged  inyention  to  be  a  great 
improyement,  &c.;  that  the  pumps  would  draw  water,  &c.,  and  at  the 
same  time  throw  a  stream,  &c.;  that  they  could  be  worked  by  one  man ; 
that  they  would  seldom  need  repairs;  that  they  were  good  fire  engines; 
when  in  truth  the  pump  failed  in  eyery  particular  warranted,  fte. 
Demurrers  sustained  to  the  first  four  paragraphs.  Issue  on  the  fifth. 
Held^  that  the  demurrer  to  the  first  paragraph  was  correctly  sustained; 
but  that  the  demurrers  to  the  second,  third  and  fourth  paragraphs, 
should  haye  been  oyerruled. 

Where  a  contract  of  sale  has  been  consummated  by  writing,  the  pre- 
sumption is  that  the  writing  contains  the  whole  contract. 

All  oral  negotiations,  or  stipulations  between  the  parties,  which  preceded 
or  accompanied  the  execution  of  the  instrument,  must  be  regarded  as 
merged  in  it,  and  the  latter  must  be  treated  as  the  exclusiye  medium 
of  asoertaining  the  agreement  to  which  the  contractors  bound  them- 
selyee. 

Where  a  warranty  is  not  contained  in  a  written  contract,  it  cannot  be 
proyed  by  parol  eyidence,  unless,  in  addition  to  the  ayerment  that 
there  was  such  warranty,  there  be  an  allegation  that  it  was  false  or 
fraudulent,  and  that  the  yendee  was  deceiyed  thereby, — and  eyen 
parol  proof  is  only  eyidence  of  a  representation. 


APPEAL  from  the  Bartholomew  Circuit  Court. 

Davison,  J. — Jeffrey  sued  McClure  upon  a  promissory 
note  for  the  payment  of  1,000  dollars.  The  defendant's 
answer  to  the  complaint  is  as  follows:  1.  That  the  note 
was  given  in  part  consideration  of  two  deeds  made  by 
Jeffrey  to  McClvre,  whereby  he  conveyed  to  him  the 
right  to  make,  use  and  vend,  an  alleged  new  and  useful 
improvement  in  force  pumps,  for  which  letters  patent 
had  been  granted  to  Jeffrey ;  that  the  pretended  improve- 
ment consists  alone  in  the  piston  of  the  pump  being  so 
constructed  as  to  keep  itself  packed  with  water,  and 
was  BO  pat^ited;  and  that  Jeffrey  warranted  said  inven- 
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tion  to  be  an  improvement,  when  it  was  not  an  improve-  Not.  Term, 
ment  in  foroe-pomps,  but  is  wholly  worthless.  2.  The  ^ 
second  paragraph  admits  the  consideration  of  the  note,  Mc<^um 
and  that  a  patent  was  obtained ;  sets  out  that  in  which  Jeffebt. 
the  improvement  is  alleged  to  consist;  and,  after  stating 
that  Jeffrey  warranted  said  supposed  improvement  to  be 
new  and  useful,  avers  that  it  is  not  a  new  and  useful  in- 
vention, and  that  the  pump  will  perform,  in  all  respects, 
as  well  without  as  with  it.  8.  The  third,  after  admitting, 
setting  out,  and  stating  as  in  the  above  paragraph,  al- 
leges that  Jeffrey y  to  induce  McClure  to  accept  the  deeds 
and  make  the  notes,  and  whereby  he  did  induce  him  to 
do  so,  falsely  and  fraudulently  represented  that  the  pre- 
tended invention  was  an  improvement  in  force-pumps, 
and  a  new  and  useful  invention,  when  in  fact  it  was 
neither,  but  is  wholly  worthless.  4.  That  the  patent 
and  specifications  do  not  describe  the  pump  in  use,  so 
that  it  may  be  known  in  what  the  improvement  con- 
sists. 6.  That  Jeffrey  warranted  the  alleged  invention 
to  be  a  great  improvement  in  force-pumps;  that  the 
pumps  would  draw  water  from  a  depth  of  fifteen  feet, 
and  at  the  same  time  throw  a  stream  of  water  thirty 
feet  high,  and  work  with  the  greatest  ease  by  one  man ; 
that  they  would  rarely  need  repairs,  and  were  good  fire 
engines;  when,  in  truth,  the  pump  failed  in  every  par- 
ticular warranted,  and  is  wholly  useless.  Demurrers 
were  sustained  to  the  first  four  paragraphs.  To  the  fifth 
there  was  a  reply  making  an  issue  of  fact.  Verdict  for 
the  plaintifiT.  New  trial  refused,  and  judgment.  The 
first  paragraph  is  obviously  defective,  because  it  does 
not  aver  that  that  in  which  the  improvement  is  alleged 
to  consist,  viz.,  ^^  in  the  piston  of  the  pump  being  so 
constructed  as  to  keep  itself  packend  with  water,"  was 
not  an  improvement  in  force-pumps.  It  was  insuficient 
to  allege  generally,  that  the  invention  ^^  was  not  an  im- 
provement in  force-pumps."  To  this  paragraph  the  de- 
murrer was  well  taken. 

The  second  and  third  defenses  are  each  subject  to  the 
same  rule  of  decision.    Under  the  patent  laws  of  the 
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^<>^- Term,     United  States,  the  thing  alleged  to  have  been  patented 

^^^^'      must  be  a  new  invention,  not  known  or  used  before  the 

cClurs     application  for  a  patent,  otherwise,  the  patent  itself  is 

Jbpfrbt.     invalid.    Curtis  on  Patents,  ss.  1-66, — Uarl  v.  Sawyer^ 

4  Mason,  6.    And  it  has  been  decided  that,  in  an  action 

upon  a  note  given  for  a  patent  right,  the  plaintiff  cannot 

recover  if  it  appear  that  the  invention  for  which  the 

patent  was  granted  was  not  new  and  useful,  although 

both  parties  acted  in  good  faith  in  giving  and  receiving 

the  note.     Geiger  v.  Cook,  3  Watts  and  Serg.  266.    This 

seems  to  be  a  correct  exposition  of  the  law.    And  the 

defenses  under  consideration  contain  that  which  amounts 

to  an  express  warranty  by  the  vendor  of  the  patent,  that 

the  invention  was  new  and  useful, — ^with  an  averment 

that  it  is  neither. 

Kemodle  v.  Hunt,  4  Blackf.  57,  is  relied  on  in  support 
of  the  demurrers.  That  case,  however,  is  not  strictly 
applicable.  There,  the  reasoning  of  the  Court  relates  ex- 
clusively to  averments  in  pleas,  neither  of  which  made 
any  point  as  to  the  novelty  of  the  invention ;  nor  did 
the  defenses  then  before  the  Court,  in  any  respect  ques- 
tion the  validity  of  the  patent.  MuUikin  v.  Latchem,  7 
Blackf.,  is  also  cited;  but  the  same  distinction  plainly 
exists  between  that  case  and  the  one  at  bar. 

The  next  inquiry  relates  to  the  validity  of  the  third 
paragraph.  That  defense  assumes  the  ground,  that  the 
patent  and  specifications  do  not  describe  the  pump  in 
use  so  that  it  may  be  known  in  what  the  improvement 
consists.  The  demurrer  admits  this  to  be  true,  and 
being  so,  the  patent  cannot  be  sustained.  The  statute 
requires  the  patentee  to  give  a  written  description  of  his 
invention  or  discovery.  This  involves  the  necessity,  in 
all  cases  where  the  patentee  makes  use  of  what  is  old, 
of  distinguishing  what  is  old  and  ^yhat  is  new.  Curtis 
on  Patents,  s.  151.  Justice  Story  says,  "If. the  descrip- 
tion in  the  patent  mixes  up  the  old  and  the  new,  and  does 
not  distinctly  ascertain  for  which  in  particular  the  patent 
is  claimed,  it  must  be  void ;  since  if  it  covers  the  whole, 
it  covers  too  much,  and  if  not  intended  to  cover  the 
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whole,  it  is  impofleible  for  the  Court  to  Bay  what  parti-    May  Term, 

calar  is  covered  as  a  new  invention."    Lowell  v.  Lewis, . 

1  Mason,  182, 447.  Gross  v.  Huntly,  13  Wend.  885,  de-  Moaw. 
cides  that  a  patent  for  an  improvement  in  a  machine  Jbfpbkt. 
must  describe  the  machine  in  use  of  which  it  is  an  im- 
provement, so  that  it  may  be  known  in  what  that  im- 
provement consists ;  and  a  note  given  for  a  patent  defec- 
tive in  that  respect,  is  void  for  want  of  consideration. 
We  are  of  opinion  that  the  second,  third,  and  fourth 
paragraphs  each  contain  facts  sufficient  to  bar  the  action. 
The  demurrers  to  them  should,  therefore,  have  been 
overruled. 

In  the  record,'  there  is  a  bill  of  exceptions  wherein  it 
is  shown  that  upon  the  trial  the  defendant  offered  to 
prove  ^that  the  plaintiff,  when  he  assigned  the  patent, 
by  parol  warranty  warranted  to  the  defendant,"  as  al- 
leged in  the  fifth  defense.  The  Court  refused  to  admit 
the  proof.  As  a  general  rule,  where  the  contract  of 
sale  has  been  consummated  by  writing,  the  presumption 
is,  the  writing  contains  the  whole  contract  Van  Ostend 
V.  Reedj  1  Wend.  424.  Here,  the  contract  stated  in  the 
defense  is  an  entire  contract,  the  whole  of  which  is  to 
be  considered  as  included  in  the  deeds  and  note.    The  ' 

role  is,  that  all  oral  negotiations  or  stipulations  between 
the  parties,  which  preceded  or  accompanied  the  execu- 
tion of  the  instrument,  are  to  be  regarded  as  merged  in 
it,  and  that  the  latter  is  to  be  treated  as  the  exclusive 
medium  of  ascertaining  the  agreement  to  which  the 
contractors  bound  themselves.  Cowen  and  HilPs  notes 
to  Phil.  Ev.  part  2,  p.  594.  Where  the  warranty  is  not 
contained  in  the  written  contract,  it  cannot  be  proved 
by  parol  evidence,  unless,  in  addition  to  the  averment 
that  there  was  such  warranty,  there  be  an  allegation 
that  it  was  false  or  fraudulent,  and  that  thereby  the 
vendee  was  deceived.  And  in  such  case,  parol  proof  is 
only  evidence  of  a  representation.  Salem  India  Rubber 
Company  v.  AdamSj  23  Pick.  256.  In  the  fifth  defense 
there  is  no  averment  of  fraud.  The  evidence  was  there- 
fore properly  refused.    But  the  demurrers  to  the  second, 
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third  and  fourth  paragraphs  having  'been  incorrectly 
sustained,  the  judgment  must  be  reversed. 

Per  Ouriam. — The  judgment  is  reversed  witti  costs. 
Cause  remanded,  &c. 

W.  Herod  and  S.  Stansifer,  for  the  appellant. 

IT.  Singleton  and  B.  EM,  for  the  appellee. 


Stratton  and  Another  v.  Ham  and  Another. 

The  unMoertained  distributire  shares  of  a  deoedent^s  estate  in  the  hands 
of  the  ezeoutori  are  effecU  Uable  to  the  process  of  garnishment. 


K9wmbw  25. 


APPEAL  from  the  Wayne  Circuit  Court. 

Davisok,  J. — Ham  and  Glark^  on  the  29th  of  Marchj 
1851,  sued  out  a  writ  of  foreign  attachment  against  Ben- 
jamin and  Samuel  HtUy  for  the  recovery  of  270  dollars. 
At  the  same  time  an  affidavit  was  filed  wherein  it  is 
charged  that  Stratton  and  Parry  are  the  executors  of 
Bobert  HiU  deceased,  and,  as  such,  have  the  possession, 
control,  and  agency  of  goods,  moneys,  and  effects  of  said 
Benjamin  and  Samuel^  to  which  they  are  entitled  as 
heirs  of  the  decedent;  and  which  goods,  &c.,  the  sheriff 
cannot  attach  by  virtue  of  the  writ  of  attachment,  &c. 
Upon  this  affidavit  a  summons  was  duly  issued  and 
served  upon  Stratton  and  Parry,  who  appeared  and 
moved  the  Court  to  quasb  the  summons  and  other  pro- 
ceedings against  them  as  garnishees.  Their  motion  was 
overruled,  whereiupon  they  answered,  admitting  the 
death  of  Bobert  HUl;  that  they  are  the  executors  of  the 
decedent's  will;  that  his  whole  estate,  both  real  and 
personal,  came  to  their  hands ;  and  that  on  final  settle- 
ment and  distribution  there  would  be,  as  they  believe, 
due  to  Benjamin  and  Samuel  HUl  400  dollars  each. 
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They  aver  tliat  gach  eettlement  is  not  made ;  and  sab-   ^v-  ^^»i 

mit  to  the  Court  whether,  until  it  is  made,  the  asBets ^i— -     . 

are  liable  to  attachment  in  their  hands.  Judgment  by  **a"^" 
default  was  rendered  against  Benjamin  and  Samud  HiXi.  Ha>*- 
At  the  fSEdl  term,  1853,  the  case  against  the  executors 
was  submitted  on  their  answer.  Upon  jEbal  hearing, 
the  Court  ac^udged  that  said  executors  pay  over  into 
the  clerk's  office  of  the  Wayne  Circuit  Court,  for  the 
plaintiflh  in  the  attachment,  whatever  may  be  found 
due  to  said  Benjamin  and  Samud,  on  final  settlement 
of  the  estate,  Ac,  to  an  amount  sufficient  to  satisfy  the 
judgment  recovered  by  the  plaintifb  in  this  case,  and 
the  costs  of  suit;  but  if  the  amount  so  found  due  be  less 
than  such  judgment  and'  costs,  then,  to  pay  over  what- 
ever may  be  found  due  to  them  on  such  final  settlement. 
And  this  order  is  to  take  effect  on  the  final  settlement 
of  said  estate,  when  the  distributive  shares  under  the 
will  are  fully  ascertained. ' 

Are  these  distributive  shares,  the  amounts  of  which 
are  unascertained,  liable  to  the  process  of  garnishment  , 
in  the  hands  of  the  executors?  This  is  the  only  ques- 
tion in  the  case.  By  an  act  relative  to  proceedings  in 
foreign  attachment,  under  which  the  present  suit  was  in- 
stituted, it  is  provided  that,  ^^  The  lands,  tenements,  here- 
ditaments, goods,  chattels,  rights,  credits,  moneys,  and 
effects,  of  any  and  all  persons  not  residents  of  this  State, 
are  and  shall  be  liable  for  the  payment  of  debts  and  other 
demands,  by  suit  to  be  instituted  by  process  of  foreign 
attachment."  B.  S.  1843,  p.  772.  This  seems  to  em- 
brace every  species  of  property  known  to  the  law.  And 
when  it  is  considered  that  the  right  of  Benjamin  and 
Samud  HiU  to  their  distributive  shares  under  the  will 
is  a  vested  interest,  there  seems  to  be  no  good  reason 
why  that  interest  should  not  be  deemed  ^^ effects''  in  the 
hands  of  the  executors,  subject  to  the  attachment.  (1) 
Fifield  V.  Foster,  20  Pick.  67.— Mills  v.  Marshall,  at  the 
present  term.  It  is,  however,  assumed  that  until  the 
estate  is  settled,  it  cannot  be  known  but  the  money 
may  be  wanted  to  pay  debts  and  equalize  legacies  and 


8«  CASES  IN  THE  SUPREME  COURT 

**?^Tl''"''    distributive  shares;  and  that  such  shares  should  not, 

— therefore,  be  adjudged  liable  to  attachment  until  the 

TsATTov  estate  was  finally  settled.  This  argument  is  sustained 
Ham.  by  various  authorities,  but  they  do  not,  in  our  opinion, 
apply  to  cases  arising  under  the  act  to  which  we  have 
referred.  Here,  the  order  of  the  Court  is  not  to  have 
effect  until  the  estate  is  fully  and  finally  settled;  and  it 
cannot,  in  any  respect,  interfere  with  the  duties  of  the 
executors  in  paying  debts  and  equalizing  distributive 
shares.  They  are  simply  directed  to  pay  over  to  the 
attaching  plaintiff  that  which,  in  the  absence  of  the 
order,  they  would  have  been  bound  to  pay  over  to  Ben- 
jamin and  Samud  HzU.  It  is  true,  the  order,  in  its 
modified  form,  is  not  sudh  as  is,  in  ordinary  cases,  ren- 
dered in  courts  of  law :  still,  it  is  not  in  conflict  with 
any  established  rule  of  practice;  and  an  effective  execu- 
tion of  the  attachment  law  seems  to  require  the  rendition 
of  orders  similar  to  the  one  before  us. 

Per  Curiam. — ^The  judgment  is  affirmed  with  6  per 
cent,  damages  and  costs. 

J.  Perry  J  for  the  appellants. 

0.  P.  Morton  and  E.  Johnson^  for  the  appellees. 

(1)  In  Brooks  y.  Cook^  8  Mass.  246,  the  Supreme  Court  of  McuBoehuuita 
laid  down  the  broad  principle  that  no  person  denying  his  authority  from 
the  law,  and  obliged  to-  execute  it  according  to  the  rules  of  law,  can  be 
charged  as  garnishee  in  respect  of  any  money  or  property  held  by  him 
In  yirtue  of  that  authority.  This  was  a  case  of  garnishment  of  an  ad- 
ministrator, and  the  decision  was  based  upon  the  principle  stated  with- 
out reference  to  the  statute  under  which  the  process  issued.  The  Court 
added, — "We  haye  determined  this  in  the  case  of  public  officers,  and  the 
reason  of  those  decisions  applies  with  equal  force  to  the  case  of  an  ad- 
ministrator."    Fu2«,  also,  WttiUY.  OBhome^  11  Maine,  185. 

In  Thorn  et  al,  y.  Woodruff  et  dL  6  Ark.  on  p.  69,  the  Supreme  Court 
of  Arkansas  said:  "To  subject  executors  and  administrators  to  this  pro- 
cess of  garnishment,  might  destroy  the  whole  operation  and  intention 
of  our  law  of  administrations.  We  are,  therefore,  of  opinion,  that  an 
executor  or  administrator,  as  such,  is  not  subject  to  garnishment."  8ed 
vide  AdafM  y.  Barrett^  2  N.  Hamp.  374;  Fitchett  y.  Dolbee,  8  Harrington, 
267;  OurUng  V.  Hyde,  10  Missouri  374;  Rkharde  y,  Griggt,  16  Missouri, 
416. 

In  Parka  y.  Hadley,  9  Vermont,  820,  where  the  Probate  Court  had 
decreed  that  the  administrator  should  deliyer  property  to  a  female  dia- 
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tributee  of  a  decedent's  estate,  and  the  administrator  was  afterwards    Nov.  Term, 
sommoned  as  garnishee  of  the  husband  of  the  female,  Redvield,  J.  said:        1856. 
"The  process  of  attachment,  when  made  to  operate  upon  personal  pro-     Stratton 
perty,  is  ooextensiTO  with  that  of  attachment  on  mesne  process,  which  y. 

is  limited,  of  course,  to  the  right  to  IcTy  execution.    Whaterer  property,  Ham. 

then,  is  exempted  from  Ictj  of  execution,  must,  of  consequence,  be  ex- 
empt from  attachment,  whether  by  this  or  the  ordinary  mode  of  process. 
The  only  object  of  attachment  of  property,  in  any  case,  is  to  hold  it  sub- 
ject to  the  leyy  of  execution.  •  •  •  •  It  would  seem  then,  to  involve  a 
very  manifest  absurdity,  that  the  property,  which  is  confessedly  not 
subject  to  the  levy  of  execution,  in  the  hands  of  the  debtor  himself, 
should  be  adjudged  goods  and  chattels  within  the  meaning  of  this  statute 
in  the  hands  of  the  trustee,  and  the  latter  adjudged  liable  to  hold  them 
in  readiness  for  levy  of  execution,  which  is  expressly  prohibited  by  stat- 
ute." The  Court  in  this  case,  admitted  the  general  principle  of  the  ex- 
emption of  an  administrator  from  garnishment,  but  in  view  of  a  recent 
statute  of  that  State,  and  of  the  fact  that  the  Probate  Court  had  decreed 
distribution,  charged  the  administrator  as  garnishee.  Touching  levy  of 
execution  on  property  in  the  hands  of  the  administrator,  vide  Blount 
V.  Traylor,  4  Ala.  667 ;  Jeweit  v.  Smith,  12  Mass.  809. 

Under  a  statute  of  Penntylvcmia  expressly  authorizing  the  garnishment 
of  administrators,  it  was  held  that  a  distributive  share  of  personal  estate 
could  not  be  attached  before  the  administrator  had  settled  his  account 
so  as  to  show  what  wf«s  due  from  him  to  the  distributee.  Bank  of  Chester 
V.  RaUton,  7  Barr,  482.— JTcCVcofy  v.  Topper,  10  id.  419. 

*^It  is  well  settled  in  JEngland  and  the  United  States,  as  a  general  pro- 
position, that  an  executor  cannot  be  held  as  garnishee  in  respect  of  a 
pecuniary  legacy  bequeathed  by  his  testator.  [Priv.  Lond.  267. — ^Toller 
on  Executors,  4th  Am.  ed.,  478.— -ffam««  v.  Treat,  7  Mass.  271.—  Winehell 
V.  AUen,  1  Conn.,  885. — Beckwith  v.  Baxter,  8  New  Hamp.  67. — Shewell  v. 
Keen,  2  Wharton,  SZ2.—Bamet  v.  Weaver,  id..  41S.—Picguet  v.  Swan, 
4  Mason,  443.J'  Drake  on  Attachment,  s.  471  and  note.  In  Barnes  v. 
Treat,  7  Mass.,  271,  it  was  held  that  such  a  legacy  in  the  hands  of  an 
executor  is  not  "goods,  effects  nor  credits,"  and  that  the  same  principles 
which  exempt  a  public  officer  from  garnishment  apply  with  equal  force 
to  the  case  of  an  executor;  and  this  without  reference  to  whether  the 
garnishment  took  place  before  or  after  the  probate  of  the  will.  Drake 
on  Attachment,  s.  472. 

In  a  similar  case  in  Oanneetieut,  where  the  garnishment  took  place 
after  the  probate  of  the  will,  and  the  acceptance  by  the  executor  of  his 
appointment,  the  Court  below  instructed  the  jury  that  the  executor  was 
in  contemplation  of  law  the  debtor  of  the  defendant,  the  legatee,  and 
liable  to  pay  the  plaintiff's  claim  out  of  his  own  estate.  But  the  Su- 
preme Court  said:  "An  executor  cannot  be  considered  as  the  debtor  of 
a  legatee.  The  claim  is  against  the  testator  of  his  estate;  and  the  ex- 
ecutor is  merely  the  representative  of  the  deceased.  •  •  *  *  Nor  can 
a  person,  like  an  executor,  deriving  his  authority  from  the  law,  and 
bound  to  perform  it  according  to  the  rules  prescribed  by  law,  be  con- 
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Nov.  Term,    sidered  as  a  trustee,  agent,  attorney,  or  factor  witJiin  the  statute;  and 

1866.        this  for  the  best  of  reasons.    In  the  common  case  of  agents,  trustees, 

Stratton      '^^  factors,  the  creditor  can  easily  place  himself  in  the  shoes  of  the 

T.  absconding  debtor,  and  prosecute  his  claim  without  inconTcnience  to 

Ham.         the  garnishee.    But  such  would  not  be  the  case  with  an  executor.    It 

would  not  only  embarrass  and  delay  the  settlement  of  estates,  but  would 

often  draw  them  from  the  courts  of  probate,  where  they  ought  to  be 

settled,  before  the  courts  of  common  law,  who  would  have  no  power 

to  adjust  and  settle  his  accounts.    Such  an  interference  might  produce 

much  inconTcnience,  and  prevent  the  executor  trom  executing  his  oi&ce 

as  the  law  directs."     Wtnehell  t.  AUenj  1  Conn.,  886. 

The  same  question  arose  in  Pmntylvamat  in  SheweU  v.  Keen,  2  Whart. 
882,  and  the  amount  inyoWed  being  large  it  was  argued  by  able  counsel, 
and  receiYcd  the  careful  consideration  of  the  Supreme  Court.  The 
Court  in  this  case  said:  "In  every  case  in  which  a  determination  has 
taken  place  on  the  question  whether  a  foreign  attachment  would  lie  for 
a  legacy,  it  has  been  held  that  it  would  not;  and  some  of  these  cases 
have  occurred  under  statutory  regulations  on  the  subject,  very  similar 
to  our  own.  Various  reasons  have  been  given  for  coming  to  this  result; 
and  a  little  reflection  convinces  us  that  the  proceedings  by  foreign 
attachment  cannot  be  applied  to  the  case  of  a  legacy,  without  great 
inconvenience  and  manifest  incongruity. 

"A  pecuniary  legacy  is  not  a  debt.  It  is  a  sum  of  money  payable 
by  the  executor  or  administrator  out  of  the  estate  of  the  decedent,  if 
sufficient  assets  remain  in  his  hands,  after  discharging  the  debts  of  the 
deceased,  and  other  responsibilities,  and  provided  the  legatee  previously 
complies  with  certain  requisites,  prescribed  by  acts  of  assembly,  &c. 

"Another  circumstance  of  weight  is,  that  an  executor  or  administrator 
is,  to  a  certain  extent,  an  officer  of  the  law,  clothed  with  a  trust  to  be 
performed  under  prescribed  regulations.  It  would  tend  to  distract  and 
embarrass  those  officers,  if,  in  addition  to  the  ordinary  duties  which  the 
law  imposes,  of  themselves  often  multiplied,  arduous,  and  responsible, 
they  were  drawn  into  conflicts  created  by  the  interposition  of  creditors 
of  legatees,  and  compelled  to  withhold  payment  of  legacies  without  suit; 
to  suspend  indefinitely  the  settlement  of  estates;  to  attend,  perhaps, 
to  numerous  rival  attachments;  to  answer  interrogatories  on  oath,  and 
to  be  put  to  trouble  and  expense  for  the  benefit  of  third  persons,  no  way 
connected  with  the  estate,  nor  within  the  duties  of  their  trust.  It  has 
been  decided  that  money  in  the  hands  of  a  prothonotary  or  sheriff 
cannot  be  intercepted  by  a  creditor  of  the  party  entitled  to  it;  but  it 
must  be  paid  over  to  himself  only.  The  case  of  an  executor  or  admin- 
istrator is  analogous  to  that  of  a  sheriff  or  prothonotary.  He  has  the 
funds  in  his  hands  as  an  officer  or  trustee  authorized  by  law ;  and  if 
a  new  party  were  allowed  to  levy  on  it  by  attachment,  there  would  be 
no  end  of  disputes  and  law  suits;  and  no  business  could  be  certain  of 
ever  being  brought  to  a  close  within  a  reasonable  time.  It  is  of  great 
importance  to  the  interests  of  heirs,  creditors,  and  legatees,  that  the 
affairs  of  a  decedent's  estate  be  kept  as  simple  and  distinct  as  possible. 
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tliAi  its  GoiMenit  be  speedily  oloeed  and  the  estate  adjusted.    It  is  mor«-    Not.  TenM, 
oTcr  settled  that  an  executor  cannot  be  sued  as  a  defendant  in  an  attach-        1956. 
ment  by  a  creditor  of  the  testator,  and  the  goods  of  the  testator  attached     ^aLAnw~ 
to  reooTcr  the  debt.    The  reason  is  that  the  estate  of  the  testator  ought  t. 

to  come  into  the  hands  of  the  executor,  that  he  may  administer  it  ao-  Han. 
cording  to  law,  and  pay  the  debts  if  the  assets  suffice;  and  they  ought 
not  to  be  stopped,  and  the  executor  subjected  to  new  responsibilities  by 
proceedings  in  attachment.  These  reasons  apply  with  equal  force  to 
the  attempt  to  make  an  executor  garnishee,  for  the  purpose  of  paying 
out  of  the  assets  in  his  hands  the  debt  due  to  a  creditor  of  a  legatee.  ' 
These  funds  must  trarel  only  in  the  path  pointed  out  by  the  laws  relat- 
ing to  decedent's  estates,  in  their  yarious  branches,  and  cannot  be 
diTerted  out  of  that  path  without  interfering  with  salutary  regulationsi 
and  Tiolating  some  of  the  most  important  provisions  of  the  acts  of  as- 
sembly." 

For  the  statute  of  Fennsyhania  on  the  subject  of  foreign  attachment, 
vide  Dunlop's  Laws  of  Penn.  pp.  740-746. 

Guardians  occupy  the  same  position  as  executors  and  administratorg^ 
and  come  within  the  principle  laid  down  in  Brooks  ▼.  Cook,  nq»ra]  and 
therefore  are  not  liable  to  garnishment  in  respect  of  property  of  their 
wards  in  their  hands  as  guardians.  Drake  on  Attachment,  476. —  Vide^ 
alflo^  />mi  T.  DreWf  6  New  Hamp.,  899.— Ad  vide,  WUUamt  t.  Heed,  6 
Pick.  480. 

In  Oarrett  et  al.  y.  Qrout  ei  oL,  ^  Mete.  486,  where  husband  and  wife 
transferred  to  a  trustee  the  distributiTC  share  of  the  wife  in  her  father's 
estate,  which  had  been  receiyed  by  her  guardian,  and  not  paid  oyer  by 
him,  and  which  the  trustee  was  to  collect  of  the  guardian  or  of  his 
sureties,  and  it  was  attempted  to  reach  the  property  by  the  trustee  pro- 
cess, the  Supreme  Court  of  MauackuteUt  said:  "The  debt  or  chose  in 
action  could  not  be  attached  in  the  hands  of  the  guardian,  by  a  creditor 
of  the  ward,  by  summoning  the  guardian  in  a  trustee  process;  certainly 
not  until  there  had  been  a  settlement^  a  decree  of  the  Probate  Court^  a 
demand  of  the  balance,  and  a  re^isal  of  payment  In  analogous  cases, 
it  has  been  held  that  where  the  property  is  in  the  custody  of  the  law, 
that  is,  of  an  officer,  whose  duties  are  prescribed  and  regulated  by  law; 
such  officer  cannot  be  summoned  and  charged  as  trustee.  So  held  with 
regard  to  a  sheriff  collecting  money  on  execution.  *  *  *  •  It  seems, 
tkerefore,  that  so  long  as  this  property  remained  In  the  hands  of  the 
guardian,  it  could  not  be  attached  by  the  trustee  process,  as  the  goods^ 
effects  or  credits  of  the  ward,  nor  a  /ordori,  of  the  husband  of  the  ward, 
in  ease  of  her  marriage." 

"The  same  considerations  which  forbid  the  garnishment  of  executors^ 
administrators,  and  guardians,  require  that  all  ministerial  officers,  hay- 
ing official  possession  of  property  or  money,  should  be  exempt  from  that 
proceeding.  We  accordingly  find  that,  almost  without  exception,  thf 
courts  in  England  and  this  country  haye  taken  decided  ground  against 
sQ  attempts  to  reach  by  garnishment,  money  in  the  hands  of  sheriffs^ 
received  and  held  by  them  in  their  official  capacity.  [1  Leonard,  80, 264; 
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Nov.  Term, 

1856. 

Steatton 

▼. 

Ham. 


PriT.  Lottdini,  266;  Oomyn's  Digest,  Attachment,  D.;  Bao.  Abr.,  Customs 
of  London,  H.] 

"This  subject  has  been  presented  in  three  aspects:  1.  Bj  the  levy  of 
an  execution  by  an  officer  on  money  in  his  hands  oollected  on  execi|tion; 
2.  By  the  levy  of  an  attachment  on  such  money;  and  8.  By  the  garnish- 
ment of  the  sheriff  in  respect  thereof.  The  object  aimed  at  in  each  of 
these  cases  being  the  same,  the  general  principles  governing  each  are  equal- 
ly applicable  to  all,  and  cannot  be  affected  by  the  difference  in  the  modes 
of  attaining  the  same  result.  Whether  the  proceeding  be  by  actual  levy 
or  by  garnishment,  cannot  change  the  aspect  of  the  question,  since  the 
latter  is  in  effect  as  much  an  attachment  as  the  former.  Hence  there  is 
no  just  ground  for  the  distinction  which  has  been  made  in  favor  of  al- 
lowing the  money  to  be  reached  by  garnishment  as  a  right  or  credit  in 
the  sheriff's  hands,  though  held  not  to  be  attachable  by  levy.  Obviously, 
if  its  abstraction  from  his  custody  by  levy  be  inadmissible,  the  law  will 
not  tolerate  its  abstraction  by  a  circuitous  and  less  direct  method." 
Drake  on  Attachment,  ss.  477,  478,  and  note. —  Vide^  also,  Parke  v.  Ctuh- 
nuuij  9  Vermont,  on  p.  829. 

In  Turner  v.  Fendall,  1  Cranch,  117,  the  Court  held  as  follows:  "The 
general  rule  of  law  is,  that  all  chattels,  the  property  of  the  debtor,  may 
be  taken  in  execution.  *  *  *  *  But  has  money  not  yet  paid  to  the  cre- 
ditor, become* his.  property?  That  is,  although  his  title  to  the  sum  levied 
may  be  complete,  has  he  the  actual  legal  ownership  of  the  specific  pieces 
or  coin*  whioh  this: officer  may  have  received?  On  principle,  the  Court 
conceives  that  he  has  not  this  ownership.  *  *  *  *  It  seems  to  the  Court 

'•that a  right  to  specific  pieces  of  money  can  only  be  acquired  by  obtain- 
ing the  legal  or  actual  possession  of  them,  and  until  this  is  done  there 
can  be  no  such  absolute  ownership  as  that  execution  may  be  levied  on 
them.  A  right  to  a  sum  of  money  in  the  hands  of  a  sheriff  can  no  more 
be  seized  than  a  right  to  a  sum  of  money  in  the  hands  of  any  other  per- 
son, and  however  wise  or  just  it  may  be  to  give  such  a  remedy,  the  law 
does  not  appear  yet  to  have  given  it,  &o. 

"  Considering  the  case,  then,  either  on  principle  or  authority,  it  appears 
to  the  Court  that  the  creditor  has  no  such  a  legal  property  in  the  specific 
pieces  of  money  levied  for  him  and  in  the  hands  of  the  sheriff,  as  to  au- 
thorize that  officer  to  take  those  pieces  in  execution  as  the  goods  and 
chattels  of  such  creditor."     Vide^  also.  First  v.  Miller^  4  Bibb,  811. 

In  WinUm  v.  T?ie  State^  4  Ind.  R  821,  where  a  sheriff  was  sued  on 
his  official  bond  for  levying  executions  upon  coin  and  bank  notes  in  his 
hands,  collected  on  an  execution,  Davison,  J.  said:  "We  have  a  statute 
which  provides  that  'upon  execution,  the  officer  may  levy  upon  any  cur- 
rent gold  or  silver  coin  or  current  bank  notes,  belonging  to  the  judg- 
ment-debtor.' But  it  is  said  that  the  sheriff  had  no  authority  to  levy  on 
that  property  when  in  his  possession — that  while  there  it  was  in  the 
custody  of  the  law,  and  in  point  of  fact  did  not  betong  to  the  relator." 
We  concur  in  that  opinion."  Wood  v.  Wood^  4  Ad.  and  Ellis,  N.  S.  897; 
Turner  v.  Fendall,  1  Cranch,  117;  Rom  v.  Clark,  1  Dall.  854;  6  Cowen, 

i494;  and  2  Blackf.  868,  n.  1,  which  last  is  an  excerpt  from  Bingham  on 
JudgmentSi  111,  are  cited. 
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In  Sibert  ▼.  Humpkriu,  4  Ind.  R.  481,  the  sheriff  of  Joknton  county  hftd    Not.  Term, 
eollected  money  on  an  execution,  and  paid  it  to  the  clerk  of  the  county,        1866. 
M  such  clerk;  and  the  clerk,  while  the  money  was  in  his  hands,  permit-  ^iniATTON 
ted  the  sheriff  of  Jeffertcn  county  to  levy  an  execution  upon  it; — Pbr-  t. 

KINS,  J^  recited  the  ruling  in  WinUm  t.  Thd  State,  and  decided  that  the  H^**- 

money  was,  under  the  statute  then  in  force,  rightly  paid  to  the  clerk, 
*'and  when  he  received  it  he  and  his  sureties  beeams  liable  to  the  execution' 
pUaUif/or  the  amount;"  but  that  "the  articles  which  the  clerk  had  ac- 
cepted, and  might  be  willing  to  retain,  would  not  become  the  property  of 
the  execution-plaintiff  till  he  had  accepted  them,  and  hence,  would  not, 
till  ftfter  acceptance,  be  subject  to  execution  as  his  property." 

In  Dawton  ▼.  Hokombe^  1  Ohio,  {Hammond)  276,  it  was  held  that  a 
sheriff  could  not  levy  an  attachment  on  money  in  his  possession  collected 
bj  execution.  The  Court  said,  "While  the  money  remains  in  the  hands 
of  the  officer,  it  is  in  the  custody  of  the  law.  It  does  not  become  the 
property  of  the  judgments-creditor  till  it  is  paid  OTcr,  and  consequently 
it  is  not  liable  to  be  attached  as  his.  The  writ  of  attachment  could  not 
supersede  the  execution,  or  release  the  sheriff  from  a  literal  compliance 
with  its  command,  which  required  him  to  bring  the  money  into  court,  so 
that  it  might  be  subject  to  their  order.  *  *  *  *  A  stroi 
might  be  drawn  from  the  mischievous  consequences  nd^^touMTilllfcy^ 
such  a  course  of  practice.  It  would  lead  to  endlesa^RaJLlfca  Yexation" 
One  attachment  might  follow  another,  till  the  wh^  ^mand  was^^^  I 
sorbed  in  cost."  Vide,  also,  on  this  point,  Dubois  t.  Ingfie^tto^glf/fl^^^ 
PreHtieey.  Bliet,  4  Verm.  618;  Reddiek  v.  Smithy  8  aAttHn;  Crane  y. 
Freete,  1  Harrison,  306.  I     ^  f  m&AJ^^ 

Nor  can  money  so  held  by  a  sheriff  be  reached  bj%amRiment.  In  _A 
WUder  ▼.  Bmleyj  3  Mass.  289,  where  a  sheriff  had  coUeci 
an  execution,  and  before  the  return  day  of  the  writ,  he  was  garnished 
under  a  foreign  attachment  against  the  execution-creditor,  the  justices 
of  the  Supreme  Court  of  MaetaekuMettt  held  as  follows:  Parker,  J. 
"When  an  officer  receiyes  money  upon  an  execution,  the  law  prescribes 
his  duty  in  relation  to  it.  He  is  not  bound  to  pay  it  oyer  to  the  creditor 
until  the  return-day  of  the  execution.  From  his  receipt  of  it  until  that 
day,  it  is  not  the  creditor's  money,  but  is  in  the  custody  of  the  law." 
SiWALL,  J.  "I  consider  the  statute  giying  this  process  of  foreign  attach- 
ment as  a  yery  beneficial  one,  and  am  therefore  for  applying  a  liberal 
construction  to  it.  But  there  must  be  bounds  to  this  liberality.  In  the 
case  before  us,  an  officer,  in  the  execution  of  a  precept  of  the  law,  has 
receiyed  money,  for  which  he  is  accountable  to  a  third  person.  An 
attempt  is  made  to  interrupt  the  execution  of  the  precept,  and  to  diyert 
the  money  from  the  course  which  the  law  prescribed.  If  such  practice 
should  be  permitted,  great  inconyenience  and  mischief  would  be  the  con- 
sequence." Se1>owick,  J.,  after  giving  reasons  why  the  statute  should 
be  strictly  construed,  and  deciding  that  money  collected  by  a  sheriff  on 
^  execution  is  neither  goods  nor  effects,  and  approying  the  decision  in 
Turner  y.  FenddU,  proceeded: 

"Neither  can  this  money,  in  my  opinion,  be  considered  as  a  credit  in 
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Not.  Tenn,    tlie  handB  of  the  officer.    Thore  cannot  be  a  eredii  without  a  creditor  and 
1866.        a  debtor.    There  ie  nothing  in  the  reason  of  the  thing,  resulting  from 


M ▲THca      ^®  relation  of  a  jadgment-creditor  and  an  officer  who  has  collected 

T.  money  for  him,  which  renders  the  one  a  creditor  and  the  other  a  debtor. 

SiuBwooD.    There  is  nothing  said  in  any  of  the  books,  which  implies  that  that  rela> 

tion  exists  between  thenL    On  the  contrary,  money  so  collected  is  in  the 

custody  of  the  law,  and  the  sheriff  is  the  trustee  for  its  safe  keeping. 

Money,  I  think,  under  such  circumstances,  is  not  goodk,  efeeUy  or  eredttt 

of  the  Jadgment-creditor,  in  the  sense  of  the  act." 
Passojis,  C.  J.,  deliTcred  an  opinion  to  the  same  effect 
In  PoUard  ▼.  Bou^  6  Mass.  819,  where  a  sheriff  was  garnished  i^fUf 

the  return  of  the  execution,  the  Court  affirmed  its  ruling  in  Wtidtr  y. 

BaOey.     Vide,  also,  Bohmttm  ▼.  Howard^  7  Gush.  257. 
To  the  same  effect  with  the  aboTO  authorities,  fride  Forma' t  BtaU  ▼. 

JBeaston,  7  Gill  and  Johnson,  421;  Jon&a  y.  Jones,  1  Bland,  448;  Blair  y. 

Cktttieiff  2  Speers,  84;  BurreUy.  Letaon,  id.  878;  Same  Case,  1  Strobh.289i 

Marvin  y.  Hanoley,  9  Missouri,  882;  Pwfley  y.  (Taint,  1  OYort  208;  Drome 

Y.  ITGiWoeky  7  Humph.  182;  StapUt  y.  StapUi,  4  Maine,  682;  Zureher  y. 

Moffee,  2  Ala.  268 ;    Overton  y.  iTtU,  1  Murph.  47.    Sed  vide  Qmanl  y. 

BiekneU^  1  D.  Chipman,  50;  HurUmty.  ffieke,  17  Vermont,  198;  Onmey, 

Freeee,  1  Harrison,  806;  Adeane  y.  Barrett,  2  New  Hamp.  874. 


Mathbr  and  Others  v.  Shbrwood  and  Wife. 

Bill  by  the  administratrix  of  the  Yendor  of  real  estate  (the  Yendor  haY- 
ing  died  without  making  a  deed,  and  before  he  was  bound  to  couYcy), 
to  subject  the  equity  of  the  Yendee,  who  held  by  title-bond,  to  the  pay- 
ment of  the  purchase-money.  Decree  that  the  land  be  sold  for  the 
payment  of  the  purchase-money  within  sixty  days;  and  that  if  paid 
within  that  time,  the  decree  is  to  stand  to  the  defendants  in  the  place 
of  a  deed.  Held,  that  the  decree  operated  as  a  sufficient  compliance 
with  the  terms  of  the  title-bond,  and  properly  enabled  the  administra- 
trix to  enforce  the  payment  of  the  purchase-money. 

Quare,  whether  CYery  Yendee  does  not  necessarily  contract  with  refer- 
ence to  the  contingency  of  the  death  of  the  Yendor  before  the  maturity, 
of  the  title-bond;  and  if  so,  whether  it  is  not  implied  that  he  shall,  in 
such  contingency,  accept  such  OYidenoe  of  title  as  the  courts  are  au- 
thorised to  make,  in  lieu  of  that  which  the  act  of  God  has  rendered 
impossible. 
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APPEAL  from  the  Lagranye  Circuit  Court.  ^^TiJ?*' 

Stuart,  J. — ^BiU  in  chancery  under  the  former  prac-  —  . 

lice,  filed  in  Aprils  1858.    The  object  of  the  biU  was  to     ^^'^^ 
sabjed  the  equity  of  the  vendee,  who  held  by  title*bond,    SmttirooD. 
to  ttie  payment  of  the  purchase-money.    The  cause  was  y**"*!**!* 
set  down  for  hearmg  \n  the  Circuit  Court  on  the  biU, 
answer,  depontions,  &c.;  and  decree  in  accordance  with 
Ae  prayer  of  the  bill.    Mather  and  others,  defendants 
below,  appeal. 

It  appears  tSiat  one  Nathan  Menirnan  bai^ned  and 
9M  the  land  described  in  the  bill  to  Don  C.  M<xther  and 
WaJtrous  Mather.  Part  of  the  purchase-money  was  paid 
by  the  acceptance  of  a  third  party,  and  a  note  executed 
for  the  residue.  The  vendor  gave  his  title-bond  for  a 
deed,  stipulating  to  make  or  cause  to  be  made  to  the 
vendees,  their  heirs  or  assigns,  a  warranty  deed,  invest- 
ing them  with  tiie  fee  simple  title  to  the  lands,  at  any 
time  when  called  upon  to  do  so,  after  the  receipt  of  the 
porchase-money. 

Before  the  payment  of  Hie  money,  or  the  execution  of 
a  deed,  Merriman^  the  vendor  died  leaving  minor  heirs 
and  Iniranah  Merriman  his  widow,  who  has  since  inter- 
mairied  with  Lyman  Sherwood.  Jburanah  is  the  ad- 
ministTatrix  of  her  former  husband,  and  complainant 
with  her  present  husband  in  this  suit. 

Before  this  action  was  commenced,  Wairotis  Mather ^ 
one  of  the  vendees,  died,  leaving  several  heirs,  minors, 
noQ-reddents,  and,  some  of  them,  unknown. 

Upon  the  land  when  sold  there  was  a  good  saw  mill, 
and  it  was  covered  with  valuable  timber.  The  bill 
allies  that  the  vendees  took  possession  immediately 
after  the  purchase  in  1841 ;  that  the  mill  has  been  suf- 
fimd  to  go  to  ruin;  and  that  tlie  land  has  been  stripped 
of  its  valuable  timber. 

The  purpose  of  the  statement  and  evidence  on  this 
point,  seems  to  be  to  show  that  the  parties  could  not, 
by  a  recision  of  the  contract,  be  placed  m  statu  quo* 

The  decree  of  the  Court  is  that  the  land  be  sold  for 
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Not.  Term,   tlie  payment  of  the  purchase-money  within  sixty  days; 

~zr! and  that,  if  paid  in  that  time,  the  decree  is  to  stand  to 

Mathck     ^^  defendants  in  the  place  of  a  deed. 
Shskwooo.       And  the  only  qaestion  raised  in  the  Court  below  was, 
whether  this  was  such  a  substantial  compliance  with 
the  terms  of  the  title-bond  as  to  enable  the  administra- 
trix to  enforce  the  payment  of  the  purchase-money^ 

The  point  is  thus  stated  in  the  demurrer,  and  sub- 
sequently in  the  answer,  viz.;  that  as  Merriman  departed 
this  life  before  executing  the  deed,  and  leaving  minor 
heirs  incapable  of  executing  such  deed  as  the  bond  con- 
templates, the  defendants  Mather  and  others  are  not 
bqund  to  accept  any  other  conveyance,  nor  to  pay  the 
residue  of  the  purchase-money. 

In  support  of  this  position  Barickman  v.  Kuykendall, 
6  Blackf.  21,  and  Dawson  v.  Shirley^  u2.,  531,  are  cited. 
But  the  first  case,  6  Blackf.  21,  was  an  action  at  law 
to  recover  back  the  purchase-money  paid  on  a  contract 
void  under  the  Statute  of  Frauds,  and  has  no  applica- 
tion to  this  case.  The  other,  Dawson  v.  Shirley^  suprUj 
was  also  an  action  at  law.  The  vendor  sued  the  pur- 
chaser on  a  note  given  in  part  payment  of  the  purchase- 
money,  averring  a  tender  of  a  deed,  &c.  It  appeared 
that  the  deed  was  executed  for  husband  and  wife  by 
an  attorney  in  fact.  The  Court  held  that  the  vendee 
was  not  bound  to  accept  such  a  deed,  and  hence,  that 
the  plaintiff  could  not  recover  on  the  note. 

These  cases  at  law  have  clearly  no  application  to  the 
case  at  bar. 

The  case  of  Hurst  v.  Hensley^  7  Blackf.  873,  cannot  be 
easily  distinguished  from  that  before  us.  There,  the 
vendor  died  without  making  a  deed  and  before  the  con- 
tract to  convey  had  matured.  After  maturity,  the  ex- 
ecutor of  the  vendor  filed  his  bill  in  equity  against  the 
vendee  and  the  heirs  of  the  testator,  praying  a  decree 
for  a  conveyance,  and  for  the  payment  of  the  purchase- 
money,  and  in  default,  for  the  sale,  &c.  A  demurrer 
to  the  bill  for  want  of  equity  was  sustained  in  the  Court 
below.    But  the  decree  was  reversed ;  and  it  was  held 
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that  the  executor  was  entitled  in  equity  to  enforce  the   Not.  Term, 
vendor's  lien,  correctly  looking  to  the  heirs  for  a  title 
and  to  the  vendee  for  the  purchase-money.    Tliis  au- 
thority seems  conclusive  of  the  rights  of  the  parties  in 
the  case  at  bar. 

Without  deciding  anything  on  the  point,  the  in- 
quiry may  be  suggested  whether  every  vendee  does  not 
necessarily  contract  with  reference  to  the  contingency 
of  the  death  of  the  vendor  before  the  title-bond  has 
matured.  And  as  a  consequence,  whether  it  is  not  im- 
plied that  he  shall,  in  such  contingency,  accept  such 
evidence  of  title  as  the  law  authorizes  the  qourts  to 
make,  in  lieu  of  that  which  the  act  of  God  has  rendered 
impossible  to  be  made.  This  has  been  the  tacit  under- 
standing acted  upon  and  enforced  in  the  lower  courts 
for  years. 

Per  Curiam, — The  decree  is  affirmed  with  costs  and 
3  per  cent,  damages. 

J.  B.  Howej  for  the  appellants.  (1) 

R.  Brackenridge^jr.y  for  the  appellees.  (2) 

(1)  The  foUowing  suthorities  were  cited  by  counsel  for  the  appellanta: 
A  court  of  equity  may  enforce  or  rescind,  but  can  never  alter,  take  from 
or  modify  a  contract  Shelby  v.  Smiihj  2  A.  K.  Marsh.  604.  Nor  decree 
•gainst  its  express  stipulations.    HoUmgiworth  t.  Fry,  4  Ball.  845. 

Although  the  money  must  have  been  paid  or  tendered  to  the  vendor 
before  a  deed  could  be  demanded  of  him,  the  incapacity  of  his  heirs  to 
convey  excused  the  payment^  and  suit  might  be  at  once  brought  against 
Uie  administratrix  upon  the  simple  allegation  of  fact  that  the  vendor 
had  died  leaving  minor  heirs.  BUmn  v.  Smithy  4  Blaokf.  517. — Barich- 
man  v.  KuyhendaU,  6  id.  21. — Dawson  v.  Shirley,  6  id.  531. 

(2)  For  the  appellees:  In  this  case,  it  was  not  necessary  to  tender  a 
deed  before  suit  to  recover  the  balance  of  the  purchase-money:  according 
to  the  bond,  the  deed  was  to  be^  made  "on  demand,  after  the  payment  of 
the  note."     6  Blackf.  451.— 7  id  261. 

When  a  contract  is  made  for  the  sale  of  an  estate,  the  vendor  is  a 
trustee  for  the  purchaser  of  the  estate  sold,  and  the  purchaser  is  a  trustee 
of  the  purohas^money  for  the  vendor.  So  that  the  death  of  the  vendor 
or  vendee,  before  conveyance,  is  in  equity  immaterial.  Sugden  on  Ven- 
dors, 120.  The  infancy  of  the  heir  is  immaterial  even  in  proceedings 
for  specific  performance.  Ho^an  v.  McMwty,  5  J.  J.  Marshall,  688. — 
Dart's  Vendors  and  Purchasers  of  Real  Estate,  120. 

The  object  of  the  bill,  in  this  case,  is  to  enforce  the  vendor's  lien,  and 
the  case  is  clearly  supported  by  authority.  Hvirtt  v.  Heruley,  7  Blackf. 
878.--8agdeii  on  Vendors,  121.— 7  Blackf.  2il.— Id  227.-8  id,  120. 
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Zbhkor  v.  Bbabd. 

Unless  exception  be  taken  and  entered  upon  the  record,  in  the  manner 
prescribed  by  statute,  at  the  time  the  decision  is  made  by  the  Court 
below,  it  is  walyed,  and  the  record  presents  nothing  to  be  determined 
by  the  Supreme  Court. 

Under  the  practice  act  of  1852,  the  plaintiff  may  set  up  in  his  reply 
seTcral  independent  defenses,  and  tender  seyeral  issues,  proTided  they 
are  not  inconsistent  with  his  complaint. 

The  inconsistency  of  the  reply  and  the  complaint  is  the  same  defect 
known  in  common  law  pleading  as  a  departure. 

APPEAL  from  the  Wayne  Circuit  Court. 

Stuart,  J. — Beard  sued  Zehnor  in  the  Court  below  to 
recover  the  balance  due  on  a  \)roniis8ory  note.  Zehnor 
answered,  setting  up  a  failure  of  consideration.  To  the 
answer  Beard  filed  a  reply,  composed  of  different  para- 
graphs,  and  tendering  several  issues.  Under  the  old 
practice  it  would  have  been  regarded  as  several  replica- 
tions. Zehnor  moved  the  Court  to  rule  the  plaintiff  to 
elect  on  which  paragraph  of  the  reply  he  would  rest ; 
and  that  the  others  be  rejected.  The  motion  was  over- 
ruled, and  exception  taken. 

At  this  point  the  record  is  confrised,  but  not  materially 
affecting  the  questions  presented  for  decision.  There 
was  a  trial  by  jury,  verdict  for  the  plaintiff  below,  and 
judgment.  The  motion  for  a  new  trial  was  overruled, 
but  no  exception  was  taken,  and  the  evidence  is  not 
made  part  of  the  record. 

In  this  state  of  the  case  the  second  error  assigned  is 
perhaps  the  only  one  which  should  be  noticed. 

That  error  is  thus  assigned:  ^^The  Court  erred  in 
not  compelling  the  plaintiff  below  to  elect  upon  which 
of  the  several  matters  in  avoidance  in  his  reply  to  the 
answer,  he  would  rely;  and  in  refusing  to  reject  the 
others.''  This  assignment  goes  back  to  the  bill  of  ex- 
ceptions taken  to  tiie  ruling  on  that  point,  and  prop- 
erly presents  this  question :  Can  the  plaintiff,  under  the 
new  practice,  set  up  in  his  reply  more  than  one  matter 
of  defense  to  the  same  answer? 
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The  right  to  overflow  neighboring  land,  was  part    Not.  Term, 

consideration  of  the  note  which  it  was  alleged  had  failed. il — 

It  was  replied,  1.  That  in  consideration  of  deducting        "^»o« 
800  dollars,  Zehnor  had  undertaken  to  acquire  that      Bkabd. 
right  himself.    2.   That  having  been  enjoyed  by  the 
vendor  for  over  twenty  years,  the  right  to  overflow 
passed  to  Zehnor  with  the  mill,  as  appurtenant  thereto. 

The  demurrer  to  the  first  of  these  matters  in  reply, 
may  as  well  be  determined.  There  was  no  exception 
taken  to  tbe  opinion  of  the  Court  in  overruling  it.  The 
law  on  this  subject  will  be  found  under  the  head  of  "  ex- 
ceptions," 2  R.  8.  pp.  115, 116.  The  old  system  is  so 
familiar  to  the  bar,  that  some  confusion  has  arisen  from 
failing  to  distinguish  the  change  in  this  respect.  The 
new  system  defines  an  exception  to  be  an  objection 
taken  to  a  decision  of  the  Court  upon  a  matter  of  law. 
Section  342.  Decisions  upon  demurrer  are  clearly  em- 
braced. The  exeoption  must  be  taken  at  the  time  the 
decision  is  made.  Section  343.  "When  the  decision 
and  the  grounds  of  objection  appeaj^  in  the  record,  the 
party  may  save  the  question  by  noting  at  the  end  that 
he  excepts.  Section  345.  Thus,  in  the  present  case, 
reply,  demurrer  specially  pointing  out  the  cause,  and 
the  decision  of  the  Court  overruling  it,  are  all  in  the 
record.  But  that  is  not  suflicient.  The  exception  must 
be  noted  at  the  end  of  the  decision.  Otherwise  it  is 
waived.  2  R.  S.  p.  89,  s.  54,  and  p.  42,  ss.  64  and  67. 
When  the  obnoxious  decision,  or  the  grounds  of  it,  do 
not  appear  of  record,  the  exception  must  be  reduced  to 
writing,  after  the  manner  of  the  former  practice.  Sec- 
tion 346.  Thus,  while  the  mode  of  excepting  is  varied 
to  suit  every  contingency,  the  exception  itself,  as  essen- 
tial to  save  the  question,  is  necessarily  established. 

The  847tli  section  illustrates,  but  does  not  in  the  least 
impair,  the  view  taken  of  the  preceding  sections.  It  is 
more  specific  as  to  the  forms  to  be  observed  in  taking 
a  reserved  question  to  the  Supreme  Court.  The  re- 
served question  "may  be  taken  upon  the  bill  of  excep- 
tions showing  the  decision;  or,  if  it  arises  on  demurrer, 

Vol.  Vm.— 7. 
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Not.  T«rm,    apon  the  pleadings  involved."    These  two  clauses  of 

the  sentence  quoted,  clearly  relate  back  to  the  two  sec- 

Zehnoe  tions  just  referred  to ;  the  former  to  the  346th  section ; 
Bbabp.  the  latter  to  the  345th  section.  Thus  does  it  appear 
that  the  exception  taken  in  some  form  in  the  Court  be- 
low, is  indispensable  to  bring  the  question  judicially  be- 
fore the  Supreme  Court.  If  not  taken  at  the  proper 
time,  in  one  or  other  of  these  modes,  the  exception  is 
waived,  and  the  record  presents  nothing  to  be  deter- 
mined. Even  in  criminal  cases,  the  defendant  is  held 
to  the  same  strictness.  Homberger  v.  The  Statey  5  Ind. 
^.800- 

Other  parts  of  the  practice  act  will  not  be  found  to 
conflict  with  this  conclusion.  Intimately  connected  with 
what  we  have  been  considering  is  that  which  relates  to 
judgments  on  demurrer.  We  have  carefully  examined 
that  section;  it  reads  thus: 

"  Sec.  382.  The  judgment  upon  overruling  a  demur- 
rer, shall  be  that  the  party  shall  plead  over,  and  the 
answer  or  reply  shall  not  be  deemed  to  overrlue  the  ob- 
jection taken  by  demurrer.  But  no  objection  taken 
by  demurrer  and  overruled,  shall  be  sufficient  to  reverse 
the  judgment,  if  it  appear  from  the  whole  record  that 
the  merits  of  the  cause  have  been  fairly  determined.  If 
a  party  fail  to  plead  after  the  demurrer  is  overruled 
judgment  shall  be  rendered  against  him  as  upon  a  de- 
fault."   2  R.  S.  p.  128. 

This  section  cannot  be  regarded  as  isolated.  It  is  part 
of  a  system.  It  cannot  be  properly  construed  apart  from 
the  sections  on  demurrer,  p.  88,  and  the  sections  relat- 
ing to  exceptions,  pp.  115, 116.  They  are  all  to  be  taken 
together,  as  connected  with  and  explanatory  of  each 
other.  Thus  regarded,  there  is  nothing  in  the  section 
quoted  dispensing  with  the  necessity  of  excepting  at 
the  time  the  decision  is  made;  nor  dispensing  with  the 
entry  of  such  exception,  as  prescribed.  It  but  incul- 
cates, as  does  the  whole  code,  that  fiEur,  honorable  prac- 
tice which  apprises  the  judge  and  the  opposite  party, 
specifically,  on  what  the  party  intends  to  rely  in  the  ap- 
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pellate  court;  and  that  too  while  there  may  yet  be  lime,    ^^JkT^ 
if  need  be,  to  retrace  their  steps.  —  _"^' 

In  the  case  in  6  Ind.  B.  supra,  it  is  said  that  the  spirit      ^^^^^ 
of  the  new  code  is  to  hold  every  failure  to  assert  a  legal      Bbabv. 
right  at  the  proper  time,  to  be  a  waiver  of  that  right, — 
thus  giving  still  greater  consequence  to  the  legal  maxim 
that  ^*  the  law  favors  the  vigilant."    This  was  said  in  a 
criminal  case :  it  is  at  least  equally  applicable  in  civil 


The  motion  to  elect,  overruled  by  the  Court,  was  not 
intended  to  raise  any  question  on  the  sufficiency  of  the 
reply ;  but  simply  to  test  the  right  of  the  plaintifi*  to  set 
up  more  than  one  state  of  facts  which,  if  true,  would 
eonstitate  a  defense  to  the  answer.  Whether,  in  other 
words,  the  plaintiff  was  confined,  as  under  the  old 
system,  to  one  reply,  going  to  a  single  point  of  defense; 
or  whether  he  might  set  up  matter  constituting  several 
independent  defenses. 

The  statute  in  relation  to  the  reply  is,  that,  when 
the  answer  contains  new  matter  the  plaintiff  may  reply 
denying  each  allegation  controverted.  And  he  may 
allege  new  matter  not  inconsistent  with  the  complaint,, 
and  constituting  a  defense  to  the  answer.  2  B.  S.  p.. 
42,  s.  67.  All  the  material  allegations  of  the  com- 
plaint and  answer  not  controverted  are  to  be  taken  as 
true  for  the  purposes  of  the  action.  But  the  allega- 
tion of  new  matter  in  the  reply,  is  to  be  deemed  contro- 
verted as  upon  a  direct  denial  or  avoidance.  2  B.  8. 
p.  44,  s.  74. 

We  are  not  inquiring  which  system  of  pleading  is  the 
best;  that  which  reduces  the  question  to  a  single  issue, 
as  at  common  law,  or  that  which,  taking  a  wider  lati- 
tude, gives  the  plaintiff  the  right  to  tender  several  issues 
in  his  reply,  so  that  they  be  not  inconsistent  with  his 
complaint.  The  question  is,  does  the  practice  act 
change  the  common  law  in  this  respect?  We  think 
it  does.  Instead  of  confessing  and  avoiding,  as  was 
required  under  the  old  system,  he  may  deny  generally 
and  avoid  under  the  new  practice.    In  confirmation  of 
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Not.  Tom,   thifl  view,  we  have  only  to  cite  the  provudons  of  2  R.  S. 


1856. 


^  p.  37,  8.  48,  and  id.  p.  44,  s.  74.  The  one  provides  that 
HmisflON  ^^  demurrer  or  reply  of  the  plaintiff  shall  be  the  last 
B1.18S.  pleading ;  the  other  provides  that  there  shall  be  implied 
to  the  plaintiff's  reply  such  general  denial  or.  avoidance 
as  the  case  may  require.  Thus,  after  the  reply  the  law 
supplies  the  proper  pleading,  as  has  long  been  the  prac- 
tice in  the  magistrates  courts,  in  relation  to  the  general 
issue. 

We  are  therefore  of  opinion  that,  under  this  practice, 
the  plaintiff  may  tender  as  many  issues  in  reply  as  he 
pleases,  so  that  they  are  not  inconsistent  with  his  com- 
plaint, nor  frivolous,  &c. 

The  inconsistency  of  the  reply  and  the  complaint,  is 
the  same  defect  known  in  the  old  system  as  a  departure 
in  pleading.  In  what  manner  the  consistency  of  the 
plaintiff's  pleadings  is  to  be  tested,  whether  by  demur- 
rer or  motion,  it  is  not  necessary  to  decide. 

Per  Guriam. — ^The  judgment  is  affirmed  with  8  per 
cent,  damages  and  costs. 

d  JET.  Test^  for  the  appellant. 

J.  8.  Newman  and  J.  P.  Siddall,  for  the  appellee* 


Henderson  v.  Bliss  and  Others. 

By  tho  statute  of  1852,  erery  creditor  of  an  attaohment-defendant  has  a 
right  to  file  his  olatm  under  the  original  attaohment  at  any  time  while 
the  same  is  pending,  and  haye  it  adjusted  by  the  Court;  and  all  such 
creditors  have  a  right  to  share,  pro  rata  in  distribution;  and  distribu- 
tion must,  of  necessity,  be  postponed  till  all  the  claims  are  adjusted. 

Suit  commenced  by  attachment,  under  which  claims  other  than  that  sued 
upon  were  filed.  Jadgment  at.the  regular  term  in  favor  of  the  plain- 
tiff's claim.  Cause  as  to  garnishee,  continued  to  a  special  term,  with- 
out entry  of  continuance  as  to  the  unacyusted  claims.  At  the  special 
term,  the  claimants  offered  to  make  proof  of  their  claims,  and  prayed 
Jndgniettt  and  t^  pro  rata  distribution. 
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BeH  tfaai  tke  Court  wu  bound  to  ft^ust  all  elums  filed  under  the  origi-    Not.  Term, 
nal  suit,  at  the  apeoial  temii  or  postpone  the  distribution  asked  on  the        1856. 
original  claim  till  another  term,  when  they  might  be  adjusted.  HnirDSKsoir  ' 

Held,  also,  that  judgments  rendered  upon  such  claims  at  the  special  term,  t. 

are  not  nuUitieB,  and  cannot  be  collaterally  impeached.  Bliss. 

An  assignment  in  faTor  of  creditors  must  embrace  all  the  debtor's  pro- 
perty: if  made  by  partners  it  must  embrace  the  separate  property  of 
each,  as  well  as  the  joint  property  of  all  the  partners:  and  it  must  fix 
a  reasonable  time  within  which  the  terms  of  the  assignment  may  be 
accepted. 

SmbU,  that  an  assignment  in  insolyency  requiring  a  release  of  further 
liability  as  a  condition  to  participation  in  the  benefit  of  the  assign- 
meut,  will  be  held  fraudulent  in  law. 


APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Perkins,  J. — Suit,  commenced  by  attachment  by  Bliss  Wednesday, 
et  d.  againgt  Porter j  at  the  October  term,  1864,  of  the  Ma-  ^<«'«^«'*^^ 
rion  Circuit  Court,  on  palinership  debts  of  Porter  and 
Lawrence.  At  the  April  term,  1865,  other  creditors  filed 
claims,  and  Bliss  et  al,  obtained  judgment  against  Porter 
on  theirs.  At  this  same  term,  Henderson^  who  had  been 
summoned  as  a  garnishee,  answered;  his  answer  was  de- 
murred to,  and  the  cause  was  continued  to  a  special  term 
appointed  to  be  held  on  the  4th  Monday  in  August  fol- 
lowing. 

At  that  term  the  cause  was  tried  against  Henderson^ 
the  garnishee ;  and  it  was  found  that  he  had  in  his  hands 
between  4,000  and  6,000  dollars  belonging  to  the  de- 
fendant. At  the  same  term,  the  other  creditors  who  had 
filed  claims  under  the  attachment,  offered  to  make  the 
necessary  proo&,  and  asked,  upon  doing  so,  for  judg- 
ments on  their  claims,  and  for  a  pro  rata  distribution  of 
the  funds  in  the  hands  of  the  garnishee  among  the  judg- 
ments; but  the  counsel  for  Bliss  et  al.  objected  because 
the  claims  of  said  creditors  had  not  been  formally  en- 
tered as  continued  to  the  special  term.  The  Court,  how- 
ever, overruled  the  objection,  permitted  the  proof  to  be 
made,  and  ordered  the  distribution  as  asked.  Exception 
was  taken ;  and  the  first  point  to  be  considered  is  pre- 
sented, Did  the  continuance  of  the  principal  suit  carry 
with  it  the  claims  filed  under  it ;  and  if  not,  can  the  party 
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Not.  Term,   now  complaininfi:  take  advantaere  of  it?    Our  statute 

JLOTO^ ^pQ^  attachment  suits  provides,  (2  R.  S.  s.  186,  p.  70,) 

Hbndkrson   ^^^^  "any  creditor,  &c.,  upon  filing,  Ac,  at  any  time 
fihit».      before  the  final  adjustment  of  the  suit,  may  become  a 
party  to  the  action,''  and  may,  &c.,  ^'in  like  manner  as 
the  creditor  who  is  plaintiff." 

And  section  192,  p.  71,  enacts  that, "  The  money  real- 
ized from  the  attachment  and  the  garnishees  shall,  under 
the  direction  of  the  court,  after  paying  all  costs  and  ex- 
penses,  be  paid  to  the  several  creditors,  in  proportion  to 
the  amount  of  their  several  claims  as  adjusted,  &c." 

The  original  attachment  suit,  with  the  claims  subse- 
quently filed  under  it,  constitute,  for  some  purposes,  but 
one  suit.  Oiney  v.  Shepherd,  8  Blackf.  146.  And  see 
Elderkin  v.  Fitch,  2  Ind.  R.  90.  For  some  purposes  they 
constitute  separate  suits.  1  Ind.  R.  296.  But,  however 
regarded  as  to  this  point,  it  is  clear,  by  the  statute  above 
quoted,  that, 

1.  Every  creditor  of  the  attachment-defendant  has  a 
right  to  file  his  claim,  under  the  original  attachment,  at 
any  time  while  the  same  is  pending,  and  have  the  claim 
adjusted  by  the  court; 

2.  That  such  creditors  have  a  right  to  share,  pro  rata, 
upon  their  claims  in  distribution;  and, 

3.  That  the  distribution  must,  of  necessity,  be  post- 
poned till  all  the  claims  are  adjusted. 

It  follows  that,  in  this  case,  the  Court  was  bound  to 
adjust  the  claims  filed  at  the  term  they  were  adjusted, 
or  to  postpone  the  distribution  asked  upon  the  original 
claim  till  a  subsequent  term,  when  such  claims  might  be 
adjusted. 

The  error  in  the  case,  then,  so  far  as  the  party  com- 
plaining on  this  point  is  concerned,  if  error  there  be,  is 
a  distribution  earlier  than  should  have  been.  But  the 
complaining  party  asked  for  that  distribution :  he  would 
not  assign  it  for  error,  in  point  of  time,  if  he  could,  and 
could  not  if  he  would. 

The  judgments  upon  the  claims  are  not  nullities-— can- 
not be  impeached  collaterally. 
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But  the  main  qnestion  in  the  cause  relates  to  the  va-    Nov.  Term, 
lidity  of  an  assignment  for  the  benefit  of  creditors.       l^»^- 


Henderson^  the  garnishee  above  mentioned,  in  his  answer     ■"^■*^'f 
admitted  that  he  had  in  his  hands  the  sum  heretofore       Bum. 
mentioned,  but  averred  that  he  held  it  as  a  trustee  for 
the  benefit  of  the  creditors  of  Porter  and  Lawrence^  by 
virtue  of  an  assignment  made  by  the  latter,  containing, 
among  others,  the  following  clause : 

"But  it  is  hereby  expressly  provided,  that  all  such  of 
our  creditors  as  do  not,  within  a  reasonable  time  here- 
from, acquiesce  and  come  in  under  this  assignment,  or 
as  shall  refuse  to  release  to  us  whatever  residue  of  their 
debts,  respectively,  remains  unpaid,  on  receiving  the 
share  and  dividend  falling  to  them  under  this  arrange- 
ment, shall  take  no  benefit  from  the  provisions  of  this 
assignment,  &c.,  till  those  releasing  are  paid,  and  also  the 
claim  of  one  Amos  Lawrence^  for  a  fraction  less  than 
800  dollars,  whether  he  releases  or  not/' 

It  appears  that  Porter  and  Lawrence  are  insolvent — 
the  property  assigned  not  exceeding  in  value  one-third 
of  the  debts  and  costs. 

It  is  contended  that  the  assignment  is  void  in  law, 
upon  its  face,  on  account  of  its  requiring  a  release,  and, 
also,  in  failing  to  fix  a  time  for  the  acceptance  of  the 
terms  of  the  assignment.    The  Court  below  so  decided. 

We  have  looked  into  the  authorities  upon  these  ques- 
tions. We  are  not  going  to  review  them.  Upon  the 
right  of  a  debtor  to  require  a  release  of  further  lia- 
bility as  a  condition  to  a  participation  in  the  benefit  of 
an  assignment  for  the  benefit  of  creditors,  the  courts  of 
different  states  have  come  to  different  conclusions — 
some  holding  such  a  condition  fi*audulent,  j)er  se^ — others 
the  contrary.  The  question  is,  here,  which  line  of  deci- 
sion shall  we  follow?  We  incline  to  hold  such  an  as- 
signment fraudulent  in  law.  It  not  merely  delays  the 
creditors, — it  does  more.  It  absolutely  annihilates  a 
part  of  their  claims.  It  creates,  if  held  valid,  a  bank- 
rupt law.  And  yet  it  is  the  doctrine  of  this  Court  that, 
as  between  individuals,  the  payment  of  part  of  a  debt 
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Nov.  Term,  ig  no  consideration  for  a  release  of  the  whole.  How, 
then,  can  it  be  under  an  assignment?  Fitzgerald  v.  Smithy 
1  Ind.  R.  814.  However,  waiving  this  point,  there  is 
another  which  seems  to  be  conclusive.  Those  authori- 
ties which  sustain  the  right  of  a  debtor  to  require  a 
release,  hold  that  the  assignment  must  fix  the  time 
within  which  it  must  be  executed,  and  that  that  time 
must  be  a  reasonable  one,  or  the  assignment  will  be  re- 
garded fraudulent.  2  Kent,  553.  They  also  hold  that 
the  assignment  must  embrace  all  of  the  debtor's  pro- 
perty; and,  if  by  partners,  that  it  must  embrace  the 
separate  property  of  each,  as  well  as  the  joint  property 
of  all  the  partners.  Thomas  v.  Jenks,  6  Eawle,  221. 
The  assignment  in  this  case  does  not  come  within  these 
principles  (1). 

For  a  general  summary  of  the  law  upon  voluntary 
assignments,  see  1  Am.  Lead.  Cases,  86;  Burrill  on  As- 
signments, passim. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H,  C.  Newcomh  and  J.  S,  Harvey ^  for  the  appellant. 

J,  L,  Ketchamy  for  the  appellee. 
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(1)  But  if  the  assignment  had  been  held  valid,  the  assignee  could  not 
have  been  garnished.  Oliver  v.  iS'mt7A,  5  Mass.  188. — Farmer t^  Bank  v. 
BeastOTij  7  Gill  and  Johns.  421. —  Cb^  v.  Ooatetj  6  Gush.  (Mass.)  558. 
In  the  last  mentioned  case  Jones  v.  Gorham^  2  Mass.  375,  and  DecotUr  v. 
Livermore,  4t  id.  101,  were  overruled. 


PosTLETHWAiTE  and  Others  r.  Payne. 


Suit  for  injury  to  plaintiff's  land  and  mill,  by  means  of  water  backed 
upon  them  by  a  dam  maintained  by  defendants.  Defendants,  in  one 
paragraph  of  their  answer,  averred  that  they  had  a  right  to  maintain 
Ae  dam  because  it  was  erected  in  the  year  1826,  to  propel  a  mill,  and 
had  been  continuously  used  by  them  and  other  persons  under  whom 


OF  THE  STATE  OP  INDIA2TA. 


105 


they  claim,  without  molestation  or  hindrance,  from  1826  tUl  the  com- 
mencement of  this  suit,  at  which  lime  they  had  peaceable  posBeesion, 
and  were  using  the  dam  to  propel  a  mill,  as  they  lawfully  might. 
Meldy  that  the  paragraph  was  bad  on  demurrer  because  it  did  not  aver 
that  the  possession  or  user  was  of  right^  or  under  claim  of  title. 

The  Court  instructed  the  jury  in  this  case,  that  "the  continuance  of  an 
unauthorized  dam  or  obstruction  in  a  stream  or  watercourse,  even  for 
a  great  length  of  time,  of  itself  confers  no  right  upon  the  parties  to  fur- 
ther maintain  the  same  to  the  iigury  of  any  other  person  interested  in 
the  use  of  the  stream.  Held,  that  the  instruction  was  correct,  but  too 
narrow :  the  Court  might  have  added  that  possession  or  user,  under  claim 
of  right,  does  confer  title,  when  continued  for  twenty  years;  and 
that  the  jury  might  infer  possession  under  such  claim,  from  simply 
twenty  years  unexplained  possession. 

ETidenee  of  a  suit  brought  within  twenty  years  against  the  occupants  of 
a  mill  dam,  but  compromised,  is  admissible  to  rebut  the  presumption  of 
an  easement  by  prescription. 

Where  a  dam  had  been  in  existence  more  than  twenty  years,  but  had 
been  raised  a  foot  higher  within  twenty  years,  the  occupant,  in  de- 
fense to  an  action  against  him  for  backing  up  the  water  to  the  injury 
of  property  aboTe,  claimed  a  prescriptive  easement.  Held^  that  to  es- 
tablish the  prescription,  the  easement  must  have  been  enjoyed  for 
twenty  years,  to  the  extent  claimed  at  the  trial. 


Not.  Term, 

1856. 

POBTLB- 

TBWAITB 

V. 

Patns. 


1 


APPEAL  from  the  Dubois  Circuit  Court. 

Perkins,  J. — Payne  sued  Postlethwaite  and  others,  for 
injury  which  had  occurred  to  his  land  and  mill  hy  means 
of  water  backed  upon  them  by  a  dam  maintained  by 
said  Postlethwaite  et  aL^  across  Patoka  river.  The  de- 
fendants, in  their  answer,  denied  the  complaint;  alleged 
a  license  from  Payne;  and  averred,  "That  the  defend- 
ants have  a  clear  right  to  maintain  said  dam,  because 
they  say  that  it  was  erected  in  the  year  1826  by  Chap- 
man and  Miller  J  to  propel  a  grist  and  saw  mill,  which 
has  been  continuously  maintained  and  used  by  them, 
and  by  other  persons,  including  the  defendants,  without 
molestation  or  hindrance,  who  claim  and  have  posses- 
sion of  the  same  through  and  under  the  said  Chapman 
and  Miller,  from  the  year  1826  until  the  commencement 
of  this  suit,  and  at  that  time  they  had  peaceable  posses- 
sion, and  were  using  the  said  dam  to  propel  a  saw-mill, 
as  they  lawfully  might." 

A  demurrer  was  sustained  to  this  paragraph  of  the 
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Hot,  Term, 

1856. 

PO0VLI- 

THWAITB 

▼. 

Patnb. 


answer.    There  was  a  trial  of  issues  by  a  jury.    Ver- 
dict and  judgment  for  the  plaintiff. 

The  Court  instructed  that  ^^  The  continuance  of  an  un- 
authorized dam  or  obstruction  in  a  stream  or  water- 
course, even  for  a  great  length  of  time,  of  itself,  confers 
no  right  upon  the  parties  to  further  maintain  the  same, 
to  the  injury  of  any  other  person  interested  in  the  use 
of  the  stream." 

On  the  trial,  the  plaintiff  gave  in  evidence  a  suit  that 
had  been  brought  by  him  against  occupants  of  the  mill 
dam  within  twenty  years,  but  which  was  dismissed  upon 
a  compromise.    The  defendant  excepted. 

It  was  also  proved  that  the  dam  complained  of — ori- 
ginally built  more  than  twenty  years  prior  to  this  suit — 
had  been  raised  a  foot  in  height  within  twenty  years. 

Some  little  confusion  would  seem,  perhaps,  to  have 
existed  below,  from  confounding  questions  upon  the 
rights  of  neighboring  riparian  proprietors  to  appropriate 
to  use  the  flow  of  water  through  or  adjoining  their 
lands,  by  means  of  dams,  &c.;  and  the  power  of  one  to 
acquire,  by  user,  the  right  of  an  easement  of  flowage 
upon  the  lands  of  another;  which  latter  is  the  question 
arising  in  this  case,  and  the  language  used  must  be  un- 
derstood accordingly. 

Title  to  real  estate  may,  by  virtue  of  the  statute  of 
limitations,  in  effect,  be  obtained  by  possession.  And 
title  to  easements,  which  are  susceptible  of  but  a  qucLsi 
possession,  may,  in  effect,  be  acquired  by  eiyoyment. 
Because  from  proof  of  the  one,  in  the  one  case,  and  the 
other,  in  the  other,  a  grant  may  be  inferred. 

But  the  possession  or  eiyoyment,  to  have  such  effect, 
must  be : 

1.  Under  claim  of  right. 

2.  It  must  be  uninterrupted — ^undisputed. 
8.  It  must  be  for  twenty  successive  years. 

Perhaps  there  may  be  other  qualities,  as,  with  the 
knowledge,  actual  or  presumed,  of  the  person  against 
whom  such  a  title  is  set  up ;  but  the  three  we  have  above 
stated  are  sufficient  for  the  purposes  of  this  case,  so 
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PoeTLB- 

THWATra 

Path*. 


&r  as  relates  to  the  general  doctrine  of  adverse  pos-   Nov.  T*rm, 

session.    There  is,  in  relation  to  easements,  a  point  z?™- 

which  must  be  mentioned : 

4.  That,  at  least,  as  the  general  rale,  they  must  have 
been  enjoyed  in  the  same  degree — ^to  the  same  extent — 
as  cliumed  in  the  suit  involving  them. 

Applying  these  principles  to  the  case  before  us,  the 
questions  arising  in  it  are  easily  solved. 

The  paragraph  in  the  answer  setting  up  title  by  pre- 
scription, by  twenty  years  possession,  or  user,  was  bad 
because  it  did  not  aver  that  that  possession  or  user,  was 
ad  of  right,  or,  under  claim  of  title.  K  the  user  was  by 
leave  and  license, — ^by  authority  of  the  then  owner,— or  if 
it  was  without  authority,  but  still  not  by  pretense  or  claim 
of  right  on  the  part  of  the  person  or  persons  enjoying 
it,  it  would  not  confer  title.  It  is  true  that,  as  a  ques- 
tion of  evidence,  a  jury  may  infer  from  the  simple  proof 
of  twenty  years  possession  or  user,  that  such  possession 
or  user  was  under  claim  of  right;  but  in  pleading,  the 
averment  must  [be  made.  Holford  v.  Hankinson^  6  Ad. 
and  Ellis,  N.  S.  584. 

The  instruction  given  to  the  jury  and  excepted  to 
cannot  be  held  erroneous;  because  the  mere  possession 
itself,  for  twenty  years,  does  not  confer  title.  It  must 
be,  as  we  have  seen,  possession  or  user,  with  claim  of 
right,  to  have  such  effect.  At  the  same  time,  as  has 
been  intimated,  the  jury  may  and  would  infer,  from 
twenty  years  possession  or  user,  especially  if  it  was  hos- 
tile in  its  commencement,  or  if  it  had  been  commenced 
by  leave  which  was  followed  by  a  disclaimer,  on  the  part 
of  the  person  enjoying,  of  right  in  him  by  whose  leave 
the  enjoyment  commenced,  and  had  then  been  continued 
under  such  disclaimer,  or  if  it  had  been  commenced  un- 
der an  invalid  instrument  purporting  to  convey  title ;  if, 
we  say,  the  possession  or  user  had  been  commenced  in 
any  of  these  modes,  more  especially  would  the  jury  infer 
it  to  have  been  under  claim  of  right,  though  they  might 
make  such  inference  from  mere  unexplained  continuance 
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Nov.  Term,   of  poesessiou  for  twenty  years.    Law  v.  Smithy  4  Ind. 
^^^^'      R.  56.— Gale  and  Whateley  on  Eaaementa,  p.  87. 
PonLs-         ipj^^  instruction  was  true  as  far  as  it  went :  but  it  covered 

THWAITS 

too  little  ground.  The  Court  told  the  jury  that  mere 
possession  did  not,  of  itself,  confer  title,  which  was  true ; 
but  the  Court  might  have » told  them  further,  that  pos- 
session or  user,  under  claim  of  right,  did  confer  title, 
when  continued  for  twenty  years,  and  that  they  might 
infer  possession  under  such  claim  from  simply  twenty 
years  unexplained  possession.  If  the  counsel  or  party 
•  wished  to  have  this  addition  go  to  the  jury  he  should 
have  asked  it. 

The  evidence  of  a  suit  by  Payne  against  occupants  of 
the  mill-dam  was  correctly  admitted. 

The  easement,  the  existence  of  which  was  in  question 
in  this  suit,  was  the  right  to  back  water  upon  the  land 
and  mill  owned  by  Payne.  That  easement  was  sought 
to  be  established  by  evidence  of  user.  Such  user  must 
have  been  peaceable,  and  vnth  the  acquiescence  of  Payne. 
A  suit  by  Payne  against  those  exercising  it  might  show 
that  it  had  not  been.  The  suit  was  not  voluntarily  aban- 
doned. Had  it  been,  perhaps  it  would  have  availed 
nothing  as  evidence.  4  Ind.  R.  431.  It  was  dismissed 
upon  a  compromise,  the  terms  of  which  do  not  appear. 
Perhaps  that  compromise  embraced  a  stipulation  for  the 
abatement  of  the  dam — ^an  acknowledgment  of  its 
wrongful  existence. 

The  evidence,  uncontradicted,  that  the  dam  had  been 
elevated  a  foot  within  twenty  years,  showed  conclusively 
that  the  easement  had  not  be^a  enjoyed,  to  the  extent 
claimed  at  the  trial,  for  twenty  years. 

"A  grant  is  presumed  from  twenty  years  uninter- 
rupted  use  of  water  at  a  certain  height.  But  if  for 
twenty  years  the  defendants  have  raised  their  water  but 
five  feet,  and  afterwards  they  raise  it  six  feet  by  the 
same  dam,  and  the  additional  foot  injures  the  plaintiflb, 
they  are  entitled  to  recover  damages.  Stiles  v.  Hooker^ 
7  Cowen,  266.  Twenty  years  having  expired  since  the 
erection  of  a  dam,  a  grant  will  be  presumed  of  a  right 
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to  continue  the  dam  to  the  height  of  the  original  dam,  ^^\1^' 

and  to  raise  the  water  as  high  as  it  stood  for  twenty  . : — 

years.    Baldwin  v.  Calkim,  10  Wend.  167."    G.  and  W.  ^^^^ 

on  Easements,  p.  74.  Shtdm. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent  damages  and  costs. 

A.  L.  Robinson,  for  the  appellant. 


BaHiY  and  Another  v.  Sntdbr. 

Otnse  submitted  in  this  Court  May  26,  1856,  and  no  brief  yet  fUmisbed 
by  the  appeUants.    The  error,  if  any,  is  waiyed. 

APPEAL  from  the  Blackford  Circuit  Court.  WtdM9dayy 

Per  Curiam. — ^This  cause  has  heen  submitted  since  '^«'«»*«^26, 
May  26, 1855,  and  no  brief  furnished  by  the  appellants. 
The  error,  if  any,  is  waived  (1). 

The  judgment  is  affirmed  with  7  per  cent,  damages 
and  costs. 

/.  S.  Buckles^  for  the  appellant. 

W.  March,  for  the  appellee. 

(1)  The  counsel  for  the  appellee  in  this  case  enforced  the  application 
of  the  rule  that  points  not  insisted  on  in  the  appeUant's  brief  will  be 
deemed  to  be  waiyed;  and  cited  Meno  y.  The  State,  6  Ind.  R.  808;  Pate  ▼. 
BvH  id.  285;  and  Bttrton  r.  Braden,  4  Ind.  R.  689. 
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Not.  Term, 

1856.  Smith  v.  The  Statu. 

Baboook 

i^t.  APPEAL  from  the  Tippecanoe  Court  of  Common 

Pleas. 

Per  Curiam. — ^This  was  a  prosecution  commenced  in 
January,  1855,  a^nst  Smith  for  selling  intoxicating 
liquor  to  a  minor.    The  defendant  was  convicted. 

The  judgment  is  reversed  on  the  ground  that  the 
statute  creating  the  offense  was  repealed  by  the  act  of 
1858,  p.  89,  s.  19,  Brosee  v.  The  StaUy  5  Ind.  R.  75. 

L.  BeiUyj  A.  W.  Gastonj  D.  Mace  and  W.  (7.  WUson, 
for  the  appellant. 

J.  L.  Miller  J  for  the  State. 


I  8b  nil 
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Baboook.  v.  Doe  on  the  demise  of  Bowman. 

^eotment  under  the  old  practice.  Hie  conTeyance  to  tlie  plaintiiF'B 
lessor  was  made  by  an  infant,  who  died  before  attaining  his  majority. 
The  defendant  asked  that  the  jury  be  instructed  to  disregard  the  con- 
veyance. The  Court  refused  to  give  the  instruction.  Held^  that,  the 
conyeyanoe  of  an  infant  being  Toidable  only  and  not  void,  the  instruo- 
tion  was  correctly  refused. 

The  defendant  in  ejectment,  to  show  title,  offered  in  eyidenoe  the  record 
of  a  judgment,  and  the  proceedings  thereon,  showing  that  the  premises 
in  question  had  been  sold  and  conyeyed  to  him  by  sheriff's  deed.  The 
judgment  had  been  taken  by  default  upon  a  declaration  containing 
two  seyeral  counts  on  two  several  notes.  One  of  these  notes  was  made 
before  the  appraisement  law  of  1842  took  effect,  the  other,  after  it 
came  in  force;  but  there  is  nothing  in  the  record  showing  that  the 
judgment  was  restricted  to  one  count  only.  The  defendant  admitted 
that  the  property  had  not  been  appraised,  ffeld,  that  the  judgment 
was  rendered  upon  both  the  notes,  and,  therefore,  there  haying  been 
no  appraisement  of  the  property,  the  sheriff's  deed  was  no  eyidence 
of  title. 
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APPEAL  from  the  Harrison  Circuit  Court.  Not.  T«n, 

600KIN8,  J. — Ejectment  by'  the  lessee  of   Bowman  —Jizzzi 

against  Babcocky  to  recover  possession  of  a  tract  of  land       ^^oook 
in  Harrison  county.    Plea,  not  guilty.    Verdict  and       Dob. 

judgment  for  the  plaintiff.  Novm!S^^2i^ 

The  title  being  in  one  HaUoweUy  he  conveyed  the 
land  in  dispute  to  Wynne^  who  conveyed  it  to  William 
P.  Bowmany  who  conveyed  the  same  to  John  Bowman^ 
the  plaintiff*'s  lessor.  At  the  time  of  the  latter  convey- 
ance, the  grantor  was  an  infant,  and  he  died  before  at- 
taining his  majority,  whereupon  the  defendant  prayed 
an  instruction  to  the  jury,  that  they  should  disregard 
said  conveyance,  which  instruction  the  Circuit  Court 
refused  to  ^ve,  and  this  refusal  is  assigned  for  error. 
The  question  presented  by  this  instruction  was  fully 
considered  in  the  case  of  Doe  v.  Abemathyy  7  Blackf. 
442,  where  the  authorities  were  reviewed,  and  it  was 
held  that  the  conveyance  of  an  infant  was  voidable  only 
and  not  void.  We  adhere  to  that  opinion  and  it  settles 
this  question  in  favor  of  the  appellee. 

The  defendant,  to  show  title,  gave  in  evidence  a 
record  and  judgment  of  the  Harrison  Circuit  Court,  in 
favor  of  one  Kepley^  against  Isaac  Bowman^  father  of 
WiUiam  P.  and  John  Bowman^  and  an  execution  issued 
thereon  with  the  sheriff's  return,  and  deed  showing  a 
sale  to  the  defendant  of  the  premises  in  question.  It 
was  admitted  by  the  defendant  that  the  property  had 
not  been  appraised,  whereupon  the  Circuit  Court  ex- 
cluded this  evidence  from  the  consideration  of  the  jury, 
and  the  defendant  excepted.  This  ruling  is  now  as- 
signed for  error. 

This  evidence  was  offered,  it  is  said,  with  the  inten- 
tion on  the  part  of  the  defendant  of  attacking  the  con- 
veyances to  WHliam  P.  and  John  Bowman  for  fraud, 
and  showing  that  the  plaintiff's  lessor  held  the  land  in 
trost  for  his  father,  the  defendant  in  execution. 

The  suit  of  Kepley  against  Isaac  Bowman  was  an  ac- 
tion of  debt.  The  declaration  contained  two  counts; 
one  upon  a  writing  obligatory,  dated  January  19, 1887, 
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Nov.  Term,  and  due  December  25, 1839,  for  600  dollars,  with  10  per 
—  ^' —  cent,  interest  after  due ;  the  other  upon  a  note  dated 
ABcocK  January  8,  1842,  for  15  dollars,  due  six  months  after 
Doe.  date.  The  first  note  had  a  credit  indorsed  upon  it  of 
25  dollars,  June  8, 1838;  another  of  fifty  dollars,  of  the 
same  date;  and  another  of  200  dollars,  December  12, 
1840.  There  were  also  the  following  memoranda  upon 
the  note,  but  by  whom  made  did  not  appear:  "The 
amount  due  on  this  note  with  its  interest  is  445  dollars 
and  30  cents,  February  25,  1843."  "Balance  principal, 
875  dollars  and  75  cents.  Interest  on  balance  382  dol- 
lars and  55  cents — 708  dollars  and  30  cents,  October  9th, 
1849."  The  judgment  was  rendered  October  9,  1849, 
and  was  for  375  dollars  and  75  cents  debt,  and  382  dol- 
lars and  55  cents  damages,  making  together  the  sum  of 
708  dollars  and  30  cents. 

The  bill  of  exceptions  states,  that,  after  the  defendant 
had  read,  as  evidence  to  the  jury,  his  deed  for  the  land 
in  controversy,  and  the  record  of  the  suit  of  George 
Kepley  against  Isaac  Bowman^  the  plaintiff  moved  to 
exclude  from  the  jury,  as  evidence,  the  sheriff's  deed  to 
the  defendant,  for  the  reason  that  the  judgment  in  the 
suit  of  Kepley  against  Bowman  was  rendered  on  two 
notes,  one  of  them  executed  before  any  appraisement 
law  of  this  State  came  in  force,  and  the  other  after  ap- 
praisement laws  came  in  force;  and  that  the  land  in 
controverey  wa«  not  appraised  before  sale  by  tbe  sheriff. 
The  defendant  then  insisted  that  the  judgment  itself, 
the  notes,  their  indorsements,  and  the  calculation  there- 
on, proved  that  the  judgment  was  rendered  solely  on 
the  note  executed  before  any  appraisement  law  came 
in  force  in  this  State;  but  the  Court  were  of  opinion 
that  from  such  proof  it  appeared  that  the  judgment  was 
rendered  on  both  notes,  and  excluded  said  sheriff's  deed 
from  the  jury :  to  all  which  the  defendant  excepts,  &c. 

At  the  time  of  the  execution  of  the  note  for  15  dol- 
lars, the  law  of  1842  was  in  force  which  required  pro- 
perty seized  on  execution  to  be  appraised  and  to  sell  at 
not  less  than  two-thirds  its  appraised  value ;  and  it  has 
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been  fire^uently  decided  by  this  Court  that  the  law  of  Nov.  Term, 
the  contract  governs  in  such  case.  •'^^ 

Prima  facicy  the  judgment  of  Kepley  agdnst  Bowman  W"*'"* 
was  rendered  on  both  notes.  It  was  a  judgment  by  de-  Thk  State. 
fault,  ut>on  a  declaration  containing  two  counts,  and 
there  is  nothing  in  the  record  to  show  that  the  judg- 
ment was  restricted  to  one  count  only.  Waiving  the 
question  whether  it  was  competent  for  the  defendant  to 
prove  aliunde  that  the  judgment  was  rendered  upon  the 
larger  note  only,  we  think  he  offered  no  proof  to  estab- 
lish that  point.  The  memoranda  on  the  note  were  no 
evidence  of  it;  because  it  was  not  proved  when  or  by 
whom  they  were  made.  For  ought  that  appears  in  evi- 
dence they  may  have  been  made  on  the  day  they  were 
offered,  and  by  some  person  interested  in  sustaining  the 
sale.  A  court  is  not  bound  to  submit  evidence  to  a 
jury,  unless  it  tend  to  prove  something.  The  rule  is, 
if  the  evidence,  taken  together,  tends,  however  slightly, 
to  prove  the  party's  case,  it  must  be  submitted  to  the 
jury ;  but  if  a  link  in  the  chain  is  entirely  wanting,  it  is 
for  the  decision  of  the  court.  Orookshank  v.  Kellogg^  8 
Blackf.  266. — Haynes  v.  TfwmaSy  7  Ind.  R.  88.  As  the  evi- 
dence stood  in  this  case,  the  Court  was  right  in  holding 
that  the  judgment  was  rendered  on  both  motes,  and 
consequently  right  in  excluding  the  deed  offered  by  the 
defendant,  in  the  absence  of  an  appraisement. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.. 

W.  A.  PorteTy  for  the  appellant.  • 

TT.  71  Otto  and  J.  S.  Davis^  for  the  appellee. 


Wheslbr  v.  The  State. 

In  eriminal  cases,  the  party  accused  is  bound  to  except  to  the  ruling  of 
the  court  against  him,  if  he  wishes  to  haye  the  question  reyiewed  in 
the  Supreme  Court 

Vol.  Vm.— 8. 
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Not.  Term,     Where  the  defendant  on  trial  for  murder,  made  affidavit  for  a  continu- 

18&6.  ance,  reciting  what  he  expected  to  prove  by  absent  witnesses,  and  the 

Whsblkr  Court  permitted  the  prosecuting  attorney  to  "admit  the  affidavit"  and 

V.  proceed  with  the  trial;  it  is  held  that  the  defendant  was  entitled  to 

Thk  Statb.        the  benefit  of  the  entire  affidavit  as  evidence,  and  that  the  Court  could 

not  permit  a  part  of  it  to  go  to  the  jury,  and  withhold  the  rtst. 

Wednuday,         APPEAL  from  the  AUen  Circuit  Court. 

No^>ember  26.  (jooKiNS,  J.— The  appellant  was  indicted  in  the  Atten 
Circuit  Court  for  the  murder  of  Charles  Chandler.  The 
indictment  charges  the  killing  to  have  been  by  throw- 
ing the  deceased  upon  the  ground,  and  beating  and  kick- 
ing him.  Wheeler  was  tried  and  convicted  of  man- 
slaughter, and  sentenced  to  the  State's  prison  for  four 
years  and  six  months. 

Before  proceeding  to  the  trial,  which  occurred  at  the 
same  term  at  which  the  indictment  was  found,  the  de- 
fendant made  an  affidavit  on  which  he  moved  for  a 
continuance  of  the  cause.  The  affidavit  set  forth,  that 
he  was  a  stranger  in  that  county;  that,  until  said 
charge,  he  had  enjoyed  at  all  times  a  fair  name  and 
credit  among  and* with  all  to  whom  he  was  known, 
wherever  he  had  lived,  for  an  honest,  peaceable,  and 
law-abiding  man ;  that  he  had  been  engaged  and  em- 
ployed on  a  boat  on  the  canal  the  last  year,  and  at  the 
time  the  supposed  crime  was  committed,  about  the 
close  of  navigation.  The  affidavit  then  details  with 
great  particularity  his  arrival  at  Fort  Wayne  upon  a 
canal  boat,  and  his  stopping  at  that  place;  that  imme* 
diately  upoe  his  landing,  a  quarrel  occurred  on  another 
boat  lying  at  the  wharf,  between  the  deceased  and  a 
person  named  Green,  which  was  broken  oflF,  and  again 
renewed ;  that  the  subject  of  the  quarrel  was  a  breast-pin 
which  Chandler  charged  Green  with  having,  or  losing; 
that  one  Cartright  finally  succeeded  in  pacifying  Chand- 
ler^ after  which,  while  Cartright  and  the  defendant  were 
standing  apart  from  the  crowd  conversing  upon  a  mat- 
ter of  business,  it  being  dark.  Chandler  came  to  them 
and  renewed  the  conversation  concerning  the  breast-pin; 
tliat  the  defendant  then,  for  the  first  time,  spoke  'to 
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Chandler,  and  said  to  him  in  a  mild  manner  and  tone,  l^o^-  Tfc"^, 
"There  has  been  enough  said  about  that  breast-pin,"  — irr?i. 
when  Chandler  replied  in  a  very  insulting  and  menacing  Whk«m« 
manner  and  attitude,  "It  is  none  of  your  business,  you  Tta  8tat». 
God  damned  son  of  a  bitch,"  when  he  instantly  shoved 
the  said  Chandler  with  his  hand,  and  kicked  him  twice 
in  the  back,  without  any  intention  to  injure  said  Chand- 
ler^ who  was  a  stranger  to  him ;  that  said  kicks  were  not 
given  with  more  force  than  a  boy  of  fourteen  years  of 
age  might  give;  that  he  could  only  prove  by  said  Cart- 
right  the  said  provoking  words  and  attitude  of  said 
Chandler;  that  his  counsel  advised  him  it  would  be  un- 
safe for  him  to  go  into  the  trial  without  the  testimony  of 
Cartrightj  who  was  then  in  Cincinnati^  Ohio,  and  whose 
testimony  he  expected  he  could  have  by  the  next  term ; 
that  he  had  lived  at  and  about  Dayton  and  Cincinnati  for 
years;  that  he  could  prove  his  general  character  to  be 
that  of  a  peaceable,  truthful,  honest,  and  law-abiding 
man,  by  Thomas  R^)ss  and  James  Duncan,  of  Dayton,  by 
Edward  Htifjhes  and  John  Draper,  of  Cincinnati,  and 
other  gentlemen,  of  equal  respectability,  in  and  about 
said  cities,  as  well  as  by  (rcorge  B.  Walker,  of  Tjogans-^ 
port,  Captain  Dale,  of  Lafayette,  and  Thomas  McCarty, 
of  Lagro,  in  this  State,  in  all  of  whose  employ  he  had 
been,  and  who  knew  him  well — all  of  which  evidence 
he  expected  to  have  by  the  next  term;  that  being  a 
stranger  at  the  place  of  trial  he  could  not  have  the 
benefit  of  his  said  character  on  said  trial,  and  could  not 
prove  his  said  character,  if  compelled  to  go  into  trial  at 
thatt^rm;  that  he  had  used  all  the  diligence  he  could 
to  be  ready  for  trial,  and  that  he  asked  a  continuance 
not  for  delay,  but  for  the  furtherance  of  justice.  The 
affidavit  contained  other  matters  which  being  deemed 
irrelevant  need  not  be  noticed. 

On  moving  for  a  continuance  upon  this  affidavit,  the 
prosecuting  attorney,  in  answer  to  the  motion,  said  he 
would  "admit  the  affidavit,"  and  insisted  upon  atrial 
at  that  term — ^whereupon  the  Court  permitted  the  trial 
to  proceed. 
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^^TotS^       The  appellant  insists  that,  notwithstanding  the  offer 
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.  of  the  prosecuting  attorney  to  admit  the  affidavit,  the 
Whmlbe  Cquj^  ought  to  have  continued  the  cause ;  that  a  defend- 
The  Statb.  ant  charged  with  crime  cannot  waive  his  rights — the 
Court  being  bound  to  protect  him.  We  have  decided 
that,  in  criminal  cases,  the  party  accused  is  bound  to 
except  to  a  ruling  of  the  Court  against  him,  if  he  wishes 
to  reserve  the  question.  Homberger  v.  The  StatCj  5  Ind. 
R.  SQO.  He  seems  to  have  acquiesced  in  this  proceeding, 
without  objection,  and  cannot  assign  it  for  error. 

He  ialso  insists  that  he  was  not  bound  to  take  the  ad- 
mission of  the  attorney  for  the  State,  but  was  entitled 
to  the  personal  attendance  of  the  witnesses.  Neither  is 
this  point  reserved  by  an  exception,  and  we  cannot  re- 
view, it    See  8  Ind.  R.  552. 

On  the  trial,  the  defendant  offered  to  read  in  his  de- 
fense, as  evidence  to  the  jury,  the  foregoing  affidavit. 
The  Court  refused  to  permit  the  entire  affidavit  to  be 
read  in  evidence ;  but  allowed  the  following  parts  of  it 
to  go  to  the  jury:  First,  the  venue  in  the  margin,  and 
the  entitling  of  the  cause,  of  the  Court  and  term,  and 
then  the  following:  "Be  it  remembered,  that  on  this 
day  personally  appeared  in  open  Court,  Willard  Wheelerj 
who  stands  indicted  in  this  Court  for  the  murder  of 
Charles  Chandlery  and  who  being  duly  sworn,  on  his 
oath  says,  that  he  has  been  indicted  for  said  crime  at 
the  present  term  of  this  Court;  that  he  is  a  stranger  in 

said  county, when  the  said  Chandler  replied  in  a 

very  insulting  and  menacing  manner  and  attitude.  ^It 
ifi  none  of  your  business,  you  God  damned  son  of  a 
bitch,'  when  affiant  instantly  shoved  the  said  Chandler 

with  his  hand  and  kicked  him  twice  in  the  back, ,. 

that  affiant  can  only  prove  by  said  Cartrightj  the  said 
provoking  words  and  attitude  by  said  Chandler ^  as  afore- 
said, just  before  affiant  kicked  him;  that  affiant 

can  prove  his  general  character  to  be  that  of  a  peacea- 
ble, truthful,  honest,  law-abiding  man,  by  Thomas  BosSy 
and  James  Duncan^  of  DaytoUy  and  Edward  Hughes  and 
John  Draper,  of  CincinnqtV* 
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To  this  ruling  of  the  Court  the  defendant  excepted.       Nov.  Term, 

The  only  question  presented  by  this  exception  is,  —        ' — 
what  was  the  effect  of  the  agreement  to  admit  the  affi-    ^^^"* 
davit?    We  think  it  was  an  agreement  to  admit  the   Ths  State. 
whole  of  it  as  evidence  in  the  cause.    We  do  not  decide 
that  the  attorney  for  the  State  was  bound  to  have 
agreed  to  admit  the  whole  of  it.    That  question  could 
only  be  raised  on  an  exception  to  the  refusal  to  grant 
the  continuance,  which,  as  we  have  seen,  is  not  before 
ns. 

In  Hamilton  v.  The  State^  3  Ind.  E.  552,  which  was  a 
prosecution  for  a  felony,  it  was  held  that,  if  the  State 
would  admit  that  the  absent  witness  would  testify  as 
alleged  in  the  affidavit,  a  continuance  should  be  refused. 
The  2  R.  S.  1852,  p.  109,  s.  822,  requires  that  the  facts 
alleged  shall  be  taken  as  true,  not  that  the  witness  will 
80  testify.  Under  this  statute,  the  proper  course  would 
be  for  the  Court  to  decide,  before  acting  upon  the  mo- 
tion to  continue,  what  facts  should  be  taken  as  true  for 
the  purposes  of  the  trial.  Thus,  all  irrelevant  matter 
would  be  excluded.  The  party,  if  he  thought  the  ad- 
mission not  broad  enough,  could  except,  and  would 
proceed  to  trial  fully  understanding  upon  what  facts  he 
could  rely  as  admitted. 

In  the  case  before  us,  the  State  having  agreed  to  ad- 
mit the  affidavit  as  it  stood,  the  defendant  was  entitled 
to  the  benefit  of  the  whole  of  it ;  and  the  Court  having 
excluded  it,  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  of  the  Circuit  Court'  is 
reversed;  and  it  appearing  from  the  record  in  this  cause 
that  the  appellant  has  served  out  more  than  half  the 
period  of  time  in  the  State's  prison,  for  which  he  was 
sentenced,  it  is  ordered  that  the  same  be  certified  to 
the  Governor  of  this  State,  to  the  end  that  the  said  ap- 
pellant may  be  discharged. 

D.  H.  Colerickj  for  the  appellant. 

J.  W.  Gordon  and  D.  C.  Chipman,  for  the  State. 
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Meek  v.  Spencer  and  Another,  Administrators. 

Secondary  evidence  of  the  contents  of  a  writing  will  not  be  admitted, 
unless  it  is  proved  that  a  bona  fide  and  diligent  search  has  been  unsuc- 
CcBsfuUy  made  for  the  lost  instrument,  in  the  place  where  it  was  most 
likely  to  be  found. 

Under  the  R.  S.  of  1848,  the  sale  bill  filed  by  an  administrator  in  the 
office  of  the  clerk  of  the  Probate  Court,  is  the  best  evidence  of  the 
sale. 

Corn  standing  in  the  field  was  sold  at  administrator  s  sale.  It  was  to  be 
gathered  by  the  administrator,  and  stored  upon  the  premises  within  a 
reasonable  time.  When  it  was  gathered  and  stored,  the  purchaser  re* 
fused  to  receive  it.  The  administrator  afterwards  obtained  an  order 
from  the  Probate  Court  to  sell  it  at  private  sale.  He  sold  it  for  a  sum 
less  than  the  first  purchaser  had  bid  for  it,  and  sued  him  for  the  dif- 
ference. 

Heldy  that  on  the  trial,  the  proceedings  relative  to  the  second  sale  were 
admissible  in  evidence. 

Etldy  also,  that  the  administrator  did  not,  by  procuring  the  order  for  a 
private  sale,  abandon  the  contract  with  the  first  purchaser. 

Held,  also,  that  whether  the  corn  was  gathered  and  stored  within  a  rea- 
sonable time,  or  not,  was  a  question  for  the  jury. 


MMMNi&er26. 


APPEAL  from  the  Jennings  Circuit  Court. 

DavisonJ  J. — This  was  assumpsit,  instituted  under  the 
old  system  of  procedure,  by  Spencer  and  Mc  Curry y  ad- 
ministrators of  John  Mc  Curry y  deceased,  against  William 
Meek.  The  declaration  alleges  that  in  Octobery  1851,  the 
administrators  sold  to  Meek,  at  public  auction,  a  quantity 
of  corn,  then  standing  and  growing  on  the  farm  owned 
by,  the  decedent  at  his  death,  which  corn  was  to  be  gath- 
ered by  them  and  stored  upon  the  premises  within  a 
reasonable  time  after  the  sale ;  that  Meek  bid  off  the  corn 
as  follows:  250  bushels  at  31  cents,  and  the  residue,  al- 
leged to  be  984  bushels,  at  32  cents  per  bushel — ^which 
being  computed  makes  the  aggregate  amount  of  394 
dollars ;  and  that  the  sale  was  on  a  credit  of  six  months, 
the  purchaser  giving  his  note  with  security,  &c.  It  is 
averred  that  the  corn  was  gathered  within  a  reasonable 
time,  and  notice  thereof  given  to  Meek,  who  refused  to 
accept  it;  and  that  by  reason  of  such  refusal,  the  admin- 
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istratora  were  compelled  to,  and  actually  did,  sell  it  for   Nov.  Term 


265  dollars.  The  object  of  this  suit  is  to  recover  the 
difference  between  the  two  sales.  There  was  a  verdict 
in  favor  of  the  plaintiffs  for  50  dollars,  and,  over  a  mo- 
tion for  a  new  trial,  judgment  on  the  verdict. 

During  the  trial,  the  plaintiffs  introduced  George  W. 
Swortout^  who  testified  that  he  was  clerk  of  the  above 
sale;  that  as  each  article  was  sold  he  entered  the  name 
of  the  buyer,  the  article  sold,  and  the  amount  bid,  on  a 
paper  which  he  had  for  that  purpose — ^which  paper, 
though  its  heading  contained  the  terms  of  sale,  was  in- 
tended  merely  as  a  rough  memorandum,  and  designed 
to  aid  witness  in  making  out  a  complete  nale  bill ;  that 
about  two  weeks  afterwards,  he  made  out  a  regular  sale 
bill  which  contained  the  entries  made  on  the  memoran- 
dum,— which  bill  was  sworn  to  by  witness  and  filed  in 
the  clerk's  ofiice  of  the  Probate  Court, — and  that  since 
the  making  of  said  bill,  he  has  not  seen  the  memoran- 
dum, but  believes  he  left  it  with  the  plaintifib.  There- 
upon the  afiidavit  of  Spencer y  one  of  the  plaintiffs,  was 
read,  wherein  he  states  that  the  memorandum  was  left 
in  the  hands  of  StDortout^  ih^  clerk  of  the  sale,  for  the 
purpose  of  making  out  a  sale  bill;  that  a£Sant  has  not 
since  had  the  same  in  his  custody ;  that  he  has  made 
diligent  inquiry  to  find  it,  but  in  that  he  has  failed;  and 
that  he  verily  believes  that  it  is  lost  or. destroyed.  Upon 
this  preliminary  evidence  the  plaintiffs,  to  prove  the  sale 
of  the  corn  to  the  defendant,  produced  from  the  files  of 
the  clerk's  office  the  aforesaid  bill  of  sale  and  offered  it 
in  evidence  to  the  jury,  and,  over  the  defendant's  objec- 
tion, it  was  admitted.     This  ruling  is  assigned  for  error. 

The  loss  of  the  memorandum  is  not,  in  our  opinion, 
sufficiently  proved  to  authorize  secondary  evidence  of 
its  contents.  As  a  general  rule,  a  party  is  not  allowed 
to  produce  such  evidence  until  a  bona  fide  and  diligent 
search  has  been  unsuccessfully  made  for  the  lost  instru- 
ment, in  the  place  where  it  is  most  likely  to  be  found. 
1  Qreenl.  Ev.  s.  558. — 4  Blackf.  2,  note  1.  Ilere/the 
clerk  of  the  sale  states  his  belief  that  he  left  the  memo- 
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Nov.  Term,   randum  with  the  plaintiffi,  one  of  whom  swears  that  it 

was  left  with  the  clerk.    It  was  no  doubt  at  one  time  in 

^™  his  hands;  but  the  record  is  silent  as  to  whether  he  has 
Spencek.  searched  for  it  in  accordance  with  the  above  rule.  And 
for  aught  that  appears,  a  bona  fde  and  diligent  search 
made  by  him  would  have  been  successful. 
*  We  are,  however,  referred  to  an  act  in  force  when  this 
suit  was  instituted,  which  provides  that  an  account  of 
sales  made  by  the  administrator  shall  be  kept  by  a  clerk 
not  interested,  &c.;  ^'  and  such  account  shall  specify  the 
time  and  place  and  coi;iditions  of  sale,  the  different  ar- 
ticles sold,  and  by  whom  purchased,  &c.;  which  account, 
sworn  to  and  subscribed  by  such  clerk,  shall  be  filed  by 
such  administrator  in  the  office  of  the  clerk  of  the  pro- 
per Probate  Court  to  be  preserved  as  evidence  of  the 
sales  of  property  therein  specified."  R.  S.  1843,  p.  518. 
This,  it  is  insisted,  makes  the  sale  bill  the  best  evidence 
of  the  sale;  and  we  are  inclined  to  that  opinion.  The 
language  of  the  enactment  is  sufficiently  explicit  and 
broad  enough  to  cover  every  case  in  which  it  is  incum- 
bent on  an  administrator  to  prove  a  sale  made  by  him  of 
his  intestate's  property.  It  follows  that  the  sale  bill  was 
admissible  without  the  preliminary  evidence. 

After  the  plaintiffs  had  gathered  and  measured  the 
corn,  and  Meek  had  refused  to  receive  it,  they  obtained 
an  order  from  the  Probate  Court  authorizing  them  to 
sell  it  at  private  sale,  which  they  accordingly  did,  for 
the  price  of  265  dollars,  and  made  report  thereof  to  the 
Court.  All  the  proceedings  relative  to  this  sale  were 
offered  in  evidence  to  the  jury,  and,  over  the  defendant's 
objection,  admitted.  If  a  resale  of  the  com  was  at  all 
allowable,  the  ruling  of  the  Court  was  not  erroneous; 
because  the  action  of  the  administrators,  though  it  was 
under  the  order  of  the  Court,  could  in  no  way  injure 
the  defendant.  But  it  is  said  the  plaintiffs,  by  applying 
for  and  procuring  the  order  to  sell  the  corn  at  private 
sale,  abandoned  the  contract  with  Meek.  This  position, 
in  effect,  concedes  their  right  to  sell,  and  assumes  that 
the  sale  having  been  private,  operated  as  a  waiver  of  the 
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original  contract  between  the  partdes.    But  why  should   ^^^- ^J™* 

a  private  sale  produce  such  a  result?    Assuming  that  — 

the  plaintiffis  have  fully  complied  with  their  contract,  Hobgwh 
and  that  the  defendant's  default  compelled  them  to  Magt. 
r^ell  the  com,  it  is  not  for  him  to  say  whether  such  re-  ^ 
sale  should  have  been  public  or  private,  provided  it  was 
sold  at  its  fair  value  at  the  time  of  sale;  and  whether  it 
was  or  not  was  a  question  for  the  jury.  The  evidence 
shows  that  the  com  was  sold  to  the  defendant  on  the 
15th  of  Vdober,  1861 ;  that  it  was  all  gathered  by  the  16th 
of  January y  1852,  and  about  the  last  of  that  month  he 
was  notified  of  its  readiness  for  delivery,  when  he  de- 
clined taking  it^  alleging  that  by  doing  so  he  would  lose 
too  much,  and  proposed  a  compromise.  He  did  not, 
however,  object  to  the  notice.  In  relation  to  these  proofs, 
it  is  Insisted  that  the  com  was  not  gathered,  nor  was  the 
defendant  notified  of  its  readiness  for  him,  within  a  rea- 
sonable time.  This  position  involves  a  question  which, 
under  the  circumstances  of  the  case,  was  for  the  jury  to 
decide.  It  was  for  them  to  say  whether  the  com  was 
gathered  and  the  defendant  notified  within  a  reasonable 
time.  They  have  decided  the  question,  and,  in  view  of 
the  evidence,  we  are  not  inclined  to  disturb  their  con- 
clusions. 

Per  Curiam. — The  judgment  is  aflBlrmed  with  10  per 
cent,  damages  and  costs. 

H.  C  Newcombj  for  the  appellant. 

/.  TT.  Grordorij  for  the  appellees. 


Hodgson,  Administrator,  i\  Macy. 

In  the  year  1887,  A,  sold  B,  eighty  acres  of  land  on  which  there  was  a  mill, 
and  gave  a  title-bond.  Afterwards  B.  sold  the  land  to  C.^  and  as- 
signed to  him  the  title-bond.     C.  and  his  son  had  been  working  and 
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dealiilg  in  partnership,  and  had  unsettled  accounts.  In  Awfuaiy  1846, 
C,f  having  paid  for  the  land,  directed  the  deed  to  be  made  to  his  son. 
The  deed  was  delivered  to  the  father,  the  son  not  being  present.  The 
father  afterwards  delivered  it  to  the  son.  In  the  year  1846,  the  father 
and  son  had  a  settlement  of  accounts,  when  it  was  agreed  that  the 
son  should  have  seventy  acres  of  the  land  and  the  father  ten  acres, 
embracing  the  mill.  In  the  year  1848,  the  son  purchased  the  father  s 
ten  acres  for  1,000  dollars,  of  which  he  paid  100  dollars  down,  and  ob- 
tained time  on  the  balance.  In  the  year  1851  the  son  died.  His  ad- 
ministrator obtained  an  order  to  sell,  and  sold,  the  entire  eighty  acres 
to  make  assets  for  the  payment  to  the  father  of  the  balance  of  900  dol- 
lars of  the  purchase-money.  Afterwards  the  father  sued  the  admin- 
istrator for  the  900  dollars. 

Held,  that,  as  the  deed  to  the  son  was  made  under  the  R.  S.  of  1843,  there 
was  no  resulting  trust  in  favor  of  the  father. 

ITcM,  also,  that  where  a  f;ith;;r  b.iys  iin  1  ]».iys  for  luiul,  and  has  tlie  Jood 
made  to  his  child,  the  law  infers  that  it  is  an  advanoement;  but  this 
inference  may  be  repelled  by  proof  that  the  father  did  not  intend  it  as 
such. 

Held,  also,  that,  in  this  case,  the  conveyance  to  the  son  was  not  an  ad- 
vancement; but  was  made  in  payment  of  a  debt,  under  a  subsisting 
agreement  that  the  father  should  hold  the  ten  acres  in  his  own  right 

Held,  also,  that,  under  the  facts  stated,  the  agreement  was  lawful,  and 
the  son  was  in  equity  bound  by  it  to  convey  the  ten  acres  to  the  father; 
and  the  father  had  a  right  to  sell,  and  did  sell,  his  equitable  interest 
to  the  son. 


Wednesday, 
November  "21^, 


APPEAL  from  the  Henry  Court  of  Common  Pleas. 

Davison,  J. — The  complaiut  charges  that  Henry  Maqf^ 
who  died  intestate,  in  his  life-timq  was  indebted  to  Jon- 
athan Macy,  the  plaintiff  below,  900  dollars  for  a  certain 
mill-property  purchased  of  him  by  the  intestate.  The 
administrator,  who  was  the  defendant,  answered — 
1.  That  he  was  not  indebted.  2.  Payment.  8.  The 
statute  of  limitations.  Replies  in  denial  of  the  an- 
swer. The  cause  was  submitted  to  the  Court,  who 
found  for  the  plaintiff;  and  over  a  motion  for  a  new 
trial,  there  was  judgment. 

The  following  are  the  facts:  In  the  year  1837,  one 
Ulias  Radiffy  being  the  owner  of  eighty  acres  of  land  in 
Henry  county,  on  which  was  situate  a  mill-property, 
sold  it  to  one  Moses  Jones  for  1,700  dollars,  and  gave 
him  a  title-bond.  Jones  afterwards  sold  to  Jonailian 
Macy^  and  assigned  him  the  bond,  who,  in  pursuance  of 
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his  purchase,  took  possession  of  the  land  and  remained   ^^^'J^^^ 

therein  until  the  spring  of  1846.     Before  this  year  Jon- 1_ 

aihan  and  his  son  Henry,  the  intestate,  had  worked  to-  Hoi)««oif 
gether  in  Grant  county,  but  had  returned  to  Henry  Mac*. 
county  in  the  fall  of  1844,  when  Jonathan,  Henry,  and  one 
David  Macy,  who  owned  a  farm  in  the  immediate  vici- 
nity of  the  mill-property,  formed  a  partnership  and 
worked  together  for  the  space  of  about  one  year,  using, 
for  the  purposes  of  the  partnership  and  in  common,  the 
several  tracts  of  land  owned  by  Jonathan  and  David. 
On  the  11th  of  August,  1845,  and  while  the  parties  were 
still  working  together  as  partners,  Jonathan,  having 
paid  for  the  oighty  acro-i,  procnrod  Ii^if1[ff  to  make  a 
deed  for  it  to  Henry,  who  was  not  present  when  the 
deed  was  made.  It  was  delivered  to  Jonathan,  whp  then 
stated  to  Ratliff  that  he  expected  to  let  Henry  have  the 
land  or  a  part  of  it.  In  the  year  1846,  the  three  Macys 
dissolved  their  partnership,  when  a  settlement  was  had 
between  Henry  and  Jonathan.  Prior  to  this,  Henry  told 
David  Macy,  a  witness,  that  he  and  his  father  "were 
about  to  settle  for  their  work  together,  and  that  he  had 
agreed  to  take  seventy  acres  of  the  land."  And  after 
the  settlement  he  moved  a  fence  so  as  to  make  a  division 
fence  between  the  seventy  acres  and  the  remaining  ten 
acres,  which  embraced  the  mill.  In  the  proceedings  the 
latter  is  designated  "the  mill-property."  After  the  re- 
moval of  the  fence,  Henry  remained  in  possession  of  the 
seventy  acres  and  Jonathan  in  that  of  the  mill-property, 
until  the  year  1848,  when  it  also  passed  into  Henry's 
possession.  When  the  dissolution  took  place,  the  re- 
building of  the  mill  had  been  commenced,  which  re- 
building Jonathan  afterwards,  and  while  he  remained 
exclusively  in  possession  of  the  mill-property,  completed 
at  his  own  expense.  There  was  proof  that  Henry,  be- 
tween the  year  1848  and  his  death,  which  occurred 
about  the  25th  of  August,  1851,  distinctly  and  repeat- 
edly stated  to  various  persons  that  he  had  bought  the 
mill-property  of  Jonathan,  for  which  he  was  to  pay  him 
1,000  dollars;  that  he  had  paid  100  dollars,  and  was  to 
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Nov.  Term,   have  time  on  the  baiance.    It  also  appeared  that  Henry, 

—  in  the  year  1849,  and  after  he  had  obtained  possession 

HoDOBOM     q£  ^j^^  jj^jjj^  repaired  and  otherwise  improved  the  mill- 

Mact.  property.  And  it  was  further  proved  that  the  defend- 
ant, as  administrator,  filed  his  petition  in  the  Common 
Pleas  of  Henry  county,  wherein  he  recognized  the  900 
dollars  sued  for  in  this  action  as  due  from  the  intestate's 
estate  to  the  plaintiff,  and  on  account  of  that  debt,  pro- 
cured an  order  of  Court  directing  him  to  sell  the  whole 
eighty  acres,  which  sale  was  accordingly  made. 

Under  the  law  of  uses  and  trusts,  as  it  stood  prior  to 
the  revision  of  1843,  when  lands  were  conveyed  to  one 
person  and  the  consideration  was  paid  by  another,  there 
was  a  resulting  trust  in  favor  of  him  who  paid  the  mo- 
ney. But  when  the  deed  to  Henry  Ifacy  was  made,  that 
revision  was  in  force,  and  contained  a  statute  under 
which  no  use  or  trust  resulted  in  favor  of  him  who  paid 
the  money ;  and  the  title  vested  in  the  person  named  as 
alienee  in  the  deed.  E.  S.  1843,  p.  445.  It  is  therefore 
evident  that,  in  this  case,  there  is  no  resulting  trust. 
But  the  appellant  says  that  Jonathan  having  paid  the 
purchase-money  and  directed  the  conveyance  to  be  made 
to  his  son,  it  must  be  viewed  as  an  advancement.  Upon 
the  naked  fact  that  a  father  buys  and  pays  for  land  and 
has  the  deed  made  to  his  child,  the  inference  of  law  is 
that  it  is  an  advancement  to  the  child;  but  it  is  compe- 
tent to  meet  and  repel  such  inference  by  proof  that  the 
father  did  not  intend  it  as  an  advancement.  In  such 
cases  the  question  is  one  of  intention ;  and  if  the  evi- 
dence before  us  does  not  rebut  the  inference,  then 
Henry's  title  by  virtue  of  the  deed  must  be  held  com- 
plete both  in  law  and  equity.  But  may  it  not  be  inferred, 
from  his  statements  prior  to  the  settlement,  that  Jona- 
than was  indebted  to  him  ?  He  said  they  were  about  to 
settle  and  he  had  agreed  to  take  seventy  acres  of  the 
land ;  and  having  taken  possession  of  it  after  the  settle- 
ment, the  deduction  is  not  an  unfair  one,  that  he  took 
the  seventy  acres  in  payment  of  the  debt.  He  did  not, 
however,  assume    ownership    over  the  mill-property, 
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though  he  had  received  a  deed  for  the  entire  tract ;  but  Nov.  Term, 
of  the  last-named  property  Jonathan  remained  in  pos-  —         — 
session,  using  and  improving  it  as  his  own,  until  he  sold    ®"^^'"° 
it  to  Henry.    In  view  of  the  whole  case,  we  are  led  to      Shink. 
the  conclusion  that  the  deed  was  delivered  to  Henry  un- 
der a  subsisting  agreement  between  him  and  Jonathan 
that  the  latter  should  hold  the  mill-property  in  his  own 
right.     Under  the  facts  stated,  such  an  agreement  would 
not  be  in  conflict  with  any  rule  or  principle  of  law,  and 
the  result  is,  Henry  was  bound  in  equity  to  convey  him 
the  ten  acres,  not  on  account  of  his  having  originally 
paid  for  the  whole  tract,  but  in  virtue  of  an  agreement 
which,  though  not  technically  proved,  plainly  existed. 
It  follows  that  Jonathan  did  not  intend  either  to  give  or 
advance  the  mill-property  to  his  son.    Such  appears  to 
have  been  the  finding  of  the  Court  below,  sitting  as  a 
jury,  and  we  are  inclined  to  sustain  its  conclusions.    He 
was,  then,  entitled  to  an  equitable  interest  in  the  pro- 
perty which  he  had  a  perfect  right  to  dispose  of  by 
sale,  and  which,  as  before  stated,  he  did  sell  to  his  son 
Henry.    This  sale  and  the  price  agreed  on  is  clearly 
proved  not  only  by  Henry's  admissions  in  his  life-time, 
but  by  those  of  his  administrator  since  his  death.    We 
cannot,  therefore,  perceive  any  valid  ground  upon  which 
the  present  action  can  be  defended. 

Per  Curiam. — The  judgment  is  affirmed  with  8  per 
cent,  damages  and  costs. 

W.  Groscj  for  the  appellant. 

E.  Johnson  and  J.  T.  Elliott^  for  the  appellee. 


Bkbbding  v.  Bhinn. 

Suit  in  the  Circuit  Court  for  the  recovery  of  lands.  Answer,  the  statute 
of  limitations.  Replj,  that  while  the  plaintiff  was  an  infant,  defend- 
ant took  possession  without  right,  and  that  20  yes|«  have  not  elapsed 
lines  the  plaintiff  attaint  fuU  age.    Demurrer  to  the  reply  sustained. 
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JSkld,  that  the  reply  waa  good  in  substance,  and  that  the  demurrer  should 
have  been  overruled. 

ffeld^  also,  that  where  a  stranger  enters  into  and  occupies  an  infant's 
lands  without  claim  of  right,  as  in  this  case,  the  infant  has  a  right  to 
regard  him  as  his  guardian,  or  trustee;  and  that  the  plaintiflT  might, 
by  amending  his  complaint,  compel  the  defendant  to  account  as  such. 


Yonembir  27. 


APPEAL  from  the  Bartholomew  Circuit  Court. 

Stuart,  J. — Suit  by  Breeding  against  Shinii  to  recover 
certain  lands  in  Bartholomew  county.  Answer,  the  stat- 
ute of  limitations — that  the  cause  of  action  did  not  ac- 
crue within  twenty  years.  Reply,  that  while  the  plaintiff 
was  an  infant,  defendant  took  possession  without  right; 
and  that  twenty  years  have  not  elapsed  since  the  plain- 
tiff attained  full  age.  Demurrer  to  the  reply  sustained, 
and  judgment  for  the  defendant.    Breeding  appeals. 

The  cause  of  demurrer  assigned  is,  that  the  reply  does 
not  state  sufficient  facts  to  avoid  the  operation  of  the 
statute  of  limitations.  The  sufficiency  of  the  reply  in 
that  behalf  is,  therefore,  the  only  question  in  the  record. 

The  reply  is  not  a  model  of  artistic  skill :  etill  if  good 
in  substance  the  demurrer  should  have  been  overruled. 
The  matter  set  up  in  avoidance  of  the  statute  amounts 
to  this:  that  the  plaintiff  having  entered  upon  the  in- 
fant's land  without  any  claim  or  color  of  right,  the  stat- 
ute did  not  begin  to  run  until  the  disability  of  infancy 
was  removed;  and  that- twenty  years  had  not  elapsed 
since  the  plaintiff  attained  his  majority. 

We  think  this  reply  substantially  good. 

The  demurrer  admits  the  defendant's  entry  to  be 
without  any  claim  of  right.  The  rule  is  that  the  plain- 
tiff was  at  liberty  in  such  a  case  to  regard  .the  defendant 
as  his  guardian.  Ghrimes  v.  WUson^  4  Blackf.  331.  "  So 
greatly  does  the  law  favor  infants,"  says  Story ^  "  that  if 
a  stranger  enters  into  and  occupies  an  infant's  lands,  he 
is  responsible  at  law  to  account  for  the  rents  and  profits, 
and  will  be  chargeable  as  guardian  or  bailiff."  1  Eq. 
Jurisp.  p.  487,  and  the  authorities  cited  in  notes  1  and  2. 

In  view  of  tl^e  facts  admitted  by  the  demurrer,  and 
the  authorities  cited,  Breeding  has  a  right  to  regard 
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Shinn  as  his  guardian  o/  trustee,  and  needs  only  to   ^o^-  i*«"b, 
.  imend  his  complaint  to  compel  him  to  account  as  such. 

This  case  is  entirely  distinct  from  that  of  a  person  in  CaocKBw 
possession  under  an  adverse  title  for  twenty  years,  Calvmt. 
when,  as  to  in£ants,  the  action  must  be  brought  within 
five  years  after  the  disability  is  removed.  li.  S.  1881, 
p.  378.  It  is  equally  distinguished  from  cases  afiected 
by  the  law  of  limitations  when  suit  is  brought  to  re- 
cover lands  sold  by  executors.  R.  8.  1843,  p.  458.  In 
each  of  these  cases  the  entry  is  made  upon  the  infant's 
lands  under  a  claim  or  color  of  title.  But  in  the  case 
at  bar  it  stands  admitted  that  the  intruder  had  no  title. 

The  plaintiff  is  therefore  entitled  to  the  relief  which 
the  facts  admitted  seem  to  establish  as  the  measure  of 
his  rights.  But  to  that  end  he  should  amend  his  com- 
plaint. 

Per  Ci/nam.— The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  permit  the  parties 
to  amend,  &c. 

W.  Herod  and  S.  Stansifery  for  the  appellant. 


Cbookbtt  v.  Calvbbt. 

Where  A.  hired  his  wagon,  team  and  teamster  to  B^  and  during  the  bail- 
meni  the  team  ran  away  and  ran  agaiMt  CTa  hors«|  iiijuring  him  so 
thai  he  died, — Held^  that  the  teamster  was  the  servant  of  the  bailor, 
and  not  of  the  bailee,  and  thai  ihe  bailor,  owning,  furnishing  and 
controlling  the  motiTe  power,  was  liable  for  the  injury. 

9mi  before  a  justice  of  the  peaoe.  Verdiot  for  the  plainiifT  for  100  dol- 
Ian,  and  judgment  aceordingly.  Below  and  after  the  judgment,  but 
aboTO  and  before  the  juaiioe's  signature  and  seal,  the  plain tiif  entered 
a  remittitur  of  "26  dollars  of  the  above  judgment"  The  defendant  a|H 
pealed  to  the  (^rcnit  Court,  where  judgment  was  rendered  for  80  dollars. 

Bddf  tint  this  wse  soeh  a  reduotioa  of  <2ie  jndgmeiit  of  the  justioe  aa^ 
andar  t|w  statate^  aatitled  the  detodaai  i»  eoats. 
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1856. 


CaOCKlBTT 
V. 

Calvibt. 


November  27, 


should  have  remitted  26  dollars  of  the  yerdict,  and  let  Judgment  be 
rendered  for  the  residue. 
Inhere  parties  appeared,  proceeded  to  trial  before  a  jury  and  examined 
a  witness;  and  the  defendant,  to  save  time,  admitted  certain  allega- 
tions of  the  complaint,  not  amounting  to  an  admission  of  the  plain- 
tiff's ri^t  to  recover;  and  judgment  was  rendered  upon  the  Tordict 
of  the  jury — held,  that  judgment  was  not  confessed. 

APPEAL  from  the  St.  Joseph  Circuit  Court. 

Btuart,  J. — Calvert  sued  Crockett  before  a  justice  of 
the  peace  for  injuring  his  horse.  The  complaint  alleges 
that  Crockett  was  the  owner  of  a  team  and  lumber 
wagon,  which  he  knowingly  and  negligently  permitted 
his  servant  to  drive  about  the  streets  and  highways 
with  insufficient  harness,  in  consequence  of  which 
Crocketfs  horses  ran  away  with  the  wagon,  and  in  their 
progress  ran  against  Calverfs  horse  of  the  value  of  100 
dollars,  and  so  injured  him  that  he  died — claiming 
damages  to  the  value  of  the  horse. 

The  cause  was  submitted  to  a  jury.  Verdict  in  favor 
of  Calvert  for  100  dollars,  and  judgment  accordingly. 
After  the  rendition  of  judgment,  and  above  and  before 
the  justice's  official  signature  and  seal,  is  a  remittitur  of 
"  25  dollars  of  the  above  judgment." 

Crockett  appealed  to  the  Circuit  Court.  There  the 
case  was  again  submitted  to  a  jury.  Verdict  and  judg- 
ment for  Calvert  for  80  dollars.  At  the  proper  time  a 
motion  for  a  new  trial  was  interposed  and  overruled. 
Crockett  appeals  to  this  Court,  setting  out  the  evidence. 

We  will  briefly  notice  the  several  points  made  in 
error. 

1.  It  is  urged  that  the  suit  is  brought  against  the 
wrong  party.  It  appears  that  one  Loomis  had  hired 
the  team  and  teamster  for  that  day  on  which  the  acci- 
dent happened.  It  is  said  the  driver  was  the  servant 
of  Loomis  J  and  that  he  and  not  Crockett  was  liable;  and 
40  Engl.  C.  L.  B.  192,  and  85  id.  842  are  cited. 

It  is  sufficient  to  say  that  these  cases  are  not  in  point 
The  principal  question  in  this  case  is  one  of  fact,  unen- 
cumbered  by  any  instractions  of  the  Court,  viz,  whether 
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the  relation  of  master  and  servant  did,  at,  &c.,  exist  be-   Nov.  Term, 

tween  Groekett  and  the  driver  of  the  team.    The  jury  —         

specially  find  that  the  team  and  driver  were  in  the  em-  Ceockbtt 
ploy  of  Crockett  at  the  time  of  the  accident;  and  we  Galtirt. 
think  correctly. 

The  defect  of  the  harness  was  in  the  reins,  which 
gave  way  in  several  places  in  attempting  to  control  the 
horses.  It  is  very  clear  that  when  Loomis  hired  the 
team  to  haul  manure  for  the  day,  it  was  to  be  a  team 
properly  equipped  for  that  purpose.  Surely  it  could  not 
be  the  duty  of  Loomis  to  pay  the  hire  and  provide  for 
their  proper  equipment  besides.  That  duty  devolved 
on  Crockett  the  bailor:  the  motive  power  was  owned, 
famished,  and  controlled  by  Crockett^  the  driver  was  his 
servant  and  not  the  servant  of  Loomis.  In  such  case 
the  bailor  is  the  party  liable  and  not  the  bailee.  Story 
on  Agency,  ss.  452,  458.  In  the  case  of  Laugher  v. 
Foristerj  5  Bam.  and  Cress.  578,  the  owner  of  a  carriage 
hired  a  team  and  driver,  through  whose  careless  driving 
the  horse  of  the  plaintiff  was  injured.  The  Court  of 
King's  Bench  was  equally  divided  whether  the  owner 
of  the  carriage  or  the  bailor  of  the  horses  and  driver 
was  liable.  But  the  liability  of  the  latter  is  now  well 
settled.  6  M.  and  W.  499  et  infra.  Crockett^  the  owner 
of  both  team  and  wagon  controlled  by  his  servant,  is, 
therefore,  clearly  the  party  liable. 

2.  The  second  point  made  here  is  that  the  jury  were 
required  in  the  Circuit  Court  to  find  a  special  verdict, 
which  they  failed  to  do.  It  is  a  sufficient  answer  to  say 
that  no  such  requirement  appears  in  the  record.  Nor 
was  this  objection  made  in  the  Court  below.  Besides 
the  verdict  is  special  as  to  the  relation  of  master  and 
servant.  As  the  record  stands,  we  must,  if  we  pre- 
sume at  all,  presume  that  the  Court  directed  the  jury  to 
find  a  special  verdict  on  that  point  alone.  2  R.  S.  p. 
114,  8.  886. 

3.  The  third  objection  urged,  relates  to  the  costs.  It 
is  insisted  that  the  judgment  before  the  justice  being 
reduced,* the  appellant,  Crockett y  was  entitled  to  costs. 

Vol.  Vm.— 9 
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Nor.  Term,   Such  ia  the  statute,  2  R.  S.  p.  464,  s.  70,  if  it  be  admit- 
^°^^* ted,  ae  aesumed,  that  the  judgment  was  reduced  5  dol- 

^^■*^*""  lars.  Was  it  so  reduced?  is  the  question. 
Calvbet.  The  judgment  was  in  tenns  for  100  dollars.  Before 
it  was  signed,  but  after  it  was  entered  by  the  justice  the 
plaintiff  remitted  26  dollars.  The  recovery  in  the  Cir- 
cuit Court  was  80  dollars.  Was  this  reducing  the  judg- 
ment, rendered  in  the  Court  below,  5  dollars.  We  think 
it  was,  taking  as  our  guide  the  plain  language  of  the 
statute.  The  statute  reads:  ^^If  either  party  against 
whom  judgment  has  been  rendered,  appeal  and  reduce 
the  judgment  against  him  6  dollars  or  more,  he  shaU 
recover  costs,  Ac."  2  B.  S.  p.  464,  s.  70.  Here  the 
judgment  was  rendered  for  100  dollars;  for  the  remit- 
titur is  ^^of  the  above  judgment."  To  have  brought 
himself  within  the  statute,  Calvert  should  have  r^tnitted 
25  dollars  of  the  verdict,  and  let  judgment  be  rendered 
for  the  residue.  (1) 

If  this  construction  be  thought  strict,  it  should  be  re- 
membered that  the  point  is  pressed  upon  the  Court; 
and  in  deciding  it  we  are  not  deducing  the  best  rule 
from  conflicting  adjudications;  nor  are  we  bound  to 
show  that  statutory  provisions  are,  in  each  instance,  the 
very  best  that  could  be  devised.  We  are  simply  giving 
construction  to  a  statute,  wjcording  to  the  rules  which 
the  statute  itself  prescribes.  Among  the  rules  of  con- 
struction it  is  provided  that  technical  words  and  phrases 
shall  be  understood  according  to  their  technical  import. 
Here  a  judgment  rendered  means  a  judgment  ren- 
dered. It  is  technical  language.  A  phraseology  so 
well  settled,  and  so  clearly  defining  judicial  action,  we 
are  not  at  liberty  to  modify  or  evade.  Courts  have 
enough  of  conflicting  and  obscure  enactments  to  deal 
with,  without  seeking  to  explain  away  teehnicaUy  ac- 
curate terms.  When  happily  precise  language  is  used, 
it  is  the  manifest  duty  of  the  courts  to  let  it  expound 
itself— giving  to  the  party  whose  good  fortune  or  supe- 
rior vigilance  has  entitled  him  to  it,  the  full  benefit  of 
dts  accuracy.    In  the  case  at  bar  it  ia  but  aoonteatof 
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vigilance.    It  would  be  difficult  to  show  the  good  sense   ^^Jq'I™' 

or  impartial  justice  of  bending  the  statute  to  serve  the  1— 

party  who  may  have  slumbered  over  or  mistaken  hie  ^*^""' 
rights.  The  language  of  the  act  is  in  such  cases  the  Caltibt. 
best  exponent  of  the  legislative  will.  When  a  statute 
is  loosely  or  obscurely  expressed,  it  is  a  great  misfortune ; 
for  then,  legislation  is  transferred  to  the  bench,  and  the 
officer  whose  sole  duty  it  should  be  to  expound  the  law 
is  under  the  strongest  temptation  to  make  the  law. 
Conflicting  provisions,  as  in  Spencer  v.  The  State^  5  Ind. 
R.  41 ;  obscurity  of  language,  as  in  Murphy  v.  Barlow j  5 
Ind.  IL  230 ;  or  a  controlling  public  policy,  as  in  M^In- 
tire  V.  The  State,  5  Blackf.  884,  constrain  the  Courts  to 
a  species  of  legislation,  whatever  line  of  decision  may 
be  adopted.  Here  there  is  no  conflicting  statute,  no  ob- 
scurity of  language,  no  controlling  public  policy.  The 
will  of  the  legislature  is  clearly  expressed.  It  is  not 
ours  to  mould  it  into  what  we  might  deem  a  wiser  pro- 
vision; but  to  declare  and  apply  it  as  it  is.  The  case  is 
trivial  in  itself;  but  it  is  in  such  cases  that  principles 
can  be  more  fully  investigated  and  safely  settled. 

It  is  urged  by  the  appellee  that  Crockett  having  ad- 
mitted certain  facts  before  the  justice,  the  judgment 
was  by  confession,  and  he  had  no  right  to  appeal  under 
the  statute.  2  R.  S.  p.  461.  If  such  were  the  &ct,  the 
objection,  not  being  made  in  the  Circuit  Court,  would 
come  too  late  in  this  Court.  Calvert  should  have  moved 
in  the  Circuit  Court  to  dismiss  the  appeal  for  that  cause. 

Bat  this  was  not  a  confessed  judgment.  The  parties 
appeared  and  proceeded  to  trial  before  a  jury  and  ex- 
amined a  witness.  It  is  then  stated  that  to  save  time, 
the  defendant  admitted  that  the  horses  ran*away  with 
the  wagon,  and  against  the  plaintiflf's  horse,  causing  his 
death  as  charged  in  the  complaint.  This  was  no  con- 
fession of  judgment.  The  admission  of  these  facts  did 
not  admit  the  plaintiff's  right  to  recover.  The  question 
of  negligence,  and  the  relation  of  master  and  servant, 
ad  between  the  defendant  and  the  driver  was  yet  to  be 
determined  by  the  jury.    Accordingly  the  judgment 
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T. 


Nov.  Term,   was  not  entered  by  confession  before  the  jnstice,  as  pre- 
^^^'      scribed  by  the  statute,  2  R.  S.  461,  but  upon  the  verdict 
of  the  jury. 

Per  Guriam. — ^The  judgment  on  the  verdict  in  the 
the  Circuit  Court  is  affirmed;  but  as  to  the  costs,  re- 
versed; and  the  Circuit  Court  is  directed  to  render  a 
judgment  for  costs  for  the  defendant 
A.  O.  Deavitty  for  the  appellant. 
J.  A.  Liston  and  J.  W,  Ghrdon^  for  the  appellee. 


(1)  GouDBel  for  the  appellant  cited  on  this  point,  Laemhtfi  ▼.  BlaekmaHf 
1  Blackf.  69;  Ooldem  ▼.  MilUr,  uL  296;  PhUUpa  ▼.  Niehoku,  S  id,  188,  and 
note. 


Anderson  v.  Buchanan  and  Others, 

Treflpass  quare  ekamtm  fregiL  Pleas  setting  up  that  the  defendant  pur- 
chased of  the  plaintiff's  anceator  the  land  a<yoining  that  on  which  the 
alleged  trespass  was  committed;  and  that  there  was  no  so  conTenieni 

'  way  to  said  ground  purchased  as  across  the  remaining  land  of  the 
plaintiff,  and  hence  the  defendant  crossed  said  land,  as  well  he  might, 
ftc^whieh  was  the  trespass,  &o.    Demurrers  sustained. 

HeU  that  the  pleas  were  bad  because  they  set  up  a  conTenienee,  simply, 
and  not  a  necessity,  and  that  the  demurrers  were  properly  sustained. 

Hddy  also,  that  a  right  of  way  may  arise  from  necessity. 

Where  in  an  action  of  trespass  the  question  is  whether  the  Ucut  m  qno 
is  a  highway  or  not,  the  title  to  real  estate  is  regarded  as  in  issue  so 
far  as  to  carry  fUU  costs  to  the  plaintiff,  under  the  statute,  on  a  reco- 
T ery  of  any  amount 


Jfavm%ber  2T. 


ERROR  to  the  Switzerland  Circuit  Court 
Perkins,  J. — Trespass  quare  clausum  fregit.  Issues  of 
fact  were  tried  by  a  jury,  and  found  for  the  plaintiffs, 
with  one  cent  damages.  The  Court  gave  the  plaintiffs 
full  costs.  One  of  these  issues  was  made  upon  the  ques- 
tion of  a  legally  established  highway. 
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Two  pleas  were  demurred  to,  and  the  demurrers  bus-   Nov.  Term, 
tained.    Those  pleas  set  up  that  the  defendant  purchased 
of  the  ancestor  of  the  plaintiffi  a  tract  of  ground  ad-    ^^^^^^ 
joining  that  on  which  the  alleged  trespass  was  commit-    Bucbaham. 
ted;  that  there  was  no  so  "convenient  way"  to  said 
ground  purchased  as  across  the  remaining  land  of  the 
plaintiffs,  and  hence,  the  defendant  crossed  said  land,  as    * 
well  he  might,  &c. — ^which  was  the  trespass,  &c. 

The  pleas  meant  to  set  up  in  defense,  and  rely  upon,  a 
right  of  way  of  necessity.  Such  a  right  may  arise  from 
necessity.  "  Thus,  if  a  man  sells  land  to  another  which 
is  wholly  surrounded  by  his  own  land,  in  this  case  the 
pnrchaser  is  entitled  to  a  right  of  way  over  the  other's 
ground  to  arrive  at  his  own  land."  But  necessity,  not 
convenience,  is  the  foundation  of  the  right.  8  Kent, 
pp.  420, 424. 

The  pleas  in  this  case  demurred  to  were  bad,  because 
they  set  up  a  convenience  simply,  and  not  a  necessity. 
The  demurrers  were  rightly  sustained. 

The  remaining  question  is  that  of  costs. 

Section  398,  2  R.  S.  p.  127,  similar  to  the  provision 
of  1843,  enacts  that,  ^*  In  all  actions  for  damages  solely, 
not  arising  out  of  contract,  if  the  plaintiff  do  not  reco- 
ver 5  dollars  damages,  he  shall  recover  no  more  costs 
than  damages,  except  in  actions  for  injuries  to  charac- 
ter and  false  imprisonment,  and  where  the  title  to  real 
estate  comes  in  question." 

In  this  case  the  question  fairly  arose  upon  the  trial 
under  the  issues  of  fact,  whether  a  highway  had  not 
been  theretofore  legally  established  in  the  place  where 
the  alleged  trespass  was  committed;  and  the  inquiry 
now  is,  was  that  a  question  upon  the  title  to  real  estate 
within  the  meaning  of  the  statute  ?  There  are  different 
titles  to  real  estate  recognized  in  legal  parlance  and  pro- 
ceedings, viz.,  fee-simple  titles,  legal,  possessory,  equit- 
able titles.  Actions  of  ejectment  are  to  try  legal  pos- 
sessory titles,  and  we  say  the  title  in  such  cases  is  in 
issue. 

We  think  where  the  question  of  highway  or  not 
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Not.  Term,    arises,  the  title,  that  is,  the  right  of  possession,  of  user, 
-_J^r?L_  may  be  fairly  said  to  be  in  issue. 
Smith  ipj^^  judgment  for  the  plaintiffi  for  full  costs  was 

Oronkhite.    right. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

J.  SuUivan^  for  the  plaintiff! 

J.  G.  Marshall^  for  the  defendants. 
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Smith  v.  Cbokkhitb. 


Tkttndayy 
November  27, 


APPEAL  from  the  Warren  Court  of  Common  Pleas. 

Per  Curiam,, — A  supervisor,  by  failing  to  take  the  oath 
in  the  time  prescribed  by  law,  does  not  vacate  his  office. 
K  no  steps  are  taken  to  declare  and  fill  the  vacancy,  and 
the  officer  subsequently  qualify,  he  holds  the  office.  The 
State  V.  Porter,  7  Ind.  R.  204.— ?%€  Stale  v.  FindUy,  10 
Ohio,  51. 

The  circumstances  might  be  such,  in  a  given  case,  as 
to  justify  the  Circuit  or  Common  Pleas  Court  in  permit- 
ting a  replication  to  be  filed  after  the  jury  were  sworn, 
but  before  the  trial  of  a  cause. 

Where,  in  an  action  of  trespass,  the  question  is  whe- 
ther the  hcus  in  quo  is  a  highway  or  not,  the  title  to 
real  estate  is  regarded  as  in  issue  so  far  as  to  carry  full 
costs  to  the  plaintiff,  on  a  recovery  of  any  amount. 
Anderson  v.  Buchanan,  at  this  term. 

We  see  no  error  in  the  case.  The  evidence  is  not  of 
record;  and  no  question  is  made  by  counsel  as  to  any 
ouster  of  jurisdiction. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  A.  Chandler,  for  the  appellant. 

B.  F.  Ghregortfy  for  the  appellee. 
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Not.  Term, 

CaRVBB  V.  FlNNIMOKB.  ^^^'    , 

CAmTXft 

▼. 
Snii  apon  %  promissory  nets  by  ths  ssmgaoe  Agaiost  Uie  maker.    An  *    FnuaMftii 

nrer  that  the  note  was  giTen  for  the  consideration  of  a  piece  of  land 
parohased  upon  the  terms  stated  in  a  title-bond  giyen  at  the  time^ 
Tis.:  that  there  shoald  be  paid  for  the  land  2,000  dollars,  for  which 
promissory  notes  were  exeoated;  and  that  the  parehaser  shoald  have 
a  deed,  &c^  "opon  payment  of  the  pttrohaso^money."  Further  answer, 
tliat  a  deed  had  not  been  tendered,  ko.;  and,  also,  that  the  land,  at  the 
time  of  the  execution  of  the  bond,  was  in  the  adyerse  possession  of  a 
third  person.  The  note  sued  upon  was  for  1,000  dollars,  due  on  the 
86th  of  Deeemher,  1866.  The  record  Is  silent  as  to  the  other  note.  De- 
murer to  the  answer  snstained,  and  Judgment  against  the  defendant. 

HtH  that  the  paragraph  setting  up  want  of  title  in  the  obligor  at  the 
time  of  the  execution  of  the  bond,  is  no  bar  to  the  suit;  that  it  would 
be  enough  that  the  obligor  procured  the  title  by  the  time  he  agreed  to 
eouTey  it;  and  that  the  answer  shoald  ha^e  shown  that  he  could  not 
do  that. 

Hdd,  also,  that  the  execution  of  the  deed  and  the  payment  of  the  last 
note  for  the  parchase-money  were  dependent^  concurrent  acts,  and 
that,  to  entitle  the  holder  to  sue  at  law  upon  the  note  he  would  be 
bound  not  only  to  tender  a  deed  before  commencing  snit^  but  to  tender 
it  on  the  day  the  note  fell  due;  bat, 

BMf  also,  that  the  record  in  this  case  does  not  show  that  the  note  sued 
upon  was  giyen  for  the  last  installment  of  the  purchase-money;  and 
the  defendant  below  being  at  fault  for  this  defect,  the  judgment  against 
htm  was  right. 

StU  also^  that  where  notes  are  giren  for  the  purchase-money  of  real  es- 
tate, payable  before  the  conToyance  is  to  be  made,  they  are  obliga- 
Uons  independent  of  the  execution  of  the  deed  up  to  the  time  the  deed 
is  to  be  made;  but  if  uncollected  at  that  time,  they  are  treated  as  de- 
pendent. 

APPEAL  from  the  Madison  Oireuit  Oonrt.  ' Tkwniay, 

PsBKiNSy  J, — Suit  upon  a  promissory  note  by  the  as-  '^<»«»*^  27. 
signee  against  the  maker.  The  maker  answered  that 
the  note  was  given  for  the  consideration  of  a  piece  of 
land  purchased  by  him  upon  the  terms  stated  in  a  title- 
bond  executed  at  the  time,  viz. :  that  there  should  be 
paid  for  the  land  2,000  dollars,  for  which  promissory 
notes  were  executed ;  and  that  he  should  have  a  good 
and  sufficient  deed,  &c.,  <^upon  payment  of  the  pur- 
chase-money/' He  further  answered,  that  a  deed  had 
not  been  tendered,  Ac,  and  also  that  the  land,  at  the 
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Not.  Tem,  •time  of  the  ezecation  of  the  bond,  was  in  the  adverse 
,    18Sg-      possession  of  a  third  person. 

Carvrr         ipjj^  bond  and  the  note  sued  on  bear  date  March  12th, 
PR!CNnroKB.  1855.    The  note  is  for  1,000  dollars,  due  on  the  25th  of 
December^  1855.    The  record  is  silent  as  to  the  other 
note. 

The  answer  was  demurred  to,  the  demurrer  sustained, 
and  the  defendant  failing  to  answer  further,  judgment 
was  rendered  against  him  for  the  amount  of  the  note. 

The  paragraph  setting  up  adverse  possession, — in 
other  words,  want  of  title  at  the  time  of  the  execution 
of  the  bond, — ^is  no  bar  to  the  suit.  It  would  be  enough 
that  the  obligor  procured  the  title  by  the  time  he  him- 
self agreed  to  convey  it.  The  answer  should  have  gone 
further  and  shown  that  he  could  not  do  that.  Wright  v. 
Blachley^  8  Ind.  R.  101. — Sweeney  v.  SampsoUy  5  Ind.  K. 
465  (1). 

Counsel  put  the  case,  in  argument,  mainly  upon  the 
construction  to  be  given  to  the  bond;  whether  it  makes 
the  payment  of  the  purchase-money  and  the  execxition 
of  the  deed  independent  or  dependent  and  concurrent 
acts. 

In  Carpenter  v.  Lockharty  1  Ind.  R.  484,  the  contract 
was  to  make  a  deed  so  soon  as  the  purchase-money 
should  be  fiiUy  paid ;  and  it  was  held  there  that  the 
deed  and  payment  must  be  concurrent  acts,  to  be  per- 
formed on  the  day  the  last  installment  of  the  purchase- 
money  fell  due— that  being  fixed  by  the  day  of  payment 
of  the  note  for  said  installment. 

In  Mix  V.  EUsworthy  the  contract  was  to  make  a  deed 
on  payment  of  the  notes  given  for  the  purchase-money; 
and  it  was  held  that  by  that  contract  the  deed  was  to  be 
executed  concurrently  with  the  payment  of  the  last  note. 
5  Ind.  R.  617. 

By  the  contract  in  this  case,  then,  the  making  of  the 
deed  and  the  payment  of  the  last  note  for  the  purchase 
money  were  made  dependent,  concurrent  acts.  And  to 
entitle  the  holder  to  sue  at  law,  on  the  last  note  he 
would  be  bound,  not  only  to  tender  a  deed  before  com- 
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mencing  suit,  but  to  tender  it  on  the  day  upon  which   Nor.  Tem, 
the  last  note  fell  due,  that  being  the  time  fixed  by  the  _i?z5l_ 
contract  for  performance;  because,  at  law,  if  either     ^^^^^^ 
party  fails  to  offer  to  comply  upon  the  day  fixed  in  cases   Vnuaonm, 
of  contracts  like  the  present,  he  is  in  fault,  and  cannot 
afterwards  enforce  the  contract  except  in  equity,  where 
time  is  not  always  regarded  as  of  the  essence  of  the  con- 
tract   McCuUoeh  V.  Dawson^  1  Ind.  R.  418. — Crorham 
v.  BeeveSy  id.  421.    Were  the  present  suit,  then,  upon 
the  last  note  to  become  due  for  the  purchase-money,  suit 
could  not  be  maintained  upon  it  at  law  by  the  payee 
without  showing  a  tender  of  a  deed  on  the  day  said 
note  fell  due ;  and  as  the  note  is  not  payable  at  a  chart- 
ered bank — is  not  governed  by  the  law-merchant^— the. 
same  defense  would  avail  against  the  assignee  as  against 
payee. 

But  the  question  now  arises,  is  the  note  sued  on  for 
the  last  installment  of  the  purchase-money?  If  it  is,  as 
we  have  seen,  it  could  not  be  sued  on  at  law,  unless  a 
deed  was  tendered  on  the  day  the  note  fell  due.  But  if 
it  is  not  for  the  last  installment,  then,  its  payment  was 
independent  of  the  execution  of  the  deed,- and  the  judg- 
ment below  is  right. 

Where  notes  are  given  for  the  purchase-money  of  real 
estate,  payable  before  the  conveyance  is  to  be  made, 
they  are  obligations  independent  of  the  execution  of 
the  deed  up  to  the  time  the  deed  is  to  be  made.  After 
that,  if  uncollected,  they  are  treated  as  dependent. 
Wright  v.  Blachley^  supra. — Coe  v.  Smithy  1  Ind.  R.  on 
page  271.  Whether  the  note  sued  on,  in  this  case,  is 
for  the  last  installment  of  purchase-money,  the  record 
does  not  show ;  and  the  inquiry  presents  itself,  whose 
fault  is  it  that  it  does  not — whose  duty  was  it  to  disclose 
the&ct? 

The  note  is,  prima  faxncj  a  sufficient  cause  of  action. 
It  is  for  the  defendant  to  overthrow  the  prima  facie  case 
against  him.  He  attempts  to  do  that  by  showing  that 
the  note  in  question  was  given  dependent  upon  the  exe- 
cution of  a  deed,  &c.;   and  he  succeeds  in  showing 
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Noiv.  Term,  that  it  was  given  for  one-half  of  the  purchase-money  of 
iwo.  ^  piece  of  land,  and  that  a  deed  was  to  be  made  when 
the  whole  of  the  purchase-money  was  paid,  and  fails  to 
show  that  he  has  paid  the  other  half,  or  that  it  has  be- 
come due  and  payable.  He  does  not  show,  therefore, 
that  the  payment  of  this  note  was  originally,  or  has 
since  become,  dependent  on  the  execution  of  a  deed. 
His  defense  is  not  established. 

No  error  is  assigned  touching  the  mode  of  assessing 
the  damages. 

It  should  be  observed  that  no  question  arises  in  this 
case  upon  the  pleadings  and  practice,  under  our  present 
statute,  in  a  suit  on  a  note  or  contract  where  the  party 
might  wish  to  avail  himself  of  the  principles  of  equity. 
Whether  the  excuse  for  not  performing  or  offering  to 
perform  on  the  day  should  appear  in  the  complaint,  or 
may  be  set  up  in  a  replication,  is  a  point  not  here  in- 
volved. 

Per  Curiam, — The  judgment  is  affirmed  with  8  per 
cent,  damages,  and  costs. 

W.  March  and  J.  DaviSy  for  the  appellant. 

D.  S,  Gooding  and  R.  Lake^  for  the  appellee. 


(1)  It  was  contended  in  argument  that  this  paragraph  was  a  good  bar 
because  it  averred  adverse  possession  in  one  G.  at  the  time  of  the  a9X% 
wherefore  the  sale  was  void.  In  support  of  this  point,  Martin  t.  Pace,  tt 
Blackf.  99;  Oalbreaih  t.  Doe  ez  dan,  Zook,  8  Blaokf.  866;  and  ffearick  y. 
Doe  ex  dem,  Dunn,  4  Ind.  R.  164,  were  cited. 


The  Statb  v*  Lookstand. 


Thunday, 
November  27, 


APPEAL  from  the  Tippecanoe  Court  of  Common 
Pleas. 

Per  Oariam. — ^Prosecution  for  nuisance  for  keeping  a 
house  in  which  spirituous  liquors  were  sold  by  retail 
without  license,  in  violation  of  the  act  of  1858.    Acts  of 


▼. 
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1868,  p.  87.    On  motion  of  the  defendant,  the  informa-   ^ITx'j"' 
tion  was  quashed,  for  ^  want  of  a  sofBx^ient  affidavit  to  - 
sappoit  it.    This  was  right.    The  affidavit  does  not 
state  that  the  liquor  was  sold  in  or  about  any  house  or 
place,  or  even  in  the  county  of  Tippecanoe.    See  The 
Stale  V.  Lodcstandj  4  Ind.  B.  572. 

The  judgment  is  affirmed. 

L.  BeSlyj  for  the  State. 


4S6    919 


TurnUR  v.  Roobbs  and  Another. 

A  notarial  protest  of  a  promissory  note  is  admissible  eridenoe  under 
ih»  statute  to  show  that  due  diligence  has  been  used  to  fix  the  tadorser. 

But  where  a  biU  was  drawn,  indorsed  and  payable  in  OhiOy  and  the  pnn 
test  states  that  the  notice  was  sent  by  mail,  addressed  to  the  indorser 
at  New  Albany,  IndumOt  there  must  be  proof  that  the  indorser  resided 
there. 

APPEAL  from  the  Floyd  Circuit  Court.  Thur^da^, 

Novtmbtr  27 

GhoiONS,  J. — Sogers  and  Sherlock  brought  tiiis  action 
against  Turner ^  as  indorser  of  three  promissoiy  notes, 
executed  and  payable  in  OhiOy  and  protested  at  maturity 
for  non-payment.  A  statute  of  Ohio  is  set  out  in  the 
complaint,  making  promissory  notes  negotiable,  and 
giving  the  indorsee  a  right  of  action  against  the  indor- 
ser, upon  demand  of  payment  at  maturity,  and  notice 
of  dishonor. 

The  defendant  answered  by  a  general  traverse. 

Trial  by  the  Court.  Finding  for  the  plaintiflb  for 
the  amount  of  the  notes.  If ew  trial  refused,  and  judg- 
ment. 

The  plaintiffi'  evidence  consisted  of  the  notes  with 
their  indoiBcments ;  a  protest  of  each  for  non-payment 
at  maturity;  and  the  law  of  Ohio  set  out  in  the  com- 
plaint.   Thifi  was  all  the  evidence. 
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Wot.  Tenn,       The  Only  question  is  whether  the  protests  are  suffi- 

:: —  cient  evidence  of  diligence  to  charge  the  indorser.   They 

*"■*  state  the  presentment  and  non-payment,  and  proceed: 
Boons.  "Whereupon  I  then  protested  the  same  for  non-pay- 
ment, and  notified  Henry  Tamer  and  John  H.  WoodfiUy 
(a  subsequent  indorser,)  by  letter  to  each,  at  New  Albany^ 
Indiana^  per  mail,  without  delay,  the  same  day." 

We  are  to  look  to  the  law  of  Ohio  for  the  facts  which 
will  charge  an  indorser,  and  to  the  law  of  Indiana  for 
the  evidence  to  prove  them. 

The  statute  of  Ohio  provides  that  a  demand  of  pay- 
ment from  the  maker,  on  the  third  day  of  grace,  and 
notice  of  non-payment  to  the  indorser,  within  a  reason- 
able time  thereafter,  shall  be  adjudged  due  diligence. 

A  statute  of  this  State  is  as  follows :  "  Certificates  or 
instruments,  either  printed  or  written,  purporting  to  be 
the  official  act  of  a  notary  public  of  this  State,  or  of 
any  other  State  or  territory  of  the  United  States^  and 
purporting  to  be  under  the  seal  and  signature  of  such 
notary  public,  shall  be  received  as  presumptive  evidence 
of  the  official  character  of  such  instrument,  and  of  the 
facts  therein  set  forth."  2  R.  S.  p.  91,  s.  281.  Another 
statute, — ^that  which  authorizes  the  appointment  of 
notaries  public  and  prescribes  their  duties, — ogives  the 
notary  power  to  do  all  acts  which  by  common  law  and 
the  custom  of  merchants  he  is  authorized  to  do ;  to  cer- 
tify acknowledgments  of  deeds;  to  administer  oaths; 
take  depositions,  &c.;  and  provides  that  "the  official 
certificate  of  a  totary  public,  attested  by  his  seal,  shall 
be  presumptive  evidence  of  the  facts  therein  stated,  in 
cases  where  he  is  authorized  by  law  to  certify  such 
facts."  1.  R.  S.  pp.  377, 878,  ss.  5, 6.  The  act  regulating 
fees  of  officers,  gives  to  a  notary  public,  for  each  protest 
50  cents,  and  for  each  notice  thereof,  25  cents.  1  R.  S. 
290. 

In  Fisher  v.  The  State  Bankj  7  Blackf.  610,  a  con- 
struction was  put  upon  two  statutes,  one  of  1838,  (R. 
S.  p.  274,)  which  was  the  saihe  as  that  of  1852  just 
quoted,   (1)  and  one  of  1842,  (Acts  p.  79,)  fixing  the 


OF  THE  STATE  OP  INDIANA,  141 

notary's  fees  for  protest  and  notice  thereof.    It  was  held   ^**^|j JjT"' 

that  under  these  statutes  a  notary  was  authorized  to  de- '. — 

mand  payment  of  a  note  and  to  give  notice  of  its  dis-      ^*»"» 
honor;  and  that  the  acts  being  authorized,  the  protest     Rookm. 
stating  them  to  have  been  done  was  admissible  to  prove 
their  performance. 

The  Ohio  statute  put  promissory  notes  on  the  footing 
of  inland  bills.  In  Dumont  v.  PopCy  7  Blackf.  867,  it 
was  doubted  whether  the  protest  of  an  inland  bill  was 
evidence  for  any  purpose ;  (2)  and  independent  of  the 
case  of  SharMin  v.  Cooper y  8  Blackf.  41,*  we  think  it 
would  be  very  diflBicult  to  find  authority  giving"  to  the 
protest  of  an  inland  bill  or  note  made  out  of  this  State, 
any  force  whatever  here.  (3)  Nevertheless,  we  are  in- 
clined to  follow  that  case,  and  to  hold  that  so  far  as 
presentment,  demand  of  payment,  and  the  transmitting 
of  notice  are  concerned,  the  protest  is  evidence.  The 
universal  practice  of  doing  so,  which  the  commercial 
community  has  adopted,  and  which  is  well  known  to 
the  profession,  indicates  the  propriety  of  this  course; 
and  as  a  contrary  rule  would  require  us  to  overrule 
a  decision  of  this  Court,  we  are  disposed,  instead  of  do- 
ing so,  to  follow  it. 

But  we  think  the  plaintiff  did  not  entitle  himself  to  a 
verdict  by  the  evidence  offered.  He  gave  no  evidence 
that  the  defendant  resided  at  New  Albany^  or  any  where 
else.  The  notary's  statement  in  the  protest  that  he 
notified  the  indorsers,  is  qualified  by  specifying  the 
manner  in  which  it  was  done — that  i^,  by  addressing 
the  notices  to  them  at  New  Albany.  The  bill  was  drawn, 
indorsed,  and  payable,  in  Ohio.  There  is  no  presump* 
tion  that  they  resided  at  New  Albany.  That  the  de- 
fendant was  served  with  process  five  years  afterwards, 
in  Floyd  county,  is  the  evidence,  if  any,  to  show  that 
the  notice  was  properly  directed.  Without  an  entire 
departure  from  the  rale  that  the  plaintiff  must  prove 
his  case,  we  cannot  hold  this  sufficient. 

Per  Curiam.— The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
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Not.  Term,        W.  T.  Otto  and  J.  S.  Davis,  for  the  appellant.  (4) 


18&6. 


JS.  Orawfordj  for  the  appellees.  (5) 


(1)  The  statutes  of  1888,  R.  S.  p.  274;  of  1848,  R.  8.  p.  727;  and  of 
1852,  R.  S.  vol.  2.  p.  91,  are  precisely  alike. 

(2)  Ihtmoni  y.  Pope,  was  an  action  of  debt,  brought  upon  an  order  in 
writing,  bearing  date  the  17th  day  of  September^  1842.  A  notarial  pro- 
test WM  in  evidence,  setting  forth  that  the  reason  giyen  by  the  drawees 
for  non-acceptance  was  that  they  had  no  effects  of  the  drawer  in  their 
hands.  Judge  Bladrford  remarks,  "The  plaintiffs  say  no  presentment 
is  necessary,  the  drawees  having  no  effects  of  the  drawer;  but  the  want 
of  effects  was  not  proven.  The  statement  on  the  subject  in  the  protest 
is  no  evidence  oi  it  Indeed,  it  is  doubtful  whether  the  protest  of  mai 
inland  bill  is  evidence  here  for  any  purpose." 

(8)  One  of  the  errors  assigned  in  Shanktin  v.  Cooper^  was  that  "  an 
instrument  of  writing  purporting  to  be  a  protest  and  certificate  of  a 
notary  public  of  New  Yorky  with  the  note  described  in  the  declaration 
annexed  thereto^"  was  improperly  admitted  in  evidence.  After  setting 
forth  the  instrument,  Judge  Blackford  said:  "We  think  this  evidence 
was  correctly  admitted.  It  was  incumbent  on  the  plaintiff  to  show  the 
diligence  he  had  used  for  the  purpose  of  rendering  the  defendant  liable ; 
and  to  show  that,  he  introduced  the  instrument  in  question.  He  did  not 
prove  the  execution  of  the  instrument,  ner  was  it  necessary  for  him  to 
do  so.  There  is  a  statute  making  such  instruments  admissible  evidence 
of  their  official  character,  and  of  the  truth  of  the  facts  set  forth  in  them. 
R.  8. 1888,  p.  274.  The  instrument  was  rightly  received  therefore,  to 
prove  the  steps  which'  had  been  taken  to  fix  the  indorser.  Whether 
those  steps  were  sufiicient  for  the  purpose  is  a  different  question." 

(4)  C!ounsel  for  the  appellant  cited  the  following  authorities  not  re- 
ferred to  in  the  opinion  of  the  Court: 

A  protest  of  an  inland  bill  or  promissory  note,  is  not  necessary, 
nor  is  it  evidence  of  the  ftMSts  stated  in  it.  The  Union  Bank  v.  llydt^  6 
Wheat.  572;  and  it  is  no  part  of  the  official  duty  of  a  notary  to  give 
notice  to  an  indorser  of  a  promissory  note,  which  has  been  dishonored. 
Burke  v.  McKay^  2  How.  T7.  8.  66. 

The  assignee  of  a  promissory  note,  assignable  under  the  statute,  brings 
suit  against  the  assignor.  The  latter  warrants  two  things.  1.  That  the 
note  is  valid,  and  th«  maker  liable  to  pay  it.  2.  That  the  maker  of  tii^ 
note  is  solvent  and  able  to  pay  it.    HoweU  ▼.  WUum^  2  Blackf.  418. 

"The  notice  of  protest  should  inform  the  party  to  whom  it  is  addressed, 
either  in  express  terms  or  by  necessary  implication,  or,  at  all  events,  by 
reasonable  intendment,  what  the  bill  or  nbte  is,  that  it  has  become  due, 
that  it  has  been  dnly  presented  to  the  drawer  or  maker,  and  Ufat  pay- 
ment has  been  refdsed."    Chitty  on  Bills,  10  Amer.  ed.  469. 

"It  is  indispensable  that  the  notice  should  either  expressly  or  by  just 
and  natural  implication  contain  in  substance,  the  following  requisites : 
1.  A  true  deseripUon  of  the  note,  sO  as  to'  asceitafn  its  identity.  2.  An 
assertion  that  it  has  been  duly  presented  to  die  nuMr  at  its  mAturity^ 
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T. 


aad  diflhonondL    8.  Thai  the  holder  or  other  person  giTing  the  noUoe,    Nor.  TerM, 
looks  to  the  person  to  whom  the  notice  is  giren,  for  Reimbursement  and        1856. 
indemnity."    Story  on  Prom.  Notes,  s.  848^  sad  tlM  snthorities  there 
dted. 

The  tendency  of  resent  decisions,  both  in  Sitgkmd  and  Amtriea,  is  to 
relnx  the  rigorous  interpretation  of  the  rule  which  formerly  proTsiled; 
bat  it  is  still  necessary  that  the  netiee  should  contain  a  description  of 
the  note,  and  a  statement  of  its  dishonor.  If  the  notice  is  in  this  re- 
spect sufficient,  sending  it  to  the  party  whom  it  is  intended  to  charge^  is 
iU  that  is  requisite  to  show  that  the  holder  looks  to  him  for  reimburse- 
neat  and  indemnity.  Bank  of  ike  UniUd  SkaUe  ▼.  Oametd^  2  Pet  648. 
Mmn  T.  JBroiM,  11  Mees.  and  Welsh.  872. 

In  cases  where  the  residenee  of  the  indorser  is  unknown  to  the  notary, 
the  rule  is  well  stated  in  Bti^^ndgt  y.  BurgiB^  8  Gamp.  262:  "Ignore 
ftsee  of  the  indorser*  s  residence  may  excuse  the  want  of  due  notice,  but 
the  party  must  show  that  he  has  used  reasonable  diligence  to  find  it  out'* 
Ftf^  ahMS  18  Johns.  484  HiU  t.  rarr«/2,  8  OreenL  288;  Stuckeri  t. 
AmiK^tm^  8  Whart  116;  Story  on  Prom.  Notes,  s.  816. 

In  Mumtm  t.  Lake^  4  How.  U.  &  262,  a  protest  was  offered  in  evi- 
dence  against  an  indorser  of  a  foreign  bill  of  exchange.  It  was  con* 
eeded  that  the  bill  itself  must  be  exhibited  when  the  demand  of  payment 
is  made  upon  the  drawee.  The  statement  in  the  protest  was,  that  the  no* 
tsry  ^'had  demanded  payment"  The  protest  was  objected  to  because  it 
did  not  state  that  the  bill  was  presented  to  the  acceptor  when  the  de- 
nand  of  payment  was  made.  The  Judges  of  the  Circuit  Court  being  op- 
posed in  opinion  on  the  question,  it  was  certified  to  the  Supreme  Court. 
It  was  insisted  by  counsel,  that  public  officers  are  presumed  to  know  their 
dn^  and  to  do  it,  and  as  a  notary  had  no  right  to  demand  payment,  in 
tht  absence  of  the  security  which  attosted  the  party's  lisl>ility,  or  with- 
out  its  presentment,  he  was  entitled  to  the  presumption  tliat  the  demand 
followed  the  presentment  The  Court  held,  that  the  protest  could  not  be 
read  to  the  jury  as  STidence  of  the  presentment  of  the  bill  for  payment, 
or  of  its  dishonor.  The  Court  tether  said,  in  answer  to  the  position  of 
eonnsel  ab«ve  referred  to,  "!niis  is  substituting  pvesnmption  for  praof^ 
in  TM^ation  of  all  the  rules  of  eridenee." 

But  a  notary,  in  giving  the  notice,  does  net  act  in  an  official  character. 
SUmU  ▼.  Ps&iMr,  7  Bing.  680.— ITortf^  t.  Oma^  4  B.  and  C.  889.— Jfor- 
§m  T.  Vm  Inffen,  2  Johns.  204. 

Barria  ▼.  Bobmaon^  4  How.  U.  S.  886,  was  a  suit  against  the  indorser  of 
a  promissory  note.  The  depositions  of  the  notary  and  other  witnesses 
were  taken  to  prove  due  diligence  in  ascertaining  the  residence  of  the 
indorser  or  his  nearest  postpoffice,  and  the  same  course  was  pursued  in 
Lmbert  etaLr.  OkueUn,  9  id.  662.  In  the  first  case,  two  of  the  Justices, 
McLean  and  McKMeif^  dissented  upon  the  ground  that  the  facts  stated 
did  not  constitute  due  diligence. 

Where  the  facts  are  ascertained  and  undisputed,  what  shall  constitute 
due  diligence  is  a  question  of  law.  The  Bank  rf  Cokmbia  ▼.  Lawrence, 
1  Pet  67a 
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Not.  Tern, 
1856. 

TuBinnt 

T. 

Rooms. 


(6)  The  oomiBel  for  the  appellee  cited  the  following  oeees  not  noticed 
in  the  opinion  of  the  Court: 

If  it  18  proTod  thftt  the  indorser  wm  notified,  it  is  immaterial  where 
it  was  done.  It  was  not  necessary  to  state  any  place  to  which  the  no- 
tices were  sent.  Jenk$  ▼.  DoyUaiown  Bank^  4  Watts  and  Serg.  506.  And 
the  notary  haTing  certified  that  he  had  notified  the  defendant^  by  writ- 
ten notices  directed  to  him  at  New  Albanjfj  is  substantially  certifying 
that  the  defendant  resided  or  reoeiTod  his  letters  there.  Bell  ¥.  Hager^ 
Unm  Bmkj  7  O^U,  216. 

The  question  here  is,  not  what  is  a  sufficient  notice,  but  what  is  suffi- 
cient eyidence  of  notice.  Muaean  t.  Lake^  4  How.  U.  S.  262,  whether  con- 
sistent or  not  with  the  current  of  decisions,  is  not  in  point  But  NieholU 
▼.  Webbf  8  Wheat  826,  (6  Cond.  R.  461),  is  a  direct  authority.  There  the 
protest  for  non-payment  of  a  note,  stated  that  the  notary  **had  duly 
notified  the  indorsers  of  the  non-payment,"  and  the  book  of  the  notary 
contained  the  entry,  opposite  a  copy  of  the  protsst,  "Indorser  duly  no- 
tified in  writing,  19th  Jt^y,  1819,  the  last  day  of  grace  being  AoMfay,  the 
18th;"  and  it  was  held  the  protest  and  entry  in  the  book,  (the  notary 
being  dead),  were  evidence  of  notice  being  given,  and  sufficient  eyidence 
of  due  notice. 

In  Bldredge  y.  CAoom,  Crabby  296,  it  was  held  that  a  statement 
in  a  protest)  that  notice  was  given  to  the  indorser,  was  sufficient  prima 
fa/m  evidence  that  notice  was  given  in  a  due  and  regular  manner.  In 
BeU  V.  Perkmi^  Peck,  261,  a  memorandum  in  the  margin  of  the  no- 
tary's book,  opposite  to  the  entry  of  the  protest  of  a  note,  in  these  wordsi 
"Indorsers  duly  notified  in  writing,"  was  held  good  evidence  to  go  to  the 
Jury  of  notice  to  the  indorser,  the  notary  being  dead.  So  in  Steward  v. 
AUiaon^  6  8.  and  R.  824;  Orowlejf  v.  Barry^  4  Gill,  194;  Walker  v.  Bamk 
of  AuffUiiOf  8  kelly,  486;  Dobeon  v.  Laoal^  4  McCord,  67;  recitals  in  the 
pretest,  in  general  words,  that  notice  had«  been  given  to  the  indorsers, 
was  holden  sufficient  evidence  of  legal  notice. 

In  BaU  V.  Bank  qf  Alabama,  4  Ala.  690,  the  cashier  testified  that  «in 
due  course  of  mail  he  received  a  package  containing  a  hundred  or  more 
protests;  that  he  had  no  distinct  recollection  of  the  one  in  question,  but  did 
not  doubt  that  it  was  regularly  received;  and  that  notices  were  enclosed, 
addressed,  and  mailed,  on  the  same  day,  to  the  indorsers,  as  was  his  con- 
stant practice;"  and  it  was  held  sufficient  evidence  that  notice  was  duly 
sent  to  the  defendant 
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Not.  Term, 

1856. 


Cabvbr  v.  Chute,  — 

Garvbk 

T. 

Seetion  2  of  the  swunp  land  Mi  of  1868)  does  not  eathoriie  tales  by  pri-       Ghvtk. 

T»te  entry  before  tbe  lands  have  been  offered  at  pnblio  sale. 
Thifl  teetion  was  designed  to  settle  the  oonstmotion  of  sections  6  and  6 

of  the  statute  of  1862  regulating  the  sale  of  swamp  lands,  relatiTO  to 

the  number  of  aoree  to  be  included  in  subdiyisions  sold  at  priTate 

sale. 

APPEAL  from  the  StevJben  Circuit  Court  Tkunday, 

GooKiNS,  J,— This  action  was  brought  by  ChtOe  against  ^''^^^  2^. 
Carver.  The  complaint  states  that  the  defendant  was 
treasurer  of  Steuben  county;  that  on  the  25th  day  of 
Jvlyy  1858,  the  plaintiff  applied  in  writing  to  the  auditor 
of  said  county  to  enter  a  forty  acre  tract  of  swamp  land 
belonging  to  the  State, — ^being  a  legal  subdivision,  Ac, 
atl  dollar  and  25  cents  per  acre, — ^which  application 
was  made  before  the  commencement  of  the  public  sales 
of  swamp  lands  in  said  county ;  that  the  auditor  refused 
to  permit  him  to  enter  the  land ;  that  the  auditor  and 
treasurer,  having  notice  of  the  premises,  afterwards  sold 
eaid  land  at  auction,  at  a  public  sale  of  swamp  lands, 
and  that,  to  purchase  the  same,  the  plaintiff  was  com- 
pelled to  bid  7  dollars  per  acre  therefor,  making  280 
dollars,  which  sum  he  paid  under  a  protest  against  the 
proceedings,  at  the  same  time  claiming  that  he  had  a 
right  to  enter  the  land  at  50  dollars. 

The  defendant  demurred  to  the  complaint,  assigning, 
among  other  causes,  that  it  did  not  contun  fEicts  suffi- 
dent  to  constitute  a  cause  of  action. 

The  Circuit  Court  held  the  complaint  sufficient,  and 

answer  further,  gave  judgment  for  the  plaintiff.  By 
agreement,  the  assessment  of  damages  was  submitted  to 
the  Court  The  fJEicts  stated  in  the  compMnt  were 
proved,  and  the  Court  assessed  the  plaintiff's  damages 
at  280  dollars, — the  difference  between  the  price  bidden 
and  the  price  at  private  entry, — ^and  gave  judgment  ac- 
cordingly. 
Vol.  Vm.— 10 
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N«T.  Term,       The  act  to  regulate  the  sale  of  swamp  lands  donated 
^^^'      by  the  UnUed  States  to  this  State,  (1  R.  8.  1862,  p.  471, 
CABYsm     gg^  5^  gj^  appoints  the  auditor  and  treasurer  of  each 
Obvtb.      county,  agents  for  the  sale  of  said  lands.    It  requires 
them,  on  receiving  from  thc^  Auditor  of  State  maps  and 
plats  of  the  lands  lying  in  their  respective  counties,  to 
advertise  and  sell  them  at  the  court-house  door,  at  auc- 
tion, to  the  highest  bidder,  at  not  less  than  1  dollar  and 

25  cents  per  acre,  in  legal  subdivisions,  as  near  as  prac- 
ticable in  half  quarter  sections. 

The  87th  section,  p.  476,  provides  that  the  land  re- 
maining unsold,  after  the  same  shall  have  been  offered 
at  public  sale,  shall  be  subject  to  entry  at  1  dollar  and 

26  .cents  per  acre,  by 'any  person  applying  for  the  same. 
A  supplemental  act  in  force  March  15, 1858,  provides 

that  the  auditor  of  each  county  shall  allow  any  person 
to  enter  a  legal  subdivision  of  forty  acres  or  less,  where 
the  same  constitutes  one  tracts  or  less.  Laws,  1858, 
p.  180,  8.  2. 

The  question  is,  does  the  section  last  cited  authorize 
sales  by  private  entry  before  the  land  had  been  offered 
at  public  sale  ?  We  think  it  does  not.  The  policy  of 
the  State  was  to  obtain  the  highest  price  for  her  swamp 
lands.  To  secure  this  end  they  were  to  be  offered  at 
public  sale,  where  the  best  lands  would  probably  find 
purchasers  above  the  minimum  price.  What  remained 
unsold  were  then  subject  to  private  entry.  A  half  quar- 
ter section,  usually  containing  eighty  acres,  was  the  least 
49ubdivision  in  which  the  lands  could  be  sold  at  auction ; 
-and  the  probable  construction  put  upon  the  act  of  1852 
was,  that  they  could  not  be  sold  in  less  subdivisions  at 
private  entry.  The  second  section  of  the  act  of  1858 
was  designed  to  remove  any  doubt  there  might  be  on  that 
subject,  by  expressly  providing  that  they  might  be  entered 
in  the  lesser  subdivisions ;  but  not  until  after  they  had 
been  offered  at  public  sale.  The  last  act  is  but  a  supple- 
ment to  the  first,  and  both  are  to  be  construed  together. 
We  think  the  complaint  does  not  contain  facts  sufficient 
to  constitute  a  cause  of  action. 
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Per  Curiam, — ^The  judgment  is  reversed  with  costs.  ^^^'  T«m, 

Cause  remanded,  &c.  ^^^^- 
/.  B.  Howe,  for  the  appellant  ^'^^" 

J.  L.  Warden  and  C  Case,  for  the  appellee.  Kiu. 


DixoK  V.  Hill.  rTTM 

WheneTer  in  %  Buit  in  the  Common  PIom  Court,  the  title  to  real  estate 
oomee  in  qaestion,  the  jarisdiction  fails,  and  the  oause  must  be  dis- 
missed. 

Bat  judgment  may  be  rendered  for  the  costs. 

APPEAL  from  the  Orange  Court  of  Common  Pleas.  rAirM%, 
Davison,  J. — The  complaint  alleges  that  Dixon,  on  '^••'"'•**^  ^'^' 
the  14th  day  of  November,  1854,  entered  at  the  Vincennes 
land  district,  certain  lands,  describing  them,  and  re- 
ceived therefor  a  certificate  of  purchase  in  his  own 
name ;  that  ESU,  the  defendant,  was,  at  the  time  of  the 
entry,  and  ever  since  hath  been,  in  the  possession  of 
about  forty  acres  of  said  lands,  and  though  duly  notified 
of  the  entry  and  certificate  thereof,  hath,  since  its  date, 
greatly  injured  said  forty  acres,  &c., — ^to  the  plaintiff's 
damage  150  dollars.  The  defendant  demurred  to  the 
complaint,  but  his  demurrer  was  overruled ;  and  there- 
upon he  answered  by  general  denial,  &c.  The  cause  was 
submitted  to  a  jury. 

During  the  trial  the  plaintiff  proved  a  survey  of  the 
lands  described  in  the  complaint^  whereby  it  appeared 
that  BWL  was  in  the  possession  of  and  cultivating  some 
fifteen  acres  included  in  the  survey.  And  then  he  pro- 
posed to  introduce,  as  evidence  in  the  cause,  his  land- 
office  certificate;  to  the  introduction  of  which  an  objec- 
tion was  raised  and  sustained.  The  cause  was  dismissed 
on  tbe  ground  that  the  title  to  real  estate  came  in  issue. 
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Nov.  Term,  The  question  to  be  considered  is,  had  the  Common 
_.  „.?.__  Pleas  jurisdiction  of  the  subject-matter  before  it?  The 
^^^"  statute  says  that  that  Court  shall  have  no  jurisdiction 
Hill.  where  the  title  to  real  estate  shall  be  in  issue.  2  R.  S. 
p.  18,  s.  11.  But  this,  it  is  said,  means  where  the  title  is 
the  principal  thing  in  issue, — ^the  principal  point  pro- 
posed as  an  inducement  to  the  bringing  of  the  suit.  We 
are  not  inclined  to  adopt  this  construction,  because  it 
would  restrict  the  prohibition  to  such  actions  as  go  ex- 
pressly for  the  land  itself,  when  the  language  of  the  en- 
actment is  broad  enough  to  extend  to  every  case  where 
such  title  may  be  in  issue.  An  act  of  1881  declared 
that  justices  of  the  peace  shall  not  have  jurisdiction  in 
any  action  or  suit  where  the  title  to  lands  shall  come 
in  question,  R.  S.  1888,  p.  424.  Under  this  enactment 
it  was  held  that  whenever,  in  a  suit  before  a  justice,  it 
appears  from  the  pleadings,  or  evidence,  or  agreement  of 
the  parties,  that  the  title  to  real  estate  will  come  in  ques- 
tion, the  smt  must  be  dismissed  for  want  of  jurisdiction. 
Parker  v.  Btissdl,  8  Blackf.  411.  When  it  is  considered 
that  the  language  of  the  two  provisions  to  which  we 
have  referred  is,  in  effect,  the  same,  the  case  cited  seems 
to  apply  to  the  one  before  us. 

How  stand  the  pleadings  in  this  case  ?  The  plain tLflT, 
in  his  complaint,  sets  up  title  to  the  premises,  and  refers 
specifically  to  the  land-office  certificate  under  which  he 
claims.  All  that,  however,  is  denied  by  the  answer.  It 
seems  to  follow  that  his  title  was  direcdy  in  issue,  be- 
cause, in  order  to  recover  damages  for  the  ii\jury  done 
to  the  land,  he  was  bound  to  establish  the  validity  of 
his  certificate. 

Against  the  decision  of  the  Common  Pleas,  the  ap- 
pellant refers  to  Wolcott  v.  WigtoUy  7  Ind.  R.  74.  But 
in  principle,  there  is  an  evident  distinction  between  that 
case  and  the  one  at  bar.  The  case  cited  was  a  com- 
plaint for  partition.  In  such  cases  the  statute  expressly 
confers  jurisdiction  on  the  Common  Pleas.  And  the 
jurisdiction  thus  conferred  in  suits  for  partition,  neces- 
sarily includes  the  power  to  settle  the  titie  to  real  estate. 
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whenever  it  may  be  put  in  issue  in  such  suits,  in  order   ^^^J^^' 

to  be  able  to  effect  the  partition.    These  suits  are,  there- ~ — 

fore,  not  widiin  the  general  statutory  rule  which  de-        ^^ 
clares  that  the  Common  Pleas  shall  have  no  jurisdiction       Htil. 
where  the  title  to  real  estate  shall  be  in  issue.    It  fol- 
lows that  Walcott  v.  Presswick  is  not  in  point. 

Upon  the  dismissal  of  the  suit,  the  Court  rendered  a 
judgment  against  the  plaintiff  for  costs.  In  rleation  to 
this  judgment  counsel  argued  thus :  ^<  If  there  was  no 
jurisdiction,  there  could  be  no  judgment  for  costs;  for 
the  power  to  adjudge  at  all  (except  on  the  question  of 
jurisdiction),  depends  on  the  question  of  jurisdiction. 
A  judgment  for  costs  necessarily  supposes  jurisdiction 
in  the  Court>  both  over  the  parties  and  the  subject-mat- 
ter."* This  reasoning,  though  ingenious,  is  not  conclu- 
sive. The  Court  had  jurisdiction  of  the  parties.  The 
parties  had  the  right  to  appear — ^the  plaintiff  to  insist 
upon  his  right  to  have  the  action  maintained — ^the  de- 
fendant to  urge  his  motion  to  dismiss ;  and  the  Court 
must  adjudge  the  matter.  Upon  the  result  of  such  ad- 
judication it  seems  to  be  reasonable  and  proper  that  the 
prevailing  party  recover  a  judgment  for  his  costs.  There 
are,  however,  various  authorities  which  directly  sustain 
the  doctrine  that  in  all  cases  in  which  an  action  is  dis- 
missed for  want  of  jurisdiction  in  the  court  in  which  it 
is  commenced,  the  defendant  is  entitled  to  a  judgment 
for  costs.  Jordan  v.  Dennis y  7  Met.  591. — Hunt  v.  The 
Inhabitants y  ^c,  8  id.  848. — Osgood  v.  Thurston^  28  Pick. 
l\Q.— Balfour  v.  MitcheU,  12  S.  and  M.  629.— Beynolds  v. 
Plummer,  1  Appleton,  22.  We  are  inclined  to  follow 
these  cases. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  M^Donaldy  for  the  appellant. 

J.  CoUinSj  for  the  appellee. 
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Not.  Tenn, 

1856, 

MoCakvt 

T. 
RoSBftf*. 


MoCarty  v.  Roberts. 

A  materiftl  allegation  of  new  matter  in  answer,  under  the  code  of  1852, 
means  some  fact  wMoh  the  plaintiff  is  not  bound  to  proTe  in  the  first 
instanoe  to  establish  his  cause  of  action,  and  which  goes  in  ayoidance 
or  discharge  of  the  cause  of  action  alleged  in  the  complaint 

Action  for  dower  by  a  widow  against  the  purchaser  of  real  estate  of  her 
deceased  husband.  Answer,  denying  the  allegations  in  the  complaint^ 
and  alleging  that  the  husband  had  made  his  will  whereby  he  deyised 
land  to  the  plaintiff  in  lieu  and  bar  of  dower;  that  the  will  had  been 
duly  proTod  more  than  one  year  before  the  commencement  of  the  suit ; 
that  though  its  contents  were  fully  known  to  the  widow  at  the  date  of 
probate,  she  did  not  within  one  year  thereafter  elect  to  haye  her  dower, 
but  on  the  contrary  elected  to  take  under  the  will.  No  reply.  The 
case  was  governed  by  R.  S.  1843,  ch.  28,  ss.  101,  102. 

HeU  that  under  the  statute,  the  facts  stated  in  the  answer  constituted  a 
bar  to  the  action;  that  the  answer  contained  a  material  allegation  of 
new  matter,  and  that,  there  being  no  reply,  the  new  matter  must,  for 
the  purposes  of  the  action,  be  taken  as  true. 

Hdd^  also,  that  the  failure  to  reply  was,  of  itself,  an  admission  of  the 
facts  alleged  in  the  answer,  and  that  further  effort  to  have  them  con- 
fessed was,  therefore,  needless;  for  otherwise  there  would  have  been 
no  issue  formed  by  the  pleadings,  and  a  trial  cannot  be  had  without 
an  issue. 


November  27. 


APPEAL  from  the  FranMin  Circuit  Court. 

Davison,  J. — Sarah  BobwtSy  on  the  6th  of  DecembeVy 
1854,  filed  a  complaint  in  tbt  Circuit  Court  of  Franklin 
county,  alleging  that  she  is  the  widow  of  John  Roberts^ 
who  died  in  February ^  1852;  that  during  her  cover- 
ture with  him,  he  was  seized  m.  fee  of  certain  real  estate 
situate  in  said  county,  (desmbing  it);  that  sinc^  the 
death  of  BobertSy  said  real  estate  has  been,  by  his  execu- 
tors, conveyed  to  William  M^McCartyy  the  defendant, 
subject  to  the  widow's  dower;,  and  that  he,  McCartyy 
now  holds  the  next  immediate  estate  of  freehold  therein. 
As  such  widow,  the  plaintiff  claimed  dower  in  the  pre- 
mises, &c.  The  defendant  answered,  1.  That  the  plaintiflF 
never  was  the  wife  of  John  Roberts ;  2.  Nor  was  he 
ever  seized  of  said  real  estate ;  8.  That  Roberts  made 
his  will  whereby  he  devised  land  to  the  plaintiff  in  lieu 
and  bar  of  dower,  which  will  was,  on  the  16th  of  If  arch, 
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1852,  duly  proved  and  established  in  the  Common  Pleas   Not.  T«nn, 
of  Ripley  county,  in  this  State,  and  thouirh  at  that  date  — Irrr: 

not,  within  one  year  thereafter,  elect  to  have  her  dower;  Robbbw. 
bnt  on  the  contrary,  elected  to  take  under  the  will.  To 
this  paragraph  there  was  no  reply.  The  cause  was  sub- 
mitted to  the  Court,  who  upon  final  hearing,  rendered  a 
decree  in  favor  of  the  plaintiff,  that  she  is  entitled  to 
dower,  &c.,  and  that  the  same  be  assigned,  &c. 

The  answer,  it  is  said,  alleges  affirmative  matter  in  avoid- 
ance of  the  action,  and  there  being  no  reply,  the  matter 
thus  set  up  stands  admitted.  The  code  provides  that  every 
material  allegation  of  the  complaint  not  specifically 
controverted  by  the  answer,  and  every  material  allega- 
tion of  new  matter  in  the  answer,  not  controverted  by 
the  reply,  shall,  for  the  purposes  of  the  action,  be  taken 
as  true.  2  B.  S.  p.  44.  Is  there  in  the  answer  before 
US  such  material  allegation  ?  Under  a  provision  in  the 
New  York  code  of  procedure,  similar  to  the  one  above 
quoted,  it  was  held  that  the  new  matter  constituting  a 
defense  under  the  code,  means  some  fact  which  the 
plaintiff  is  not  bound  to  prove  in  the  first  instance,  to 
establish  his  cause  of  action,  and  which  goes  in  avoid- 
ance or  discharge  of  the  cause  of  action  alleged  in  the 
complaint.  Stoddard  v.  The  Annual  Conference^  Ac., 
12  Barb.  573.  This  seems  to  be  a  correct  exposition  of 
the  statute.  By  an  act  in  force  when  this  will  was  ad- 
mitted to  probate,  it  was  provided  that  a  woman  to 
whom  lands  have  been  devised  by  her  late  husband,  in 
lieu  of  dower,  shall  make  her  election  whether  she  will 
take  the  lands  so  devised,  or  whether  she  will  be  en- 
dowed, &c.;  and  shall  be  deemed  to  have  elected  to  take 
the  devise,  unless  within  one  year  after  such  devise  comes 
to  her  knowledge,  she  declares  in  writing  under  her  hand, 
that  she  will  take  dower  in  his  estate,  and  also  causes 
such  writing  to  be  filed  in  the  clerk's  office  of  tiie  court 
where  probate  of  such  will  is  required  to  be  made,  &c., 
£.  8. 1843,  ch.  28,  ss.  101, 102.  Under  this  enactment, 
the  fiacts  stated  in  the  answer  plainly  constitute  a  bar  to 
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Not.  Term,  the  action.  In  no  instance  was  the  plaintiff  bound  to 
^^^'  prove  them — hence  the  answer  must  be  deemed  to  con- 
Darwall  ^g^  material  allegations  of  new  matter;  and,  there  be- 
MuLLiKiK.  ing  no  reply,  it  follows  that  such  new  matter  must,  for 
the  purposes  of  the  action,  be  taken  as  true.  It  is  in- 
sisted that  the  defendant,  having  made  no  effort,  in  the 
Oourt  below,  to  have  the  new  matter  taken  as  confessed, 
cannot,  at  this  stage  of  the  proceedings,  saj  that  it  is 
not  controverted.  There  is  no  rule  .of  practice  in  favor 
of  that  position.  The  failure  to  reply  of  itself  was  an 
admission  of  the  facts  alleged  in  the  third  paragraph  of 
the  answer,  and  further  effort  to  have  them  confessed 
was,  therefore,  needless.  These  facts  being  thus  admit- 
ted, and  sufficient  to  bar  the  action,  we  are  inclined  to 
hold,  that  the  case,  as  it  appears  in  the  record,  does  not 
sustain  the  finding  of  the  Oircuit  Oourt.  But  suppose 
this  conclusion  incorrect;  then  there  is  another  ground 
upon  which  the  judgment  must  be  'held  invalid.  We 
have  seen  that  the  cause  went  to  trial  without  any  reply 
to  a  defense  which  set  up  new  matter  material  to  a  pro- 
per decision  of  the  case.  There  was,  therefore,  a  trial 
without  an  issue,  which  has  been  repeatedly  adjudged 
erroneous.    8  Blackf.  68.-2  Ind.  R.  86.-6  id.  580. 

Fer  Curiam, — The  judgment  is  reversed  with  costs. 
Oause  remanded,  &c. 

W.  3f.  McCartyy  for  the  appellant. 

G.  HoUandy  for  the  appellee. 


Dabnall  v.  Mulliein  and  Another. 

In  UiiB  case  hasband  and  wife  had  been  diyorced,  and  the  care  and 
custody  of  their  infant  child  had  been  awarded  to  the  wife.  After- 
wards, the  wife  haying  married,  and  she  and  her  second  husband 
being  about  to  remoTe  ^m  the  State  taking  the  chUd  with  them,  the 
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huBband  petitioned  the  Court  to  award  the  guardianship  and  care  of  Not.  Term, 

the  child  to  him;  but  it  appeared  in  eyidence  that  the  parties  were  lo56. 

equally  able  and  willing  to  provide  for  the  infant's  nurture  and  edu-  DAiWALt"" 

catioui  and  equally  qualified  in  respect  of  morals,    ffddf  that  such  y. 

cases  are  yery  much  in  the  discretion  of  the  inferior  courts,  and  that  Mvuikik. 
where  that  discretion  does  not  appear  to  haye  been  abused,  the  Su- 
preme Court  will  not  interfere  with  their  judgments. 


APPEAL  from  the  Hendricks  Circuit  Court.  -yvu%, 

Stuart,  J, — ^The  case  is  called  by  counsel  a  petition    '^^^^       ' 
to  modify  a  decree. 

It  seems  that  in  1844  the  defendant,  Amdia  A.  MuUU 
iin,then  the  wife  of  DamaU^  applied  for  a  divorce, 
which  was  granted.  The  care  and  custody  of  their 
infeuit  son,  James  A.  DamaUy  was  confided  to  the  mother 
until  the  further  order  of  Court. 

This  petition  is  by  WiUiam  C.  DamaUj  the  father  of 
the  infant,  to  have  the  care  and  guardianship  of  the  in* 
&nt  awarded  to  him.  It  may,  therefore,  be  regarded 
rather  as  a  petition  for  a  further  order  of  Court  on  the 
subject,  than  as  a  petition  to  modify  the  decree. 

After  stating  the  divorce,  the  order  of  the  Court  as- 
ngning  the  child,  then  eighteen  months  old,  to  the 
custody  of  the  mother,  and  that  the  infant  had  ever 
smce  resided  with  her,  the  petition  states  that  in  1846, 
two  years  after  the  divorce,  AmeUa  intermarried  with 
the  defendant,  MuUikin;  that  he,  Damally  is  desirous 
of  ^ving  his  son,  James  A.j  a  liberal  education;  that 
he  has  both  the  inclination  and  ability  so  to  do ;  that  if 
his  son  remains  with  his  mother  and  step-father  he 
must  grow  up  in  ignorance ;  that  the  step-father  is  un- 
educated, and,  encumbered  as  he  is  with  the  support  of 
his  own  children,  he  has  neither  the  inclination  nor 
ability  to  educate  the  step-son ;  that  he  is  informed  and 
believes  that  MvRikin  and  wife  are  about  moving  to 
lowa^  taking  Jamfies  A.  with  them.  Wherefore  he  prays 
an  order  enjoining  them  from  removing  the  child  be- 
yond the  jurisdiction,  and  that  the  guardianship  of  the 
infant  be  granted  to  the  petitioner.  The  petition  is 
verified  by  the  affidavit  of  Damall, 
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Not.  Term,  MuUikifi  and  Wife  answer,  denying  the  allegations  in 
—  —  the  petition  as  to  the  greater  inclination  or  ability  of 
▲BVALL  Ddffi^  to  educate  the  infant ;  denying  that  his  educa- 
MvLuuv.  tion  had  been  neglected  as  charged ;  and  charging  that 
the  petitioner  was  in  1844,  and  ever  since  has  been,  in- 
solvent and  wholly  unable  to  afford  the  education  pro- 
posed in  the  petition.  They  farther  allege  that  their 
care,  &c.,  in  providing  for  and  schooling  the  in&nt,  was 
of  the  value  of  200  dollars  a  year,  making  to  them  a 
cost  of  2,000  dollars, — ^no  part  of  which  the  father  had 
either  contributed  or  tendered. 

His  reply,  in  the  absence  of  a  demurrer,  is,  perhaps, 
sufficient  to  put  the  defendants  to  the  proof  of  what- 
ever affirmative  matter,  pertinent  to  the  issue,  their  an- 
swer contained.  Trial  by  the  Court,  finding  for  the  de- 
fendant, and  judgment.  DamalVs  motion  for  a  new 
trial  was  overruled,  the  evidence  made  part  of.  the 
record,  and  the  cause  appealed  to  this  Court. 

Questions  of  this  character  are  very  much  in  the  dis- 
cretion of  the  Court  below.  At  the  time  of  the  divorce 
in  1844,  the  infant  was  but  little  better  than  a  year  old. 
It  was  every  way  fitting  that  the  mother  should  have 
the  custody  and  nurture  of  the  infant.  But  that  trust 
she  held  only  until  the  further  order  of  the  Court  The 
infant  as  a  ward  of  the  Court,  might  be  removed 
from  the  custody  of  the  mother  to  that  of  the  father, 
or  vice  versa^  as  the  social  position,  moral  worth,  and 
pecuniary  ability  of  the  parties  might  seem  to  indicate. 
The  best  ihterest  of  the  ward  is  the  first  care.  So  far 
as  his  interests  can  be  promoted  with  a  due  regard  to 
the  rights  and  feelings  of  both  parents,  it  should  be 
done.  But  if  it  were  shown  that  both  parents  were  im- 
proper persons  to  discharge  the  duties  of  such  a  trust, — 
as  if  both  were  grossly  immoral, — ^it  is  presumed  the 
Court  might  remove  the  infant  from  the  custody  of  the 
parents  altogether.  10  Ves.  59. — In  the  matter  of  TToZ- 
dron^  13  Johns.  418. 

It  may  be  premised  that  there  is  no  evidence  in  the 
record  going  to  show  the  insolvency  of  the  petitioner. 
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It  is  shown  that  the  petitioner  lived  with  his  mother  Not.  Term, 
and  sister  in  the  town  of  DanviUey  Indiana;  that  he  was      ^^*^* 


"Dammamil 


T. 


engaged  in  selling  goods  in  partnership  with  one  Depew, 

and  that  he  was  doing  a  thriving  business;  that  his    Mvunnii. 

mother  and  sister  keep  honse  for  him ;  that  he  is  a  man 

of  iinexceptionable  morals,  everyway  competent  to  take 

care  of,  support,  and  educate  his  son ;  that  his  home, 

thus  composed  of  the  petitioner,  mother,  and  sister, 

would  be  a  proper  and  desirable  place  for  the  infant, 

then  eleven  or  twelve  years  old,  to  reside. 

It  further  appeared  for  the  petitioner  that  Mullikin 
had  fipequently,  within  a  few  weeks,  said  that  he  in- 
tended to  go  to  Iowa  on  a  visit  with  his  family,  and  if 
he  liked  the  country  he  would  remove  there. 

On  the  part  of  Mvllikin  and  wife  it  was  proved  that 
their  morals  and  standing  were  good;  that  the  infant 
had  been  well  treated  by  them;  that  he  had  been  edu- 
cated as  well  as  boys  of  his  age  usually  are ;  that  his 
step-father  was  able  to  maintain  and  educate  him ;  that 
his  support  and  education  were  worth  80  dollars  a  year; 
that  his  moral  training  had  been  good;  and  that  he. 
preferred  to  live  with  his  mother,  giving  as  a  reason 
that  he  was  not  acquainted  with  his  father,  &c.  This 
was  all  the  evidence. 

It  otherwise  appears  that  there  were  three  children 
as  the  issue  of  the  marriage  with  Mullikin. 

The  whole  case  is  singularly  vague  as  to  the  actual 
pecuniary  condition  of  both  parties.  It  does  not  appear 
whether  they  were  worth  10  dollars  or  10,000  dollars. 
The  record  is  so  barren  on  that  point  that  no  definite 
conclusion  as  to  the  pecuniary  responsibility  of  either 
party  can  be  deduced.  It  must  suffice  to  conclude  with 
the  vague  presumption  that  they  were  both  able  to  pro- 
vide for  the  nurture  and  education  of  the  infant. 

In  cases  like  this  where  the  claims  of  both  parents 
on  the  score  of  morals,  pecuniary  responsibility,  Ac., 
are  so  nearly  equal,  other  considerations  must  be  called 
in  to  settle  the  preponderance, — keeping  in  view  that 
while  the  morals  and  education  of  the  infant  are  the 
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Not.  Term,  primary  objects  to  be  attained,  the  wishes  and  affec- 
1800.  \ions  of  the  respective  parents  are  not  to  be  lightly 
overlooked. 

But  this  was  a  matter  for  the  consideration  of  the 
Court  below.  It  does  not  appear  that  the  discretion 
has  been  abased;  and  only  in  that  event  would  this 
Court  interfere. 

Per  Curiam. — ^The  judgment  is  aflSlrmed  with  costs. 

H.  C.  Newcomb  and  J.  S.  Harvey ^  for  the  appellant. 

C.  C.  Navey  for  the  appellees. 


CoLEMAK  V.  Dobbins. 


The  ooorts  wiU  not  judiciaUj  notice  the  contents  of  the  legiBlAtire  jour- 
nals: their  judicial  knowledge  does  not  extend  to  the  history  of  stat- 
utes on  their  passage  through  the  legislature. 

The  facts  in  relation  •  to  the  passage  of  an  act,  would|  if  formallj  pre- 
sented, be  a  proper  subject  of  judicial  inquiry  and  determination. 

QiMsre,  are  the  legislative  journals'  records  kept  in  obedience  to  the  oon- 
stitution? 

If  so,  it  seems  that  when  a  party  claiming  any  right  or  defense  growing 
out  of  the  action  of  the  assembly,  brings  the  parts  of  the  journal  re- 
Ued  upon  to  the  judicial  knowledge  of  the  Court,  they  wiU  be  inspected 
like  other  records,  and  the  Court  will  determine  whether  the  legislatiTe 
action  they  record,  on  the  bill  in  question,  is  in  accordance  with  the 
constitution. 

Suppose  a  bill  pass  the  House  of  Representatires  by  a  Tote  of  fifty-one 
yeas,  and  go  to  the  Senate,  where,  by  amendment,  the  House  bill  is 
stricken  out  trom  the  enacting  clause,  and  a  new  bill  inserted.  It 
passes  the  Senate  by  a  Tote  of  twenty-six  yeas.  The  House,  ninety 
members  present,  concur  in  the  amendment  of  the  Senate  by  a  Tote  of 
forty-six  yeas,  without  reading  the  amendment  by  sections  on  three 
seyeral  days:  Quart,  whio^  of  these  is  in  reality  the  final  passage  in 
the  House,  on  which  the  yeas  and  nays  must  be  called,  and  a  majority 
of  all  the  members  elect  must  be  found  Toting  in  the  affirmatiye?  Is 
the  bill  thus  concurred  in  the  same  which  the  House  first  passed?  And 
is  such  a  proceeding  in  conformity  to  the  constitution? 

The  courts  will  presume  that  the  printed  statutes  published  <'by  author- 
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xty"  were  passed  in  the  proper  form,  with  the  requisite  solemnitieSi  Not.  Term, 

and  in  oonformity  with  the  constitution,  until  the  contrary  appears.  1866. 

The  EnffHth  doctrine  that  nul  M  record  cannot  be  pleaded  to  a  statutCi  CoLiifAjr 

does  not  apply  in  the  UnUed  State*,  ▼. 

Hie  transcript  must  show  that  matter  assigned  in  the  Supreme  Court  for  DoBBim. 

error,  was  properly  presented  in  the  Court  below,  and  a^udicated. 

APPEAL  from  the  Shelby  Court  of  Common  Pleas. 

Stuabt,  J. — Nancy  Dobbins^  the  complainant,  is  the 
wife  of  William  DobbinSy  and  this  action  is  brought  by  her 
against  Isaac  Coleman,  a  licensed  retailer  of  spirituous 
liquors,  on  his  bond,  under  the  liquor  law  of  March, 
1853.  The  action  was  commenced  before  a  justice  of 
the  peace,  where  the  pjaintifi^  Nancy,  had  judgment  for 
72  dollars.  GoUman  appealed  to  the  Circuit  Court, 
where  there  was  a  jury  trial,  verdict  and  judgment  for 
65  dollars;  and  judgment  for  costs  against  the  plaintiff. 
Coleman  appeals  to  this  Court 

The  law  authorizing  the  action  is  found  in  the  Acts 
of  1858,  ch.  66,  p.  87.  The  first  section  provides, 
^That  no  person  shall  retail  spirituous  liquors,  except  for 
sacramental,  mechanical,  chemical,  medicinal,  or  culin- 
ary purposes,  without  filing  with  the  auditor  of  the 
proper  county  his  bond,  with  at  least  four  freehold 
sureties,  to  be  approved  by  such  auditor  in  the  penal 
sum  of  not  less  than  500,  nor  more  than  2,000,  dollars — 
proportioned  according  to  the  number  of  inhabitants  of 
the  township — conditioned  for  keeping  an  orderly 
house,  and  for  the  payment  of  all  fijues,  penalties,  or 
damages,  that  may  be  incurred  under  the  provisions  of 
this  act." 

The  third  section  provides  that  upon  filing  such  bond 
the  auditor  shall  grant  to  the  party  licence  to  retail. 

The  fourth  section  defines  the  word  '^retail"  to  mean 
the  sale  or  barter,  direct  or  indirect,  of  any  quantity  less 
than  one  gallon. 

We  take  no  notice  of  the  provision  in  relation  to  the 
township  vote,  as  that  has  been  declared  unconstitu* 
tional  in  Maize  v.  The  StaU,  4  Ind.  B.  842. 

The  tenth  section  provides  that,  '^Any  wife,  child, 
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Not.  TenB,  parent,  guardian,  employer,  or  other  person,  who 
^^^'  shall  be  iiyured  in  person  or  property  or  means  of  sup- 
^^^**"^"  port,  by .  any  intoxicated  person,  or  in  consequence  of 
BoBBuis.  the  intoxication,  habitual  or  otherwise,  or  any  person, 
shall  have  right  of  action  in  his  or  her  own  name, 
against  any  person  and  his  sureties  of  the  bond  afore- 
said, who  shall  by  retailing  spirituous  liquor,  have 
caused  the  intoxication  of  such  person,  for  all  damages 
sustained  and  for  exemplary  damages." 

Section  twelve  further  provides  that,  "  for  all  purposes 
under  this  act,  whether  to  institute  or  prosecute  the 
suit,  to  control  the  recovery  or  otherwise,  a  married 
woman  shall  have  the  same  rights  as  if  she  were  single." 

The  fourteenth  section  enacts  that  ^^  a  recovery  against 
a  retailer  shall  be  conclusive  evidence  against  his  sure- 
ties, in  an  action  upon  the  bond  hereinbefore  provided 
for,  both  as  to  the  right  of  action,  and  as  to  the  amount 
of  damages." 

These  are  all  the  provisions  directly  bearing  on  the 
question  before  us.  They  have  been  introduced  to  ex- 
plain what  might  otherwise  appear  anomalous  in  the 
case  at  bar.  It  was  competent  for  the  legislature,  and 
it  was  clearly  intended,  to  confer  on  the  wife,  while 
,  fmk/t  coDerty  a  right  of  action  in  her  own  name,  without 
h^  husband,  in  contravention  of  the  settled  doctrine  of 
'the  common  law. 

It  is  equally  clear  from  the  tenth  and  fourteenth  sec- 
tions taken  together,  that  she  may  proceed  against  the 
retailer  alone  on  his  bond,  or  against  him  and  his  sure- 
ties jointly,  with  like  effect  as  to  the  ultimate  liability 
of  the  sureties. 

The  errors  assigned  are,  1.  The  bond  is  void,  be- 
cause made  payable  to  the  auditor  of  the  county,  in- 
stead of  to  the  State  of  Indiana. 

The  first  section,  it  will  be  perceived,  is  not  explicit 
as  to  whom  the  bond  should  be  made  payable.  But  if 
there  is  any  defect  in  that  respect,  the  objection  oomes 
too  late  in  this  Court,  raised  for  the  first  time  on  error. 
He  should  have  demurred  to  the  complaint  at  the  pro- 
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per  time,  and  raised  that  question  in  the  C!oiirt  below.   Not.  Ttm, 

There  is  no  demurr^  in  the  record.     By  fisdling  to  .    *^^' 

make  the' point  at  the  proper  time  in  the  lower  Court,  Cowmam 
he  has  waived  every  objection  except  to  the  jurisdiction  DoBBivt. 
of  the  Court  2  B.  S.  89.  In  this  connection  it  is  pros- 
per to  state,  that  the  transcript  was  filed  in  this  Court 
as  early  as  September^  1854,  so  that  the  case  is  not  af- 
fected by  any  subsequent  legislation  in  reference  to 
what  is  waived.  Acts  1856,  p.  60.  And  as  a  pending 
salt  it  ifl  saved  from  repeal.    Id.  p.  222. 

2.  The  second  error  assigned  is  in  these  words :  ^^  The 
law  authorizing  such  bond,  to  r^;ail,  &c,  was  void  be- 
cause the  bill  (the  liqu{>r  act  of  Marchy  1868,)  was  not 
read  with  the  amendments,  the  number  of  times  requi- 
site to  the  validity  of  a  law,  under  the  new  constitution.'' 

It  is  presumed  that  counsel  have  reference  to  section 
18,  article  4,  of  the  constitution,  requiring  every  bill  to 
be  read  by  sections  on  three  several  days,  and  the  vote 
on  its  final  passage  to  be  taken  by  yeas  and  nays.  And 
to  section  2&  of  the  same  article,  which  requires  a  ma- 
jority of  all  the  members  elected  to  each  House,  to  pass 
ahm.    1  R.  8.  pp.  51  and  58. 

A  question  so  yital  in  its  bearings  on  legislation,  was 
deemed  too  important  to  be  passed  upon  hastily.  At 
the  request  of  the  Court  it  was  re-argued  orally ;  and  it 
was  understood  that  any  member  of  the  bar  having 
even  a  contingent  interest  in  the  result,  might  be  heard. 

Two  inquiries  are  suggested  by  this  asrignment,  1. 
Whether  the  Court  will  go  behind  the  statute  to  look 
into  the  mode  of  its  passage ;  2.  And  if  so,  how  is  the 
question  to  be  presented  to  the  Court? 

1.  The  most  superficial  most  admit  that  a  question, 
pregnant  with  sudi  disastrous  consequences  as  this,  in 
certain  contingencies,  might  be,  should  arrest  the  atten- 
tion of  every  department  of  the  government. 

The  language  of  the  constitution  is  very  explicit  as 
to  the  mode  of  passing  bills ;  and  what  is  more,  it  will 
be  p^ux^eived  that  it  is  not  merely  directory,  but  impera- 
tive.   ^  A  nuQority  of  all  the  members  elected  to  each 
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Not.  Term,  House,  shall  be  neceesary  to  pass  eveiy  bill."    8.  25. 

„ ,  _r^^'      Every  bill  shall  be  read  by  sections  on  three  several 

GoLVMAv     ^yg  ^  ^g^j^  House,    s.  18.    It  is  not  easy  to  see  upon 

DoBBiKB.    v^hat  principles  a  statute,  passed  in  derogation  of  these 
constitutional  requirements,  could  be  sustained. 

That  the  facts  in  relation  to  the  passage  of  an  act, 
would,  if  formally  presented,  be  a  proper  subject  of 
judicial  inquiry  and  determination,  cannot  be  doubted. 
For,  otherwise,  the  people  would  be  deprived  of  all  the 
guards  and  checks  which  the  constitution  was  intended 
to  erect  between  them  and  the  encroachments  of  their 
public  servants.  The  constitution  is  a  law  to  even  the 
law-making  power.  What  the  people  say  in  that  in- 
strument shall  be,  must  be,  and  there  must,  of  necessity, 
be  some  mode  of  arresting  any  infraction  of  its  pror 
visions.  On  any  other  hypothesis,  the  experiment  of 
constitutional  restrictions  on  delegated  power,  would 
be  a  total  fieuilure. 

The  inquiry  behind  the  statute  to  see  whether  it  was 
constitutionally  passed,  is  by  no  means  so  novel  as  many 
suppose.  The  People  v.  Purdyj  2  Hill,  81 ;  Purdy  v.  The 
People^  4  mil,  884;  10  Harris's  Penn.  R  876;  Fowler  v. 
Piercey  2  Cal.  R.  168 ;  Skinner  v.  Deming^  2  Ind.  R  560 ; 
MUler  V.  The  StaU,  8  Ohio  R  475 ;  The  Peoples.  The  Su- 
pervisorSy  &c.,  4  Selden,  817;  14  Illinois  R  118.  (1) 
AU  tiiese  ce«es,  and  others  which  might  be  cited, 
admit  the  power  of  the  courts  to  inquire  whether  the 
law  Tf  as  passed  in  conformity  to  the  constitution.  The 
courts  cannot  compel  the  legislature  to  act.  They  as- 
sulne  no  such  power.  They  only  assume  to  inquire 
when  a  case  is  properly  made,  1.  Whether  the  provi- 
sions of  the  law  are  consistent  with  the  constitution ; 
2.  Whether  it  was  passed  as  the  constitution  prescribes. 
If,  upon  examination,  the  courts  conclude  in  the  nega- 
tive on  either  point,  they  have  no  option,  but  to  declare 
the  law  void. 

We  will  not  stop  to  discuss  the  object  of  the  le^slative 
restraints  in  the  sections  quoted.  That  would  lead  to 
the  consideration  of  various  topics,  such  as  the  mischief 
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intended  to  be  remedied.    These  particulars  we  do  not  ^^^'  Term, 
wish  to  anticipate.    But  there  are  words  in  those  sec* 


tions  of  the  constitution  which  deserve  attention.  For  <'^*"^* 
instance,  what  is  to  be  regarded  as  the  passage  of  a  bill  Dobbins. 
within  the  meaning  of  the  constitution?  Suppose  a 
bill  pass  the  House  of  Representataves  by  a  vote  of  fifty- 
one,  being  a  minority  of  all  the  members  elected.  It 
goes  to  the  Senate.  By  amendment  the  House  bill  is 
stricken  out  from  the  enacting  clause,  and  an  entirely 
new  bill  is  inserted.  It  passes  the  Senate  by  a  constitu- 
tional majority,  twenty-six  senators  voting  for  it.  The 
House,  ninety  members  present,  concurs  in  the  amend- 
ment of  the  Senate  by  a  vote  of  forty-six  yeas,  without 
reading  the  amendment  by  sections  on  three  several 
days.  Which  of  these  is  in  reality  the  final  passage  in 
the  House,  on  which  the  yeas  and  nays  must  be  called, 
and  a  majority  of  all  the  members  elected  must  be  found 
voting  in  the  affirmative? 

The  plain  question  is,  whether  the  bill,  thus  concurred 
m,  is  the  same  which  the  House  first  passed.  And  is 
such  a  proceeding  in  conformity  to  the  constitution?  (2) 

2.  How  should  the  question  be  presented?  as  a  ques- 
tion of  law  or  of  fact? 

Courts  are  presumed  to  know  the  law.  Thus  the  pro- 
insions  of  a  public  statute  must  be  judicially  noticed 
whenever  they  are  applicable  to  pending  cases.  But  to 
know  the  law  does  not  imply  a  knowledge  of  all  the  steps 
attending  its  passage.  We  are  not  aware  that  it  is  the 
duty  of  the  courts  to  take  judicial  notice  of  the  course 
of  legislation,  or  the  contents  of  the  journals.  1  Greenl. 
Ev.  10  (3).  We  are  not  presumed  to  know  the  facts 
which  transpire  in  the  progress  of  a  bill  through  <  the 
two  houses  of  the  General  Assembly.  Courts  will  some- 
times, in  aid  of  exposition,  look  to  the  reasons  for  enact- 
ing the  law.  But  if  upon  the  suggestion  of  such  error 
as  Ib  here  assigned,  we  were  in  duty  bound  to  explore 
the  journals  of  the  two  houses,  to  ascertain  whether 
every  step  required  by  the  constitution  had  been  taken, 
the  labor  imposed  would  be  endless. 

Vol.  Vm.— 11. 
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Besides,  Bometluiig  is  to  be  preBumed  in  favor  of  die 
action  of  the  legislature.  When  we  find  a  law  in  print 
published  ^^  by  authority,"  we  must,  in  courtesy  to  a  co- 
ordinate department,  and  in  analogy  to  the  various  pre- 
sumptions which  arise  in  favor  of  ofKcial  action,  pre- 
sume that  it  had  been  passed  in  the  proper  form,  and 
with  the  requisite  solemnities.  The  courts  cannot  do 
less.  It  is  due  to  the  legislature  to  take  it  for  granted, 
until  the  contrary  appears,  that  the  statutes  were  enact- 
ed in  conformity  to  the  constitution. 

The  New  York  constitution  of  1828,  required  bills  af- 
fecting corporations  to  be  passed  by  a  two-thirds  vote. 
And  the  revised  statutes  required  the  presiding  officers 
to  certify  that  the  bill  had  been  passed  by  two-thirds; 
otherwise  it  would  be  deemed  a  majority  bilL  1  R.  8. 
(N.  Y.)  156.  Thus  the  certificate  of  how  it  did  pass, — 
whether  by  two-thirds  or  a  majority, — became  a  part  of 
the  law.  This,  the  courts  say,  they  will  determine  by 
inspection,  as  they  would  a  record.  And  this  is  as  fSar 
as  the  courts  have  gone,  treating  it  as  a  question  of  law. 

It  has  been  said  above  that  the  courts  will  not  notice 
judicially  the  course  of  legislation.  Perhaps,  to  prevent 
misconceptiouy  that  intimation  had  better  be  explained 
and  illustrated.  We  will  take  judicial  notice  df  tibe  ex- 
istence of  the  legislature,  and  of  its  regular  sessions. 
We  will  also  notice  its  enactments,  so  far  as  they  are 
public  acts,  published  by  authority.  But  it  is  familiar 
to  every  lawyer  that  the  courts  will  not  judicially  notice 
private  acts.  The  party  claiming  any  right  under  a  pri- 
vate act,  must  plead  it.  Yet  such  private  act  is  part  of 
the  course  of  legislation.  It  is  published  as  an  act  of 
the  legislature.  But  so  far  from  the  courts  taking  judi- 
cial notice  of  the  several  steps  of  its  progress  tiirough 
the  two  houses,  they  will  not  judicially  notice  such  pri- 
vate act  even  when  it  is  published  as  a  law. 

We  take  it,  then,  to  be  clear  that  our  judicial  knowl- 
edge is  not  presumed  to  extend  to  the  history  of  every 
statute  in  its  passage  through  the  legislature. 

Our  iknowledge  of  the  journals  of  tiie  two  houses  is 
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no  more  judicial  than  is  our  knowledge  of  the  order-    Not.  Term, 

books  of  the  Circuit   Courts   or  the  Common  Pleas  —    ^' 

Courts,  or  those  of  the  board  of  commissioners.  Admit  ^^^ 
that  the  journals  are  the  records  of  the  Genieral  Assem-  Dobbins. 
bly,  kept  in  obedience  to  the  constitution.  It  does  not 
Mow  that  the  party  claiming  any  right  or  defense 
growing  out  of  the  action  of  the  Assembly  should 
plead  the  entire  journals  at  the  court,  by  way  of  error. 
But  when  the  facts  relied  upon  are  brought  before  us 
judicially,  it  will  be  our  duty  to  inspect  them  as  we 
would  any  other  record,  and  determine  whether  the  leg- 
ialative  action  they  record  on  the  bill  in  question,  is  in 
accordance  with  the  constitution  (4). 

It  is  said  arguendo  in  Purdy  v.  The  People^  4  Hill,  884, 
that  nvl  tid  record  cannot  be  pleaded  to  a  statute ;  and  in 
support  of  this  position  several  JEn^ish  authorities  are 
cited.  This  is  undoubtedly  the  English  doctrine,  grow- 
ing out  of  their  peculiar  institutions.  Their  law-mak- 
ing power  is  omnipotent.  Not  only  the  common  statute 
law  governing  the  ordinary  relations  of  life,  but  the 
British  constitution  itself,  is  the  creature  of  parliament. 
In  this  country  legislative  bodies  are  created  by  the  con- 
stitution. Thus,  every  act  may  be  tested  by  that  instru- 
ment, and  declared  void  if  not  in  conformity  to  its  re- 
quirements. Hence  the  reason  why  rnd  tid  statute  cannot 
be  pleaded  in  Englandj  can  have  no  application  under 
our  institutions  (5). 

It  is  clearly  as  much  the  duty  of  the  courts  to  protect 
one  part  of  the  constitution  as  another.  It  is  all  equally 
sacred  and  obligatory.  Thus,  the  constitution  prohibits 
legislation  of  a  particular  kind  on  certain  subjects,  such 
as  regulating  the  practice  in  courts  of  justice,  art.  4,  s.  22, 
and  requires  all  laws  to  be  enacted  in  a  particular  way,  by 
the  vote  of  a  majority  of  all  the  members  elected  to  each 
house.  The  courts  daily  determine  the  one  class  of 
questions — ^why  not  the  other?  The  only  difference  is 
in  the  mode  of  presenting  thiem  to  the  court  If  the 
provisions  of  the  law  are  in  conflict  with  the  constitu- 
tion, the  court  will  notice  that  judicially.    If  the  defect 
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Nov.  Term,  ig  in  the  mode  of  its  passage,  that  must  be  presented 
looo.  YilsiQ  any  other  matter  of  which  the  courts  do  not  take 
judicial  notice. 

Without  suggesting  how  such  grave  questions  should 
be  brought  up,  we  simply  decide  that  they  cannot  be 
considered  on  a  bare  assignment  of  error,  as  in  the  case 
at  bar.  It  is  safe  to  follow  the  ordinary  practice  in 
analagous  questions.  If  the  journals  of  the  Assembly 
are  records,  let  them  be  treated  in  the  courts  like  other 
records. 

Besides,  the  transcript  should  show  that  the  question 
here  agitated  had  been  properly  submitted  to  the  Court 
below,  and  adjudicated.    Priddy  v.  Dodd^  4  Ind.  R.  84. 

A  question  of  such  vital  moment  as  that  of  going  be- 
hind the  statute,  we  willingly  permit  to  slumber  till  cir- 
cumstances make  it  our  judicial  duty  to  give  the  an- 
swer. 

Per  Curiam. — ^The  judgment  is  affirmed  with  8  per 
cent,  damages  and  costs. 

M.  M.  Bayy  for  the  appellant. 

T.  A.  McFarlandy  in  brief,  W.  J.  Peaslee^  in  the  oral 
argument,  for  the  appellee. 


(1)  Vide,  also,  ThamM  t.  Dakmy  22  Wend.  9;  Warner  ▼.  BMrtj  28 
id.  108;  Hunt  ▼.  Van  AUtjfne,  26  ii.  606;  De  Bow  ▼.  The  People,  1  Denio,  9; 
The  CommereiaH  Bank  qf  Buffalo  t.  Sparrow^  2  id.  97. 

In  The  PeopU  t.  Purdff^  2  Hill,  81,  Mr.  Justice  Bbonson  said:  "But  it 
is  said  that  the  act  of  1840  [annulling  the  power  conferred  upon  alder- 
men in  the  citj  of  New  Yorkhj  the  charter  of  1880,  to  officiate  as  judges 
of  the  Court  of  General  Sessions]  did  not  reoeiTo  the  assent  of  two-thirds 
of  the  members  elected  to  each  branch  of  the  legislature,  and  conse- 
quently that  it  Is  not  a  ralid  law.  The  fact  that  it  did  not  have  the  vote 
of  two-thirds  of  the  members,  was  conceded  in  argument;  and  we  see 
from  the  Journals,  that  only  one-half  of  the  Senators,  and  less  than  half 
of  the  members,  voted  for  the  bill  on  the  final  passage.  How  a  question 
like  this  shall  be  tried,  or  whether  It  shall  be  tried  at  all,  when  a  bill  has 
gone  through  all  the  usual  forms  of  legislation,  are  questions  which  were 
not  considered  In  Thomat  y.  Bakin.  They  are  now  presented  to  this 
Court  for  the  first  time.  It  has  not  been  denied  that  the  judicial  tribu- 
nals of  the  State  may,  in  some  way,  look  beyond  the  printed  statute- 
book,  for  the  purpose  of  ascertaining  whether  bills  coming  within  the 
two-thirds  clause  of  the  constitution,  haye  receiyed  Uie  requisite  number 
of  yotes:  and  although  i  haye  felt  a  good  deal  of  difficulty^  on  that  quee- 
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The  question  is,  no  doubt,  one  of  great  delicacy;  but  if  the  Court  have 
the  right  to  entertain  it,  the  duty  is  imperatire,  and  we  are  not  at  liberty 
to  Bhrink  from  its  performance.  We  live  under  a  government  of  laws, 
reaching  aa  well  to  the  legislative  as  to  the  other  \>rancheB  of  the  govern- 
ment; and  if  we  wish  to  uphold  and  perpetuate  free  institutions,  we 
must  maintain  a  vigilant  watch  against  all  encroachments  of  power, 
whether  arising  from  mistake  or  design,  and  from  whatever  source  they 
proceed.  The  constitution  is  explicit  in  its  terms,  and  in  a  particular 
class  of  cases  upon  which  the  legislature  may  act,  it  denies  to  a  bare 
majority  of  the  members  the  power  which  in  other  cases  they  undeniably 
possess.  To  give  efficiency  to  this  provision,  and  secure  the  people  against 
the  exercise  of  powers  which  they  have  not  granted,  we  must,  I  think, 
when  called  upon  to  do  so,  look  beyond  the  printed  statute-book,  and  in- 
quire whether  bills  creating  or  altering  corporations  have  received  the 
requisite  number  of  votes." 

In  FovUr  t.  Piereej  2  California  R.  on  p.  168,  Mubbat,  C.  J.  said:  "We  are 
called  upon  to  decide  whether  the  courts  of  the  land,  to  whom  belong  the 
gnardianship  and  exposition  of  the  laws  and  constitution,  have  power  to 
go  behind  the  act  itaelf  to  i;iquire  whether  the  legislature,  or  the  execu- 
tive  as  a  component  part  of  the  legislative  power,  have,  in  passing  or 
approving  such  act,  violated  or  disregarded  the  mode  pointed  out  by  the 
organic  law  of  the  land.  It  may  be  well  to  remark  here,  that  the  rule 
laid  down  on  the  subject  of  parol  evidence,  is  entirely  foreign  to  this 
case,  and  only  applies  to  written  contracts  between  the  parties:  so  that 
if  a  legislative  act  cannot  be  impeached,  it  is  in  consequence  of  the  high 
dignity  and  supposed  absolute  verity  of  the  record,  and  not  because  of 
the  rule  referred  to.  In  fact,  if  a  court  cannot  resort  to  parol  evidence 
in  such  eases,  the  door  to  all  inquiry  is  closed,  as  it  is  impossible,  fi'om 
the  nature  of  the  case,  to  obtain  any  other  evidence  in  most  cases  that 
may  arise.  I  am  of  opinion  that  there  is\ko  difference  between  declare 
ing  a  law  unconstitutional  for  matters  patent  upon  its  face,  though  passed 
regularly,  and  a  law  apparently  good,  yet  passed  in  violation  of  those 
rales  which  the  constitution  has  imposed  for  the  protection  of  the  rights 
and  liberties  of  the  citiien.  If  such  matters  cannot  be  inquired  into, 
the  wholesome  restrictions  which  the  constitution  imposes  on  legislative 
and  executive  action  become  a  dead  letter,  and  courts  woulctbe  compelled 
to  administer  laws  made  in  violation  of  private  and  public  righte,  with- 
out power  to  interpose.  The  fact  that  the  law-making  power  is  limited 
by  rules  of  government,  and  ita  acts  receive  judicial  exposition  from  the 
courts,  carries  with  it,  by  implication,  the  power  of  inquiring  how  far 
those  exercising  the  law-making  power  have  proceeded  constitutionally. 
The  weight  and  'character  of  the  testimony  necessary  to  disprove  the 
record  may  be  difficult  to  determine;  but  once  possessing  the  power,  the 
Court  must  proceed  accoi^ng  to  known  rules." 

In  The  PecpU  v.  The  Superoieorey  &C.,  4  Selden,  817,  Willabd,'J.  said: 
*' Where  the  objection  to  the  validity  of  a  law  springs  out  of  the  failure 
of  the  legislature  to  comply  with  the  provisions  of  the  constitution. 
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in  the  pleadings,  or  in  this  case,  in  the  return.  The  adyerse  party  should 
haye  an  opportunity  to  oontroTert  the  allegation,  and  to  prove  a  due  con- 
formity on  the  part  of  the  legislature  with  the  requirement  of  the  con- 
stitution. The  legal  presumption  is  that  a  law  published  under  the  an- 
thority  of  the  gOTomment,  was  correctly  passed,  so  far  at  least  as  relates 
to  matters  of  form."  After  some  remarks  applicable  to  the  peculiar  fea- 
tures of  the  case  in  hand,  he  continued:  "While  this  law  did  not  require 
for  its  passage  the  presence  of  three-fifths  to  form  a  quorum,  it  required 
like  other  laws,  that  the  question  on  its  final  passage  should  be  taken  by 
yeas  and  nays,  and  that  they  should  be  duly  entered  on  the  journals.  It 
has  never  been  the  practice  for  the  presiding  officers  to  certify  that  these 
directions  of  the  constitution  were  complied  with.  The  presumption  is 
that  they  were,  and  in  my  judgment  it  is  not  admissible  to  prove  the 
contrary  in  any  case,  and  certainly  not  where  the  pleadings  have  not 
tendered  an  issue  on  that  fact. 


"Again,  the  provision  of  the  constitution  requiring  the  question  upon 
the  final  passage  of  a  bill  to  be  taken  immediately  upon  its  last  reading, 
and  the  yeas  and  nays  to  be  entered  on  the  journal,  is  only  directory  to 
the  legislature.  There  is  no  clause  declaring  the  act  to  be  void  if  this 
direction  be  not  followed.  It  doe»  not  stand  on  the  same  footing  with 
the  requirement  of  a  certain  number  to  form  a  quorum,  or  to  pass  a  bill. 
In  the  latter  case  there  is  a  defect  of  power  if  the  requisite  number  be 
not  present  and  voting." 

To  these  cases  may  be  added  an  extract  from  a  late  opinion  of  Attor- 
ney General  Black,  in  the  matter  of  the  claim  of  Hon.  R,  W.  Thompson. 
The  following  is  his  language : 

"We  cannot  go  behind  the  written  law  Itself,  for  the  purpose  of  ascer- 
taining what  the  law  is.  An  act  o£  Congress  examined  and  prepared  by 
the  proper  officers,  approved  by  the  president  and  enrolled  in  the  Depart- 
ment of  State,  cannot  afterwards  be  impugned  by  evidence  to  alter  and 
contradict  it.  It  imparts  the  absolute  verity  of  a  record,  at  least  in  so 
far  that  no  extrinsic  proof  can  be  received  to  erase  one  thing  from  it,  or 
to  interpolate  another  into  it.  If  there  be  an  apparent  conflict  between 
the  journals  and  the  law,  as  finally  approved  and  enrolled,  the  journals 
have  no  claim  to  superior  authenticity.  It  certainly  has  happened  very 
often,  and  may  happen  any  day,  that  a  clerk  neglects  to  note  down  the 
result  of  a  vote  which  strikes  out  a  clause  or  a  section  fh>m  a  bill  in  its 
passage.  On  the  strength  of  such  a  hiatus  in  the  journals,  who  would 
say  that  the  section  stricken  out  should  be  considered  part  of  the  law 
after  it  is  passed  and  and  enrolled?  If  the  law  is  to  be  looked  for  in  the 
journals,  the  president  ought  to  examine  all  the  journals  of  both  houses 
before  he  approves  a  bill;  for  they  may  contain  evidence  of  provisions 
which  are  not  in  the  bill,  and  which  he  would  not  approve  of.  But  this 
mode  of  finding  laws  in  the  journals  would  make  enactments  neither  ap- 
proved by  the  executive  nor  passed  by  the  constitutional  majority  of  two- 
thirds.    This  is  not  all.    If  the  law  may  be  changed  by  reference  to  the 


OF  THE  STATE  OP  DJDIAKA. 


167 


COLBMAll 
T. 

Dobbins. 


jooinals,  ftny  other  eridenee,  written  or  parol,  may  be  reoelTed  for  the  Not.  Terra, 
nme  purpoee.  An  act  of  Congress  which  has  gone  through  all  the  forms  1856. 
of  the  eonstitution  and  Is  authenticated  aooording  to  law,  may  after- 
wuds  be  mended  or  marred  by  the  testimony  of  any  spectator  who  hap- 
pened to  be  present  when  it  passed.  What  is  in,  or  what  is  not  in  a 
statute,  must  then  be  a  question  as  open  to  oontradiotory  proof  on  both 
Bides,  as  the  terms  of  a  horse  trade.  And  who  shall  decide  such  disputes 
when  they  arise?  The  judiciary.  It  would  be  a  new  service  to  the 
judges;  but  perhaps  with  the  aid  of  juries,  and  some  enlargement  of 
equity  powers,  to  perpetuate  testimony,  a  sort  of  justice  might  be  aooom- 
plished  in  some  oases  with  a  great  deal  of  trouble.  But  an  ezecuUTe  or 
ministerial  officer  wanting  those  aids  in  the  inyestigation  of  truth,  would 
often  be  obliged  to  decide  at  random.  We  must  take  the  acts  of  Con- 
gress ss  we  find  them,  without  addition  or  diminution.  The  rule  is  so 
obtiously  necessary,  that  no  other  has  been  erer  seriously  proposed." 

(2)  MiOer  t.  The  SiaU,  8  Ohio  State  R.  475,  is  a  ease  very  similar  to  that 
here  supposed.  The  case  seems  to  have  been  very  ably  argued,  and  Tcry 
thoroughly  considered  by  the  Court  In  delivering  the  opinion  of  the 
Court,  Thvbmab.  C.  J.  said:  "By  the  16th  section  of  the  2d  article  of 
the  constitution  it  is  prorided,  among  other  things,  in  reference  to  legis- 
latiTe  proceedings,  that  'eyery  bill  shall  be  Ailly  and  distinctly  read,  on 
Uiree  diiferent  days,  unless,  in  case  of  urgency,  thre^fourths  of  the 
boose  in  which  it  shall  be  pending,  shall  dispense  with  this  rule.'  And 
'no  bill  shall  contain  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.' 


*' Assuming,  for  the  present,  without  so  deciding,  that  this  question 
vises  upon  the  records,  and  that  the  journals  of  the  Assembly  may  be 
looked  at  to  ascertain  the  facts,  I  come  at  onccrto  the  questions,  what  are 
the  facts?  and  what  is  their  effect  upon  the  validity  of  the  act?  The 
ftiets  supposed  to  be  material,  are,  that  the  bill  originally  introduced  t 
sfter  being  read  twice,  and  on  different  days,  was  committed  to  a  select 
eommittee,  who  reported  it  back  with  one  amendment,  to-wit:  ^Strike 
oat  all  after  the  enacting  clause,  and  insert  a  new  bill;'  that  on  a  subse- 
quent day  (April  12),  this  amendment,  after  being  itself  amended,  was 
^reed  to,  and  the  bill  as  amended,  ordered  to  be  engrossed  and  read  a 
third  time  to-morrow;  that  on  the  morrow,  (AprU  18),  it  was  'read  the 
third  time'  and  passed,  and  haring  afterwards  passed  the  house,  and 
been  duly  enrolled,  was  signed  by  the  presiding  oncers  of  the  two 
booses,  filed  in  the  proper  office,  and  published  among  the  laws. 

"Now,  presumptions  are  erery  day  made  to  support  the  proceedings 
of  the  courts,  far  more  liberal  than  would  be  a  presumption  that  this 
so  called  'new  bill'  was  read  on  three  days;  and  it  is  difficult  to  per- 
eeire  why  the  proceedings  of  the  Assembly  are  not  entitled  to  as  much 
fsTor  as  the  doings  of  the  courts.  The  latter  are  as  much  bound  as  the 
former  to  keep  a  record,  or  journal,  and  no  one  will  4>retend  that  legis- 
latire  records  should  be  more  full  and  perfect  than  judicial.    If  a  strict, 
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Not.  Term,  litoral  eompliBnoe  with  erory  oonsUtationBl  roquiTomen^  howoTor  min- 
1856.  ute,  is  neoessary  to  Um  yaliditj  of  a  law,  and  the  courts  are  bound  to 
hold  that  nothing  was  done  but  what  appears  in  the  leglslatiTe  journala, 
it  is  easj  to  demonstrate  that  not  a  single  statute  enacted  since  the  con- 
stitution took  eifect^  can  be  upheld.  It  is  no  where  stated  in  the  jour- 
nals that  any  reading  of  a  bill  was  ftiU  and  distinct,  although  the  con- 
stitution requires  that  erery  reading  shall  be  so.  But  surely  this  omia- 
sion  does  not  Titiate  eyery  act  that  has  been  passed,  and  make  it  the 
duty  of  the  courts  to  hold  them  null  and  void.  Eyerybody,  I  suppose, 
would  admit  that  the  reading  being  stated,  the  fulness  and  distinctness 
thereof  may  be  presumed.  If  so,  why  may  not  three  readings,  and  on 
diiferent  days,  be  presumed,  when  to  do  so  contradicts  nothing  in  the 
journal,  but,  on  the  contrary,  is  entirely  consistent  with  it? 

"But  inasmuch  as  the  amendment  in  this  case  is  styled  in  the  journal 
a  *new  bill,'  it  is  said  that  three  readings  were  necessary.  Why  neces- 
sary? The  amendment  was  none  the  less  an  amendment  because  of  the 
name  giyen  it.  It  is  not  unusual,  in  parliamentary  proceedings,  to 
amend  a  bill  by  striking  out  all  after  the  enacting  clause  and  in- 
serting a  new  bill.  Jeff.  Manual,  s.  86.  When  the  subject  or  proposition 
of  the  bill  is  thereby  wholly  changed,  it  would  seem  to  be  proper  to  read 
the  amended  bill  three  times,  and  on  different  days;  but  when  there  is 
no  such  yital  alteration,  three  readings  of  the  amendment  are  not  re- 
quired. 


"Neither  bill  nor  amendment  is  spread  upon  the  journal,  and  unless 
we  were  to  run  into  the  absurdity  of  receiying  parol  proof,  and  trying 
the  yalidity  of  a  stotnte  upon  the  testimony  of  witnesses,  we  could  not 

say  that  any  substential  change  was  made. 

«**e*«ee*eee 

"Nor  is  it  to  be  forgotten  that  eyery  reasonable  intendment  is  to  b^ 
made  in  fayor  of  the  proceedings  of  the  legislature.  It  is  not  to  be  pre- 
sumed that  the  Assembly,  or  either  house  of  it,  has  yiolated  the  consti- 
tution; when,  therefore,  it  appears  1^  the  journals  that  a  bill  was 
amended  by«  striking  out  all  after  the  enacting  clause,  and  inserting  a 
*  new  bill,'  so  called,  and  but  one  reading  after  the  amendment  is  re- 
oorded,  it  cannot  be  presumed  that  the  matter  inserted  was  upon  a  dif- 
ferent subject  from  that  stricken  out,  especially  when  the  matter  inserted 
is  consistent  with  the  title  borne  by  the  bill  before  the  amendment.  This 
is  the  more  obyious  and  reasonable  since  the  constitution  proyidea  that 
*No  bill  shall  contain  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  ite  title.' 


"That  the  power  to  make  laws  is  yested  in  the  Assembly  alone,  and 
that  no  act  has  any  force  that  was  not  passed  by  the  number  of  yotes 
required  by  the  constitution,  are  nearly,  or  quite,  self-eyident  proposi- 
tions. These  essentials  relate  to  the  authority  by  which,  rather  than  to 
the  mode  in  which  laws  are  to  be  made. 
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''Now  to  teenre  the  oareM  ezeroise  of  this  power,  and  for  other  good 
reeionfl,  the  constitution  prescribes  or  recognises  certain  things  to  be 
done  in  the  enactment  of  laws,  which  things  form  a  coarse  or  mode  of 
legislatiye  procedure.    Thos  we  find,  uUer  alia,  the  proyision  before 

quoted.     This  is  an  important  proyision  without  doubt;  but 

neyertheleBS  there  is  much  reason  for  saying  that  it  is  merely  directory 
in  its  character,  and  that  its  obeeryance  by  the  Assembly  is  secured  by 
their  sense  of  duty  and  official  oaths,  and  not  by  any  superyisory  power 
of  the  courts.    Any  other  construction,  we  incline  to  think,  would  lead 

to  yery  absurd  and  alarming  consequences. 

•        eeeee****** 

''But  whether  the  constitution,  in  the  particular  under  consideration, 
is  merely  directory  or  not^  it  cannot  be  gainsayed,  it  seems  to  us,  that 
where  the  journals  show  that  a  bill  was  passed,  and  there  is  nothing  in 
them  to  show  that  it  was  not  read  as  the  constitution  requires,  the  pre- 
snmption  is  that  it  was  so  read,  and  this  presumption  is  not  liable  to  be 
rebutted  by  proof.  If  it  be  said,  as  was  said  in  the  argument,  that  this 
leaves  the  Assembly  at  liberty  to  disregard  the  constitution,  the  answer 
is  obyioos,  that  a  disposition  to  disregard  it  is  no  more  to  be  imputed  to 
the  l^slatiye  than  to  the  judicial  department  of  the  goyernment,  and 
ooght  not  to  be  imputed  to  either.  The  members  of  both  departments 
take  an  oath  to  support  that  instrument,  and  we  are  not  liberty  to  as- 
some  that  the  sense  of  duty,  and  of  the  obligation  of  an  oath,  is  weaker 
in  the  one  than  in  the  other." 

(8)  The  language  of  Prof.  Qbexklsat  is:     "Notice  is  taken  by  all 

tribunals,  of the  sittings  of  the  legislature,  and  its  established 

and  usual  course  of  proceeding;  the  priyileges  of  its  members,  but  not 
the  transactions  on  its  journals."  The  cases  cited  in  support  of  the  text 
tie:  Lake  y.  Kmff^  1  Saund.  181;  Biri  y.  Itothwell^  1  Ld.  Raym.  210,  848; 
Bex  y.  WUde,  1  Ley.  296;  1  Doug.  97,  n.  41;  Bex  y.  Arundel^  Hob.  109, 
110,  111;  Bex  y.  KnoUys,  1  Ld.  Raym.  10,  15,  StockddU  y.  ffamard,  7 
C.  and  P.  781;  9  Ad.  and  £1. 1;  11  id,  258;  Sheriff  ot  Middleseai^t  case,  id. 
278;  Ouei^  y.  SUwari,  7  M.  and  Q.  487. 

Lake  y.  Kin^  was  an  action  upon  the  case  for  printing  a  false  and 
scandalous  petition  to  a  committee  of  the  House  of  Commons,  and  deliy- 
ering  copies  thereof  to  the  members  of  the  committee.  "And  this  case 
was  often  times  debated. And  the  defendant  principally  in- 
sisted upon  the  order  and  course  of  proceedings  in  Parliament,  whioh 
allow  the  printing  and  deliyering  of  petitions  and  cases  depending  in 
Parliament,  or  before  any  committee  thereof.  And,  as  Colemanf  a  mem* 
ber  of  Parliament,  said  at  the  bar,  that  when  it  was  a  question  in  the 
House  of  Commons,  whether  it  should  be  allowed  to  print  and  deliyer 
copies  of  petitions  and  cases  to  members  of  Parliament,  it  was  resolyed 
in  the  affirmatiye,  that  they  should  be  so  allowed.  And  of  the  order  of 
proceedings  of  Parliament  and  their  committees  the  Court  will  take 
judicial  notice. 

^^And  after  this  case  had  depended  twelve  terms,  now  this  term  [Hil. 
19  and  20  Oar.  II.  Regis.]  judgment  was  given  for  the  defendant  by 
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that  it  was  the  order  and  course  of  proceedings  in  Parliament  to  print 
and  deliyer  copies,  ftc,  whereof  they  ought  to  take  judicial  notice." 

In  BirtT.  Mothwellf  the  Court  said:  "Now  the  courts  at  Weitmm$iir 
ought  to  take  notice  of  the  beginning  of  all  Parliaments."  And  it  did 
accordingly  arrest  judgment  on  account  of  the  mistatement  of  the  place 
of  holding  the  Parliament  at  which  the  statute  relied  upon  in  the  declar- 
ation was  made. 

In  Rez  T.  WUde,  per  Otuiam:  "The  Court  is  obliged  to  take  notice 
of  the  commencement  of  Parliaments,  and  also  of  prorogations  and  sea- 
sions."    This  case  was  precisely  similar  to  JSirt  t.  RothwiXL 

In  Rex  y.  Arundel,  Ld.  Hoba&t  said:  "But  now  suppose  the  journal 
were  every  way  full  and  perfect,  yet  it  hath.no  power  to  satisfy,  destroy 
or  weaken  the  act,  which  being  a  high  record  must  be  tried  only  by 
itself,  teste  meipso.  Now  journals  are  no  records,  but  remembrances  of 
forms  of  proceedings  to  the  record;  They  are  not  of  necessity,  neither 
hare  they  always  been.  They  are  like  the  dockets  of  the  pronotartes, 
or  the  particular  to  the  King's  patents.  The  last  intended  Parliament, 
10  Jac.,  if  you  be  judged  by  the  journal,  it  was  a  large  and  well  occu- 
pied Parliament,  yet  because  no  act  passed,  nor  record  is  of  it,  it  was 
resolved  by  all  the  judges  to  be  no  Parliament.    1  Ro.  29,  p.  1,  Hutt.  61. 

"The  journal  is  of  good  use  for  the  observation  of  the  generalty,  and 
materialty  of  proceedings  and  deliberationB  as  to  the  three  readings  of 
any  bill,  the  intercourses  between  the  two  Houses,  and  the  like;  but 
when  the  act  is  passed,  the  journal  is  expired." 

In  Rex  V.  Knolfys,  Ld.  Holt  said  that  the  "journals  are  not  records  of 
Parliament,  and  therefore  we  cannot  take  notice  of  them,"  and  cited 
Hob.  eupra, 

StoekddU  v.  Haneard,  reported  in  7  C.  and  P.  781,  and  9  Ad.  and  El.  1 ; 
the  Sheriff  of  MiddUeea^ 9  case,  11  Ad  and  El.  80,  Philad.  ed.,  and  QutUfy 
V.  Stewart,  2  M.  and  G.  487,  refer  to  the  privileges  of  Parliament  and  its 
members,  and  seem  to  have  no  bearing  upon  the  questions  in  this  case. 

(4)  As  to  how  much  the  journals  or  parol  testimony  ought  to  weigh 
in  evidence  against  the  validity  of  the  statute,  see  the  remarks  of  the 
chief  justice,  in  Sunt  v.  Van  Alsiyne,  25  Wend.  006,  and  the  conflicting 
opinions  of  senators  Franklin  and  Paigb  in  Purdsf  v.  The  People,  4 
Hill,  884;  Perkins,  J.  in  Skinner  .  Deming,  2  Ind.  R.  on  p.  660;  and 
MVRRAT,  C.  J.  in  Fowler  v.  Fierce,  eupra.  Vide,  also.  The  People  v.  The 
Supervieort,  &c.,  4  Selden,  on  p.  829;  6  Ohio  R.  868;  8  Ohio  State  R. 
on  p.  482. 

(6)  Senator  Paige,  in  that  case,  p.  894  said:  "We  have  a  right,  I 
think  to  go  behind  the  printed  statute  book  in  order  to  ascertain  whether 
bills  have  been  constitutionally  passed.  Judges,  who  are  bound  to  take 
notice  of  a  public  act,  must  determine  this  question  by  an  inspection  of 
the  record;  for  wd  tiel  record  cannot  be  pleaded  to  a  statute."  Senator 
Franklin  was  of  the  same  opinion,  p.  404.  The  authorities  cited  are, 
Dwarr.  on  Stat  680,  666;  8  Coke's  "R.  28-,  Rex  v.  Robotham,  8  Burr.  1472. 

In  Warner  v.  Been,  and  Bolander  v.  Stevens,  28  Wend.  108,  Senator 
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VotPLAircK  held  that  the  doctrine  of  Lord  Coke,  "that  against  a  general    Nov.  Term, 


act  of  Parliament,  or  sueh  an  act  whereof  the  judges  onght  ex  ofieio  to 
take  notioe,  md  M  r$eord  cannot  be  pleaded,  applied  to  an  act  of  our 
legislature.  That  it  was  the  duty  of  the  Court,  without  the  intenrention 
of  a  jury,  to  inform  themseWes  as  to  the  legal  existence  of  a  statute  the 
best  way  they  could,  by  reference  to  the  journals  of  the  legislature,  by 
sdTerting  to  uncontradicted  contemporaneous  public  history,  and  by 
inspeetion  of  the  statute  in  manutoript  in  the  secretary's  office." 


1856. 


Mkdlbk 

HiATT. 


Medlsr  v.  Hiaxt. 


locumbranoes  on  real  estate  eouTeyed  by  a  deed  containing  a  coyenant 
against  incumbrances,  are  not  presumed  to  be  excluded  from  the  ope- 
ration of  the  coTcnant  because  their  existence  was  known  to  the  ven- 
dee at  the  time  of  the  execution  of  the  deed. 

To  prodaoe  such  exclusion,  there  must  be  in  addition  to  such  notice, 
something  in  the  transaction  of  sale  showing  that  the  parties  did  not 
intend  that  the  incumbrance  should  be  within  the  covenant. 

Thus,  where  at  the  time  of  the  conveyance  it  is  verbally  agreed,  or 
plainly  understood,  by  the  parties,  that  the  vendee  is  to  receive  his 
deed  subject  to  the  incumbrance,  as  part  consideration  for  the  land, 
its  existence  would  not  be  a  sufficient  ground  on  which  to  resist  the 
payment  of  a  note  given  for  the  purchase-money. 

APPEAL  from  the  Banddph  Circuit  Court. 

Davison,  J. — JERatt  aued  MecUer  upon  two  promissory 
notes,  each  for  the  payment  of  100  dollars. 

The  defendant's  answer  to  the  complaint  avers  that 
the  notes  sued  on  were  given  by  the  defendant  for  the 
purchase-money  of  certain  lands  which  are  described, 
and  which,  by  deed  in  fee,  were  conveyed  to  him  by  the 
plaintifEl  That  in  and  by  said  deed,  it  was  covenanted, 
1.  That  the  lands  are  unincumbered  excepting  the  dower 
right  of  one  Catharine  ERaJtt;  2.  That  the  grantor  is 
lawfully  seized,  &c.;  8.  That  he  will  warrant  and  defend 
against  all  claims  whatsoever,  excepting  said  dower  right. 
It  is  alleged  that  a  stream  of  water  called  Cabin  creek 
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Not.  Term,   runs  throuirli  the  lands,  and  that  at  the  time  of  the  con- 
—        —  veyance  there  was  across  Cabin  creek,  a  short  distance 
''■;;•»     below  said  lands,  a  dam  which  backed  the  stream  upon 
HiATT.      them,  so  as  to  overflow  a  large  quantity  thereof,  viz., 
ten  acres,  which  lands  so  overflowed  are  therehy  dam- 
aged 200  dollars.    And  farther,  that  the  right  so  to 
hack  the  water  had  heen  ohtained  from  one  Jether  HicUt, 
a  former  owner  of  the  lands,  and  was,  at  the  time  of 
said  conveyance,  an  easement  and  an  incumhrance  exist- 
ing thereon,  and  that  it  still  does  exist  thereon,  to  the 
defendant's  damage,  &c.,  wherefore  the  consideration  of 
the  notes  haQ  failed,  &c. 

The  plaintiff  replied,  inter  alia^  as  follows:  ^' That  the 
defendant,  when  he  purchased  the  lands,  well  knew  of 
the  existence  of  said  dam,  and  also,  at  the  time  and  be- 
fore he  purchased,  he  knew  of  such  pretended  right  to 
flow  hack  the  water."  To  this  the  defendant  demurred, 
but  his  demurrer  was  overruled. 

There  being  issues  of  fact,  the  cause  was  submitted  to 
a  jury,  who  found  for  the  plaintiff  210  dollars,  the  fiill 
amount  of  the  notes  and  interest. 

New  trial  refused,  and  judgment. 

It  is  conceded  that  the  action  of  the  Court,  in  over- 
ruling the  demurrer,  raises  the  main  question  in  the 
cause.  And  in  support  of  that  ruling  it  is  insisted  that, 
as  the  appellant  received  a  deed  for  the  lands,  with  full 
notice  of  the  dam  and  the  right  to  continue  it,  the  law 
presumes  that  he  took  the  conveyance  subject  to  the  in- 
cumbrance. 

The  rule  of  decision  on  this  subject,  as  evinced  by  va- 
rious authorities,  is,  to  some  extent,  unsettled.  If  one  of 
the  authorities,  however,  sustain  the  position  that  mere 
notice  to  the  vendee,  at  the  time  he  receives  his  deed,  of 
an  existing  incumbrance,  excludes  it  from  the  operation 
of  an  express  covenant  against  incumbrances.  To  pro- 
duce such  exclusion,  there  must,  in  addition  to  notice, 
be  something  in  the  transaction  of  sale  which  conduces 
to  show  that  the  parties  did  not  intend  that  the  incuno.- 
brance  should  be  within  the  covenant.    Where,  at  the 


OP  THE  STATE  OP  INDIANA.  178 

time  of  the  conveyance,  it  is  verbally  agreed  or  plainly   Nov.  Term, 
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his  deed  subject  to  the  incumbrance,  as  part  considera-     M"^^** 
taon  for  the  land,  the  existence  of  it  would  be  no  suffi-       Hiatt. 
cient  ground  on  which  to  resist  the  payment  of  a  note 
pven  for  the  purchase-money. 

The  plaintiff  cites  Allen  v.  LeSy  1  Ind.  R.  58.  There, 
AUen,  as  the  administrator  of  James  WoodSj  deceased, 
sued  Lee  on  a  promissory  note  given  for  real  estate. 
The  defendant  set  up  as  a  defense  an  outstanding  life- 
lease  granted  by  John  Grayy  a  former  owner  of  the  land, 
to  one  Prichard,  which  was  alleged  to  be  an  incum- 
brance on  the  land.  It  was  proved  that  at  the  time  Lee 
purchased  the  land,  he  knew  that  the  lease  was  out- 
standing, and  contracted  for  Woods* s  interest  subject  to 
that  lease ;  that  the  deed  was  drawn  up  in  the  presence 
of  Woods  and  Leey  according  to  directions  given  by  the 
latter;  that  after  it  was  written.  Woods  stated  that  Lee 
was  to  take  the  land  incumbered  with  Prichard's  title, 
and  he  thought  it  should  be  so  mentioned  in  the  deed, 
dSiA'Lee  replied,  he  knew  that  such  was  the  contract,  but 
it  was  unnecessary  to  mention  it  in  the  deed,  for  that 
he,  Lee,  was  about  to  undertake  to  keep  Prichard,  and 
wished  to  have  the  whole  title  to  the  land  in  himself. 
The  stipulation  mentioned  by  Woods  was  therefore 
omitted.  Upon  this  evidence  the  Court  held  that  Lu 
received  the  deed  subject  to  the  incumbrance. 

We  adhere  to  this  decision,  because  the  evidence  sim- 
ply proves  an  agreement  that  enters  into  and  constitutes 
a  part  consideration  for  the  land,  and  does  not,  there- 
fore, in  any  manner  contradict  the  terms  of  the  written 
warranty.  But  how  stands  the  case  upon  the  record? 
The  plaintiff's  reply  contains  nothing  from  which  a  con- 
tract relative  to  the  easement  can  be  inferred.  It  is  true, 
the  defendant  knew  of  the  incumbrance ;  but  mere  no- 
tice of  it  does  not  indicate  even  an  intent  to  relinquish 
any  remedy  he  might  have  under  the  covenants  in  his 
deed. 
In  sales  of  personal  property,  no  doubt,  a  warranty  of 
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or  obviously  perceptible  to  the  purchaser  at  the  time  of 
sale ;  but  in  this  respect,  the  distinction  between  such 
warranty  and  that  which  relates  to  real  estate,  is,  in  our 
opinion,  too  well  settled  to  require  exposition. 

A  late  case  in  the  Supreme  Court  of  OhiOj  decides 
that  incumbrances  on  real  estate  conveyed  by  a  deed 
which  contains  a  covenant  against  incumbrances,  are 
not  presumed  to  be  excluded  from  the  operation  of  such 
covenant  because  they  were  known.toT;he  parties  to  the 
deed  at  the  time  of  its  execution.  Long  v.  Moler,  May 
term,  1856. 

We  are  inclined  to  hold  the  decision  of  the  Circuit 
Court  overruling  the  demurrer,  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Smithy  for  the  appellant. 

W.  A.  PeeUe  and  T.  N.  BrowrUy  for  the  appellees. 
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Wbstfall  v.  Hunt. 


CoTenant  The  declaration  alleged  that  the  defendant  had  sold  to  the 
plaintiff  a  lot  in  T^  coTenanting  that  he  was  self  ed  in  fee  of  the  pre- 
mises; that  he  had  a  right  to  seU  and  eonrey  the  same;  that  Uie  plain- 
tiff should  haTe  lawftd  possession  and  qniet  eigoyment  thereof;  aad 
that  he,  the  defendant,  would  warrant  and  defend  the  title  against  aU 
lawful  claims.  It  was  averred  that  the  defendant  was  not  so  seiied, 
and  had  no  right  to  oonyey;  that  the  plaintiff  oould  not  lawfully  pos- 
sess the  premises;  that  the  defendant  had  not  warranted  against  all 
lawful  claims,  but  that,  at  the  time  the  deed  was  executed  the  para- 
mount title  and  freehold  was  in  a  person  other  than  the  defendant; 
and  that,  by  virtue  of  such  title,  the  plaintiff  had  been  evicted.  Pleas 
traversing  the  averments.  The  facts  were  agreed  upon  as  follows: 
The  defendant  laid  out  T.  in  1S80,  on  land  of  which  he  was  seised  in 
fee,  and  made  a  plat  of  the  town,  on  which  the  lot  in  question  ia 
marked  "Public  Square."    In  Jvm^  1880,  he  tendered  the  lot  to  the 
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MHiimiasionen  appointed  to  looaie  the  seat  of  jvstioe  of  Boone  county;    Not.  Term, 
and  to  indnoe  them  to  locate  the  same  at  T,  he  offered  to  donate  to  said        1856. 
county  thirty  other  lots.    But  the  offers  were  not  accepted:  L.  was     WmtfauT 
ehoeen,  at  which  place  the  seat  of  justice  has  CTcr  since  heen.    From  t. 

Jm»e,  1880^  till  JVdmary,  1862,  the  lot  was  unoccupied  and  unenclosed.  Hunt. 
At  the  latter  date  it  was  sold  to  the  plaintiff,  who  has  ever  since  liad 
quiet  possession  under  the  deed.  In  Jul^^  1862,  defendant  filed  an- 
other plat,  like  the  first,  except  that  he  ayerred  that  the  lot  marked 
*<  Public  Square,"  in  the  first  plat,  was  intended  to  be  donated  to  the 
county  of  Boone;  provided  the  county  seat  was  located  at  T.  and  the 
oourt4iouse  built  thereon. 

Heldf  that  the  lot  is  isti  to  be  considered  public  property  merely  because 
the  owner  pleased  to  name  it  "Public  Square;"  that  there  should  be 
not  only  a  clear  intent,  on  his  part,  to  devote  Uie  lot  to  the  use  of  the 
public,  but  there  must  be  an  acceptance  on  the  part  of  tiie  public. 

BeH  also,  that  there  is  no  evidence  that  the  square  was  dedicated  to  the 
inhabitante  of  T, 

BeH  also,  that  the  county  of  Boone  cannot,  under  s.  2,  ch.  107,  R.  S.  1881, 
claim  any  interest  in  this  square. 

BieUf  also,  that  the  i^rase  "Public  Square,"  when  used  in  our  statutes, 
as  also  in  ite  popular  import,  refers  almost  exclusively  to  grounds  oc- 
cupied by  the  court-house  and  owned  by  the  county. 


APPifiAL  from  the  Boone  Circuit  Court.  J^wa^, 

Davison,  J. — Covenant  by  Hunt  against  WestfaU.  The 
deelaration  states  that  the  defendant  in  consideration, 
Ac,  by  deed  bargained  and  sold  to  the  plaintiff  a  cer- 
tain lot  of  ground  in  Thomtounty  Boone  county,  (describ- 
ing it) ;  and,  by  the  same  deed,  covenanted  that  he  was 
seized  in  fee  of  the  lot,  and  had  a  good  right,  &c,  to 
sell  and  convey  the  same ;  that,  by  force  of  the  deed,  the 
plaintiff  should  lawfully  possess  and  quietly  enjoy  the 
premises  conveyed ;  and  that  he,  the  defendant,  would 
warrant  and  defend  them  against  all  lawful  claims  what- 
soever. It  is  averred  that  the  defendant  was  not  seized, 
nor  had  he,  as  alleged,  good  right  to  convey.  That  the 
plaintijB^  by  force  of  said  deed,  could  not  lawfully  pos- 
aees  the  premises;  nor  hath  the  defendant  warranted 
them  agiunst  all  lawful  claims,  but  on  the  contrary,  at 
the  time  the  deed  was  executed,  the  paramount  title  and 
freehold  of  the  lot  conveyed  was  in  a  person  other  than 
the  defendant;  and  that  by  virtue  of  sudi  paramount 
titie^  the  plaintiff  had  been  evicted,  Ac. 
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Not.  Term,       In  defense  of  the  action  it  waa  pleaded,    1.  That 

^^         the  defendant  was  seized  and  had  good  right  and  lawful 

WwTPALL    authority  to  convey,  4c. ;  2.  That  the  plaintiff  was  not 

HuifT.      disturbed  in  his  possession  of  the  premises,  nor  was  he 

evicted. 

The  case,  upon  an  agreement  of  facts,  was  submitted 
to  the  Court,  who  found  for  the  plaintiff  99  dollars;  and 
over  a  motion  for  a  new  trial,  there  was  judgment. 

The  &cts  agreed  on  are  these :  In  the  year  1830,  West- 
faUf  being  seized  in  fee  of  the  land  on  which  Thomtown 
is  situate,  laid  out  said  town  and  made  a  plat  of  it,  which 
was,  on  the  10th  of  April  of  that  year,  duly  recorded. 
Upon  this  plat,  the  lot  in  question  is  distinctly  marked, 
"Public  Square."  Commissioners  appointed  to  locate 
the  seat  of  justice  of  Boone  county,  met  for  that  purpose 
in  said  county,  in  JunCy  1880,  and  WestfaU  then  and 
there  offered  and  tendered  the  lot  designated  "  Public 
Square,"  for  the  purpose  of  erecting  thereon  a  court- 
house ;  and  further,  as  an  inducement  to  the  location  of 
said  seat  of  justice  at  Thomtownj  he  offered  to  donate  to 
said  county  thirty  other  lots;  but  the  commissioners  re- 
fused to  accept  the  donation,  and  shortly  afterwards 
made  such  location  at  Lebanon^  where  the  seat  of  justice 
of  said  county  has  ever  since  remained.  From  the  time 
WestfaU  offered  the  lot  to  the  commissioners,  it  was,  and 
continued  to  be,  until  the  24th  of  Fdmiaryy  1852,  unoc- 
cupied and  unindosed.  At  that  date  he  sold  and  con- 
veyed the  same  lot  to  the  plaintiff,  who  has  remained  in 
quiet  and  undisturbed  possession  under  his  deed.  West- 
folly  in  Juhfy  1852,  filed  another  plat  of  said  town,  similar 
to  the  first,  with  this  exception :  in  the  latter  he  avers 
that  the  lot  marked  "  Public  Square  "  was  laid  out  and 
was  intended  to  be  donated  to  the  county  of  Booncy  pro- 
vided that  the  county  seat  was  located  at  Thomtaumj 
and  the  court-house  of  said  county  erected  thereon. 

The  evidence  shows  very  clearly  that  WestfaUy  when 
he  made  the  plat,  intended  the  lot  in  question  to  be 
be  a  donation  to  the  county  of  Booney  on  the  condition 
that  the  commissioners  would  locate  the  seat  of  justice 
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of  that  county  at  Thomtawn.    In  the  event  oi^  such  lo-   Nov.  Term, 

cation,  lie  anticipated  that  the  court-house  would  be 

placed  on  that  lot,  which  was  the  only  consideration  he  ^"■^^" 
expected  to  receive  for  his  ground.  Indeed,  the  phrase  Hunt. 
'^public  square,"  when  used  in  our  statutes, — ^as  also  in 
its  popular  import, — ^refers  almost  exclusively  to  grounds 
occupied  by  the  court-house,  and  owned  by  the  county. 
This  being  the  most  usual  meaning  of  the  phrase,  the 
intent  ynth.  which  WestfaU  so  marked  out  the  lot  does 
not  seem  to  be  doubtfuL 

But  when  this  plat  was  recorded,  there  was  in  force  a 
statute  entitled,  "An  act  for  recording  town-plats,"  which 
provided  that,  "  Every  donation,  &c.,  to  the  public,  or  to 
any  individual,  religious  society,  or  corporation,  marked 
as  such  on  the  plat  of  the  town  wherein  such  donation 
may  have  been  made,  shall  be  considered  to  all  intents, 
&c.,  as  a  general  warranty  to  the  donee .  for  his  use  for 
the  purposes  intended  by  the  donor."  R.  S.  1881,  p.  680. 
Now,  the  county  of  Boone  cannot,  under  this  statute,. 
daim  any  interest  in  the  "  public  square ;"  because  she 
refused  to  receive  it  ^^  for  the  piirpose  intended  by  the 
donor."  Still,  the  question  arises  whether  that  square 
IB  not,  by  virtue  of  its  designation  on  the  plat,  dedicated 
to  the  use  of  the  inhabitants  of  TtwrrUovm  f  In  point 
of  fact,  WestfaU  never  intended  such  dedication.  But  it 
is  said  that  the  record  of  the  plat  sufficiently  defines  the 
object  of  the  donation ;  and  that  parol  proof  of  the  in- 
tention of  the  donor  should  not  be  allowed.  In  the  ab- 
sence  of  such  proof^  the  object  for  which  the  lot  was 
marked  out  is  not  defined  at  all;  because  the  tenn 
^'public  square"  expresses  no  definite  purpose,  unless, 
as  before  stated,  it  is  to  be  regarded  as  descriptive  of 
ground  used  and  occupied  for  county  buildings.  The 
proof  does  not  vary  or  contradict  the  writing.  It  sim- 
ply shows  the  object — ^being  the  consideration — ^which 
moved  WestfaU  so  to  designate  the  lot ;  and  farther,  that 
that  confflderation  had  failed.  There  is,  indeed,  nothing 
on  the  face  of  the  plat  that,  amounts  to  evidence  of  a 
dedication  to  the  use  of  the  inhabitants  of  the  town. 

Vol.  VnL— 12. 
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N«v.  Term,   The  lot  is  not  to  be  considered  public  property  simply 

^^^^' because  the  owner  pleased  to  name  it  "  Public  Square." 

Htatt  There  should  be  not  only  a  clear  intent  on  his  part  to 
KiEK.  devote  the  land  to  the  use  of  the  public,  but  there  must 
be  an  acceptance  on  the  part  of  the  public.  Pennington 
V.  WiUard^  1  B  I  R.  93.  Gity  of  Cincinnati  v.  Whiiey  6 
Pet.  431.  Here  there  has  been  no  such  acceptance.  No 
evidence  has  been  adduced  tending  to  show  that  the 
public  ever  used  or  claimed  the  lot.  Until  conveyed  to 
Sunty  the  appellee,  it  remained  unoccupied.  And  there 
has  been  no  attempt  to  disturb  the  possession  taken 
under  his  deed.  We  are  of  opinion  that  the  action  is 
unsustained  by  the  proof,  and  that  the  judgment  must 
therefore  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  the  Circuit  Court 
to  enter  judgment  for  WestfaUy  the  defendant  below. 
'    J.  C.  HaguCy  for  the  appellant. 


Hyatt  and  Another  v.  Eirk  and  Another. 

AmendmentB  to  pleadings  can  be  properly  made  only  bj  leave  of  the 
Court;  and  where  an  amendment  is  made  without  leaye,  the  Court 
will  not  compel  the  opposite  party  to  notioe  it,  or  answer  a  rule  to 
plead  to  it,  but  may  try  the  cau3e  on  th^  unamended  pleadings,  and 
order  the  amendment  stricken  out. 

Where  a  cause  in  which  the  issues  are  properly  formed  has  been  re- 
manded by  this  Court  for  a  new  trial  in  the  Court  below,  without  any 
suggestion  of  error  touching  the  pleadings;  and  on  the  new  trial  an 
amendment  is  made,  without  changing  the  pleadings  or  disturbing 
the  issues,— as  the  change  of  100  into  200, — ^it  will  be  presumed  it  was 
done  with  the  consent  of  the  opposite  party,  unless  the  contrary  ap- 
pear, and  that  the  cause  was  retried  upon  the  issues  remanded  flram 
«thia  Court. 
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APPEAL  from  the  Fayette  Circuit  Court.  ^Tftjfi™* 

Pbrkins,  J. — Kirk  and  Derbyshire  sued  Hyatt  and  . 


Wright^  in  debt  upon  a  sealed  instrument. 


T. 


Issues  were  formed  upon  pleas  of  payment  and  set-  KnK. 
off;  were  tried,  and  the  defendants  had  judgment.  The  ^^^^^^  28 
cause  was  brought  to  the  Supreme  Court,  where  the  judg- 
ment was  reversed  for  error  in  the  Circuit  Court,  in 
giving  and  refusing  instructions.  The  cause  was  re- 
manded for  a  new  trial.  No  question  was  made  in  the 
Supreme  Court  upon  the  pleadings, — ^no  instructions 
were  given  touching  them  in  remanding  the  cause. 
The  reversal  extended  back  to  the  issues,  and  left  them 
standing,  as  formed,  for  retrial.  The  case  stood  then,  in 
the  Circuit  Court,  at  issue  upon  the  pleadings  filed.  2 
Ind.  E.  822. 

A  retrial  was  had,  and  resulted  in  a  judgment  for  the 
plaintiffs ;  but  it  is  claimed  that  this  second  trial  was 
not  upon  the  former  issues, — ^that  it  was,  indeed,  with- 
out an  issue,  and  consequently  erroneous. 

The  record,  as  at  first  filed,  countenanced  the  propo- 
sition. It  states  that  the  plaintiff  filed  an  amended  de- 
claration, and  took  a  rule  upon  the  defendants  to  plead 
to  it.  It  did  not  show  that  that  rule  had  been  answered 
— that  any  pleas  had  been  filed,  and  did  not  continue 
those  filed  before  the  first  trial.  But,  in  answer  to  a 
certiorari,  the  clerk  sent  up. a  record  containing  the 
pleadings  on  which  the  cause  stood  at  issue,  and  in- 
formed us  that  no  amended  declaration  was  filed, — ^that 
the  only  change  made  in  the  pleadings  was  the  altering 
the  figure  1  to  2  so  as  to  make  the  amount  claimed  in 
the  conclusion  of  the  declaration,  200  instead  of  100 
dollars. 

Now,  upon  this  state  of  facts,  the  case  may  be  regard- 
ed in  two  aspects. 

1.  Amendments  of  pleadings  can  only  be  properly 
made  by  leave  of  the  Court.  No  leave  appears  to  have 
been  obtained  here;  and  hence,  the  Court  would  not 
have  compelled  the  defendants  to  notice  that  made,  or 
answer  a  rule  to  plead  to  it,  had  it  been  neeeesary  to 
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Not.  T«rm,   plead  to  it,  but  might  have  tried  the  cause  on  the  plead- 
^^^'      ings  as  unamended,  and  ordered  the  amendment  stricken 
J^cK       out 

RuMiBT.  If  this  course  was  pursued,  the  only  error  the  record 
would  present  would  be  the  rendering  of  judgment  for 
an  amount  greater  than  that  claimed  in  the  declaration. 
But  no  error  is  assigned  fDr  that. 

2.  The  amendment  was  one  which  did  not  require 
the  refiling  of  the  declaration  as  amended, — ^it  was  one 
that  could  be  made  upon  the  declaration  filed.  It  re- 
quired no  change  in  the  pleas, — in  the  issues  made  by 
the  defendants.  Hence,  we  may  presume  that  it  was 
consented  to  by  the  defendants,  the  contrary  not  appear- 
ing, and  that  the  cause  was  tried  upon  the  issues  re- 
manded from  this  Court  for  trial.  4  Ind.  R.  623.  In 
that  event,  in  making  up  the  record  for  this  Court,  on 
appeal  from  the  judgment  on  the  second  trial,  the  de- 
claration, pleas,  &c.,  leading  to  the  issues,  with  the  trial 
of  those  issues  would  be  incorporated.  The  part  of  the 
proceedings  formerly  had,  which  were  stricken  out  on 
the  reversal  of  the  eause,  as  having  been,  and  followed, 
error  would  be  omitted. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

G.  Holland^  for  the  appellants. 

J*.  D.  Howland  and  J.  A.  Fay,  for  the  appellees. 
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Jack  v.  Russsy. 

Under  the  eUiute  of  1862,  (2  B.  8.  p.  82,  8. 240,)  "hiuband  Mid  wife 
are  inoompetent  witnesses  for  o^  against  eaoh  other,  and  they  cannot 
disclose  any  communication  fM>m  one  to  the  other,  made  daring  the 
existence  of  the  marriage  relation,  whether  called  as  a  witness  while 
that  relation  exists  or  afterwards^" 
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But  in  »  suit  againBt  the  BnrriTing  partner  of  the  husband,  on  a  pro-    Not.  Term, 
misanry  note  purporting  to  be  made  by  the  firm,  where  the  wife  was        1856. 
introduoed  to  proTO  the  partner' e  liability,  and  the  oommunioations  to         Jack 
be  disclosed,  if  any,  were  those  of  the  partner, — ^the  liability  of  the  ▼. 

deceased  hosband  not  being  in  controTersy, — ffeld^  that  she  was  a       Rvsset. 
oompetent  witness. 

Interest  does  not  now  disqoality;  bnt  in  this  case,  the  estate  of  the  hus- 
band being  utterly  insoWent,  it  did  not  exist. 

APPEAL  from  the  Delaware  Circuit  Court. 

Pbrkins,  J. — ^Action  upon  a  promissory  note,  read- 
ing thus : 

^^  IndianapoliSj  Dec.  8th  1849.  One  day  after  date  we 
promise  to  pay  S.  H.  Russey  or  order  the  sum  of  600 
dollars  for  value  received,  without  relief,  &c.,  Russey  f 
Jack." 

The  action  is  against  Jack  as  surviving  partner,  Rus- 
sey having  deceased. 

Jack  pleaded  that  at  the  time  when  said  note  was 
given,  he  and  Russey  were  no  longer  partners ;  that 
Russey  executed  the  note  without  the  knowledge  or  con- 
sent of  him,  Jackf  and  for  a  consideration  that  never 
came  to  his  use,  &c. ;  whereupon  he  denied  his  liability, 
kc.  This  plea  was  sworn  to  by  Jack.  Issue  was  formed. 

On  the  trial,  the  widow  of  Russey y  the  deceased  part- 
ner, was  introduced  as  a  witness  to  prove  JacKs  liability 
on  the  note,  to  prove  his  participation  in  its  execution, 
his  acknowledgments,  the  consideration,  &c.  She  was 
objected  to  but  admitted. 

It  was  proved  that  her  husband  was  dead,  and  that 
his  estate  was  utterly  insolvent,  so  that  it  was  matter  of 
mdifference  to  her  whether  that  estate  was  held  liable 
for  the  whole  or  the  half  of  the  note. 

Our  statute  enacts  (2  R.  S.  p.  82,  s.  240)  that,  <'  Hus- 
band and  wife  are  incompetent  witnesses  for  or  against 
each  other,  and  they  cannot  disclose  any  communica- 
tion from  one  to  the  other,  made  during  the  existence 
of  the  marriage  relation,  whether  called  as  a  witness 
while  that  relation  exists  or  afterwards.*' 

In  this  case  the  wife  was  not  called  as  a  witness,  for 
or  against  heir  late  husband,  nor  to  make  disclosures  of 
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Not.  Term,    communicatioiiB  fix>m  one  to  the  other.    The  suit  was 

against  Jaeky  and  the  question  to  be  tried  was  as  to  his 

The  Statb    liability  on  the  note,  that  of  Russey  being  out  of  contro- 
Vauloaii.     versy,  and  the  communications,  if  any,  to  be  disclosed 
were  those  of  Jack. 

We  think  the  witness  was  competent.  Interest  does 
not  now  disqualify,  though  it  did  not  exist  in  this 
case.  (1) 

The  instructions  given  were  unexceptionable,  and  the 
judgment  right  upon  the  evidence. 

Per  Curiam. — ^The  judgment  is  affirmed  with  6  per 
cent,  damages  and  costs. 
J.  S.  BiickleSy  for  the  appellant. 
W.  March,  for  the  appellee. 

(1)  The  wife  was  a  competent  witness  to  testify  to  anything  that  eame 
under  her  obeenration,  the  knowledge  of  which  was  not  obtained  through 
the  privacy  of  the  marriage  relation,  and  she  testified  to  nothing  which 
the  marriage  reUtion  would  exclude.  1  Greenl.  £t.  463,  s.  338;  1  C. 
and  P.364,  in  11  £ng.  Com.  Law  R.  421;  Williams  t.  Baldwin,  7  Vermont 
R.  506;  Mc  Quire  y.  Moloney,  1  B.  Monr.  224;  Jaclaon  y.  Van  Dwen,  6 
Johns.  144;  Jackton  y.  Bard,  4  Johns.  280;  SaunderM  v.  Hendriz,  5  Ala. 
R.  224;  18  Pick.  445;  1  Hen.  and  M.  154. 

A  joint  obligor  and  partner  may  be  a  witness  in  a  suit  agaLnst  a  co- 
obligor,  and  there  is  no  reason  why  the  widow  of  such  a  person  should 
be  incompetent,  whatever  may  be  the  rule  while  the  husband  was  alive. 
8  Eng.  Com.  Law  R.  409;  Blacketi  v.  Weir,  11  id,  257;  17  id,  466;  5 
Manle  and  Selw.  71.  There  are  authorities  to  the  contrary,  on  the  ground 
of  interest;  but  under  our  present  statute,  interest  does  not  disqualify. 

But  where  the  verdict  is  right  irrespective  of  illegal  evidence,  it 
should  stand.  Buah  v.  SeaUm,  4  Ind.  R.  522;  Chaee  v.  Kendall,  6  Ind. 
R.  804. 


The  State  v.  Vanloan. 

APPEAL  from  the  White  Court  of  Common  Pleas. 
Per  Curiam. — ^Information  against  VarUoan  and  Sm4th 
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for  an  affiray.    On  motion  of  Smith  the  information  was  ^o^-  Term, 

correctly  quashed.    It  states  that  the  def^^dants  fought t^' 

in  a  pubUc  place,  but  whom  or  what  they  fought  is  not  '^^^^l 

stated.    An  information  must  contain  all  the  substantial  RnmiioifD 

requisites  of  an  indictment  at  common  law.     The  State  ^^^^^  •• 

V.  MUes,  4  Ind.  R.  677.  Jo»»»* 

The  judgment  is  affirmed. 

L.  BeiUyy  for  the  State. 


The  Tbbre  Hautb  and  Richmond  Railroad  Company 

V.  JONBS. 

APPEAL  from  the  Putnam  Circuit  Court. 

Per  Curiam. — This  was  a  suit  by  Jones  against  the 
Company,  before  a  justice  of  the  peace  for  killing  a 
cow,  at  a  place  where  the  road  was  not  fenced,  by  run- 
ning over  it  with  the  cars.  On  appeal  to  the  Circuit 
Court,  the  plaintiff  had  judgment  for  26  dollars,  the 
value  of  the  animal  according  to  the  proof. 

The  case  is  the  same  in  principle  with  that  of  Wil- 
liams V.  T7ie  New  Albany,  and  Salem  Bailraad  Company^ 
5  Ind.  R.  Ill ;  and  for  the  reasons  there  given  the  judg- 
ment is  affirmed. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  coBtB« 

J.  P.  Usher,  for  the  appellant. 

J.  A.  Maison,  for  the  appellee. 
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Nov.  Term, 

1856. 

Gatluo 

Y. 
ROBBUIS. 


GaTUNO  V.  ROBBINS. 

Bait  on  the  record  of  a  jadgment  rendered  in  the  Gommeroial  Court  of 
(XnemnaUf  Ohio.  Transcript  offered  in  eyidence  and  objected  to  on  the 
ground  that  it  was  not  properly  certified.  It  was  certified  by  the  clerk 
of  the  .Court  of  Common  Pleas  of  MamUUm  county,  OAsb,  and  bore  the 
seal  of  that  Court  The  certificate  states  that  it  is  a  true  transcript  of 
the  record  of  the  proceedings  and  judgment  had  in  the  Commercial 
Court  of  OineimuUi^  as  the  same  appear  among  the  records  of  said 
Court^  then  in  the  office  of  the  certifying  clerk,  which  said  records, 
with  the  files  of  said  Commercial  Court,  were  transferred  and  dellTered 
to  the  said  Court  of  Common  Pleas,  in  pursuance  of  the  constitution, 
and  the  act  entitled  an  act  to  proYide  for  the  transfer  of  the  business 
of  the  Superior  and  Commercial  Courts  of  CmemnaUj  which  passed 
and  took  effect  January  27, 1868.  To  this  is  added  the  certificate  of  a 
judge  of  the  Court  of  Common  Pleas  of  HamUUm  county,  certifying 
in  the  usual  form  the  official  character  of  the  clerk  of  that  Court,  that 
his  attestation  is  in  due  form  of  law,  and  by  the  proper  officer. 

ffeldj  that  the  certificate  of  the  judge  is  at  least  prima  fadey  if  not  oon- 
cIusiYc,  CTidence  that  the  clerk's  attestation  is  in  due  form  of  law,  and 
by  the  proper  officer. 

Hdd^  also,  that  the  certificate  supplies  to  our  courta  the  place  of  the  laws 
of  Ohio. 

Heldf  also,  that  it  shows  what  faith  and  credit  would  be  given  to  the 
clerk's  attestation  and  record  if  offered  in  eyidence  in  some  other  court 
in  Ohio,  and  our  statute  proYides  that  when  so  certified,  they  shall  be 
entitled  to  equal  credit  here. 

The  proceedings  in  this  case  were  against  Biehard  J.  OtaUng^  except  that 
the  plea  was  in  the  name  of  Robert  J.  Oaiting.  The  record  shows  that 
this  plea  was  filed  in  a  cause  against  Richard  J.  QatUng^  and  the  judg- 
ment was  against  him.  HeU  that  the  misnomer  in  the  plea  was 
merely  a  clerical  error. 


Friday, 
H^vemSer  28. 


APPEAL  fipom  the  Marion  Court  of  Common  Pleas. 

Gk>0KiN8y  J. — This  suit  was  brought  on  the  record  of 
a  jadgment  rendered  in  the  Commercial  Court  of  Gin* 
cinnaH,  OhiOy  in  favor  of  Bobbins  against  Qailing.  The 
answer  denies  the  recovery  of  the  judgment  and  the  ex- 
istence of  the  record.  The  plaintiff  had  judgment  be- 
low, from  which  the  defendant  appeals. 

The  defendant  objected  to  the  admissibility  of  a  tran- 
script of  the  record  offered  in  evidence,  because  it  was 
not  properly  certified.  It  was  certified  by  the  clerk  of 
the  Court  of  Common  Pleas  of  Hamilton  county,  OhiOj 
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and  under  the  seal  of  that  Court.    The  certificate  states   ^^JkTT^ 

it  to  he  a  true  transcript  of  the  record  of  the  proceed- — 

ings'and  judgment  had  in  the  Commercial  Court  of  ^™"^ 
Cindnnatij  as  the  same  appear  of  record  among  the  re-  Kobbih*. 
cords  of  said  Court,  th^n  in  the  office  of  the  certifying 
clerk,  which  said  records,  with  the  files  of  said  Com- 
mercial Court,  were  transferred  and  delivered  to  the  said 
Court  of  Common  Pleas,  in  pursuance  of  the  constitu- 
tion, and  the  act  entitled  an  act  to  provide  for  the  trans- 
fer of  the  husiness  of  the  Superior  and  Commercial 
Courts  of  Cindnnatij  which  passed  and  took  effect  t/an- 
uary  27, 1853.  To  this  is  added  a  certificate  of  a  judge 
of  the  Court  of  Common  Pleas  of  Hamilton  county, 
certifying  in  the  usual  form  to  the  official  character  of 
the  clerk  of  that  Court,  that  his  attestation  is  in  due 
form  of  law,  and  by  the  proper  officer. 

The  statute  of  this  State  is  similar  to  the  act  of  Con- 
gress on  the  subject  of  the  authentication  of  records 
from  other  States.  It  provides  that  the  records  and  ju- 
dicial proceedings  of  the  several  courts  of  record  of  or 
within  the  United  States^  or  the  territories  thereof,  shall 
be  admitted  in  the  courts  within  this  State,  as  evidence, 
by  attestation  or  certificate  of  the  clerk  or  prothonotary, 
and  the  seal  of  the  court  annexed,  together  with  the 
seal  [certificate]  of  the  chief  justice,  or  one  or  more  of 
the  judges,  or  the  presiding  magistrate  of  such  court, 
that  the  person  who  signed  the  attestation  or  certificate 
was  at  the  time  of  subscribing  it,  the  clerk  or  prothono- 
tary of  the  court,  and  that  the  attestation  is  in  due  form 
of  law ;  and  the  records  and  judicial  proceedings  au- 
thenticated as  aforesaid,  shall  have  full  faith  and  credit 
^ven  to  them  in  any  court  within  this  State,  as,  by 
law  or  usage,  they  have  in  the  courts  whence  taken. 
2  R.  S.  p.  93,  s.  286. 

The  defendant's  position  is,  that  the  clerk  of  the 
Court  of  Common  Pleas  of  Hamilton  county  had  no 
power  to  certify  that  by  the  constitution  and  laws  of 
Ohio  he  was  made  the  depository  of  the  records  of  the 
Commercial  Court,  with  authority  to  certify  transcripts 
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Not.  Term,   of  its  proceedings ;  that  this  conld  only  be  shown  by 
producing  the  constitution  and  laws  of  Ohio  conferring 


Oatwho  ^j^g  power  in  question,  which  was  not  done.  This  posi- 
RoBBiHR.  tion,  we  think,  cannot  be  sustained.  The  certificate  of 
the  judge  is  at  leass  prima  faciCy  if  not  conclusive,  evi- 
dence that  the  clerk's  certificate  is  in  due  form  of  law, 
and  by  the  proper  officer.  It  supplies  to  us  the  place  of 
the  laws  of  Ohio.  It  proves  to  us  what  faith  and  credit 
would  be  given  to  the  certificate  and  record  if  offered  in 
evidence  in  some  other  Court  in  Ohio^  and  the  statute 
provides  that  when  so  certified  they  shall  be  entitled 
to  equal  credit  here. 

Another  objection  taken  to  the  evidence  is,  that  the 
defendant  did  not  appear  to  the  action  in  the  Commer- 
cial Court  of  Gincinnati.  The  proceedings  are  against 
Richard  J.  Gatlingj  except  that  the  plea  is  in  the  name 
of  Robert  J.  Gatling.  The  record  shows  that  the  plea 
was  filed  in  a  cause  against  Richard  J.  Gatling ^  and  the 
judgment  was  against  him;  hence  the  presumption  is 
that  it  was  but  a  clerical  error.  But  whether  it  was  or 
not,  no  such  objection  was  pointed  out  in  the  Court  be- 
low. The  defendant  had  not  then  discovered,  probably, 
that  his  attorneys  had  mistaken  his  name  in  pleading. 
As  the  error  was  not  relied  on  below,  it  is  not  available 
here. 

Per  Curiam. — The  judgment  is  affiirmed  with  6  per 
cent,  damages  and  costs. 

J.  A.  Liston  and  J".  W.  Gordon^  for  the  appellant  (1). 

J.  Cavehy  for  the  appellee  (2). 

(1 )  OoumMl  for  the  ftpfpellani  cited  tlie  foUoiriiig  enthoritiet: 
If  the  new  eonstitution  of  Okioy  mnd  ft  eubeequent  aei  of  the  Legisla- 
ture, haye  enabled  the  olerk  of  the  Common  Pleas  of  ffamilton  ooantj  is 
take  charge  of  and  haTO  custody  of  the  records,  and  businees,  and  judg- 
ments of  the  Commercial  Court  of  OmemnaHf  neither  her  constttiition, 
aor  an  J  act  of  her  legislaturci  can  make  the  certificate  of  a  cleik  of 
any  Court  in  OMo^  eyidence  out  of  her  own  jurisdiction,  of  the  proyi- 
sions  of  her  constitution  or  the  acts  of  her  legislature^  so  as  to  dispense 
with  the  proyisions  of  the  act  of  Congress  and  the  statutes  of  our  own 
Bute.  5  Blackf.  875.-2  id,  81.-4  id.  62.>.1  id,  167.—  F»r  1 R.  S.  p.  851. 
«L  p.  M.  ■.  291.r*A  p.  M|  a.  SSft. 
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(2)  The  oomiBel  for  the  appellee  eited  the  following  authorities : 

If  the  attestation  was  sufficient  in  OAto,  with  the  addition  of  the 
jadge'8  certificate,  the  transcript  becomes,  in  Indiana^  proof  of  as  high  a 
nature  ss  an  inspection  by  the  Court  in  Ohio  of  its  own  records,  or  as 
in  exemplification  would  be  in  any  other  Court  of  the  State  of  OAio, 
Tii^  eyidence  of  the  highest  nature,  record  eyidenoe.  See  act  of  Con- 
gress of  May  26,  1790;  (2  R.  S.  p.  94);  also  7  Cranoh,  481;  1  Pet.  352. 

This  is  a  judgment^  and  a  judgment  is  condusiye  in  every  other  State. 
See  Pet  Dig.  yol.  1,  p.  701,  ss.  1168,  1169;  vol.  2,  p.  96,  ss.  98,  107— 
p.  97,  s.  10— p.  98,  ss.  17,  20. 

The  construction  given  by  the  courts  of  a  state  to  its  own  laws,  be- 
come part  of  the  law,  binding  not  only  upon  the  courts  of  other  States, 
bnt  even  upon  the  courts  of  the  UniUd  States,  See.  Pet  Dig.  vol.  1, 
under  the  head  '^Decisions  of  State  Courts,"  commencing  on  page  629, 
and  especially  under  sections  7,  9, 10,  17,  20,  21,  28,  26,  27,  84,  40. 

The  judge's  official  character  requires  no  indorsement.  It  proTCS 
itself,  at  least  prima  fadt.  Pet.  Dig.  vol.  2,  p.  818,  s.  88.  Liying- 
ston'B  Law  liagasine,  for  January^  1864,  p.  77.  Dwight  y.  Bichardkon,  12 
fim.  and  Marsh,  826. 

The  present  clerk  is  the  legal  successor  of  the  clerk  of  the  Commercial 

Court,  and  the  successor  can  do  whatever  his  predecessor  could  do.  See 
Parker  v.  The  State,  8  Blackf.  292.  In  that  case  the  transcript  was  cer- 
tified by  a  successor  in  office,  his  own  statement  being  the  only  evidence 
that  he  was  such  successor.  Its  admission  the  Supreme  Court  decided 
was  right 

See  also  the  case  of  Steel  y.  Pope,  6  Blackf.  176.  It  is  there  held,  that 
'*the  mere  certificate  of  the  justice,  that  the  warrant  was  on  file  in  his 
office  W9,s  prima  facie  evidence  that  it  was  legally,  in  his  custody." 
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Not.  Tens, 

1856. 

MuiR 
v. 


Munt  and  Another  v.  Gibson  and  Another. 


Section  288  of  the  practice  act  of  1862,  removes  all  objections  to  the 
oompetenoy  of  a  witness  by  reason  of  any  incapacity  from  crime  er 
interest 

The  construction  put  upon  section  802  of  the  same  act  in  Moere  v.  AUen^ 
5  Ind.  B.  621,  and  Johnaon  v.  Chok,  7  Ind.  B.  240  is  affirmed  in  this  case. 

BOl  in  chancery  by  A.  against  B.  and  C,  alleging  that  C,  had  purchased 
a  lot  of  B^  from  whom  he  had  received  a  bond  conditioned  for  the 
oonveyaoee  of  said  lot  to  him,  on  payment  ot  the  pnrohaie-moiMiy$ 
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Nov.  Term, 

1856. 

MuiR 

T. 
O1B8O5. 


that,  to  Beoure  an  indebtedness,  0,  had  assigned  the  bond  to  ii.;  that 
C.  had  paid  B,  for  the  lot,  but  had  reoeiyed  no  oonyeyanoe;  and  that 
exclusiye  of  said  property  (7.  was  insoWent.  Answers,  cross-bill,  re- 
plication, &c.  Issue  formed.  C.  died  before  trial,  and  his  adminis- 
trator was  made  defendant  in  his  stead ;  but  his  heirs  were  omitted. 
•  Trial  bj  the  Court.  Lot  ordered  to  be  sold  for  the  payment  of  A^t. 
claim,  &c.  Held,  that  this  proceeding  was  analogous  to  the  fore- 
closure of  a  mortgage,  and  the  heirs  of  C,  were  indispensable  parties. 

Where  a  defect  of  parties  is  of  such  a  character  as  to  leave  the  judgment 
of  the  Court  no  foundation  on  which  to  rest — such  as  can  neither  be 
waived  nor  cured — ^the  Supreme  Court  will  arrest  the  proceedings  and 

'    remand  the  cause,  although  the  defect  is  not  assigned  for  error. 


Friday, 
Ifo^mber  38. 


APPEAL  from  the  Decatur  Circuit  Court. 

GooKiNS,  J. — Gibson  and  Swem  brought  their  bill  in 
chancery  against  Robinson  and  Muir,  alleging  that  Boh- 
inson  had  purchased  a  lot  in  the  town  of  Greensburgh 
from  Muir,  from  whom  he  had  received  a  bond  condi- 
tioned for  the  conveyance  of  said  lot  to  him  on  full 
payment  of  the  purchase-money — being  800  dollars; 
that  to  secure  an  indebtedness,  he  had  assigned  said 
bond  to  them,  which  they  then  held  as  such  security; 
that  Robinson  had  fully  paid  Muir  the  purchase-money 
for  the  lot,  but  had  received  no  conveyance  therefor; 
that  exclusive  of  said  property,  Robinson  was  insolvent. 

Robinson  answered,  admitting  the  facts  stated  in  the 
bill,  except  his  insolvency,  which  he  denied,  and  alleg- 
ing that  he  had  fully  paid  Muir  for  the  lot. 

Muir  answered,  denying  that  Robinson  had  paid  said 
purchase-money. 

Robinson  thereupon  filed  an  amendment  to  his  answer, 
setting  forth  particularly  the  manner  in  which  he  had 
paid  Muir ;  and  ialso  a  cross-bill  against  Muir  and  the 
plaintifib,  which  set  forth  at  great  length  dealings  be- 
tween  himself  and  Muir  for  many  years, — consisting  of 
the  loaning  of  money,  and  the  giving  of  notes  by  Rob- 
inson to  Muir  therefor  at  usurious  interest;  alleging 
payment  of  all  that  was  lawfully  due  on  account  of  such 
loans,  and  claiming  a  set-off  against  Muir  for  profes- 
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sional  services  as  an  attorney  at  law,  exceeding  the  con-   Nov.  Term, 
sideration  agreed  to  be  paid  for  the  lot;  averring  that  -   ^^^^' 


he  had  made  lasting  and  valuable  improvements  upon       ^'^ 
it;  and  that  the  plainti£&  and  Muir  had  confederated      Gibson. 
to  defraud  him  and'  to  subject  the  property  to  sale,  &c. 

Gibson  and  Swem  answered  the  cross-bill  denying  the 
confederation.    Their  answer  contains  no  new  matter. 

Muir^s  answer  to  the  cross-bill  denies  all  its  material 
allegations,  and  sets  up  affirmatively  an  indebtedness  to 
a  large  amount  from  Robinson  to  him, — setting  forth  the 
particulars  of  it,  and  exhibiting  various  notes  of  Bobin- 
son,  which  he  alleged  to  be  due  and  unpaid.  These  are 
the  same  notes  which  Bohinson  charged  to  be  usurious. 
He  also  exhibited  receipts  signed  by  Eobinsony  acknowl- 
edgmg  payment  for  most  or  all  of  the  professional  ser- 
vices which  Mobinson  claimed  as  a  set-off. 

To  this  answer,  Robinson  filed  the  conounon  replication 
in  chancery. 

The  plaintiffs  took  the  deposition  of  Robinson^  who 
testified  to  the  facts  alleged  in  his  cross-bill  in  regard  to 
the  OBury,  and  to  the  correctness  of  his  account  for  pro- 
feB8ional  services,  and  that  he  had  applied  that  account 
as  a  payment  for  the  lot. 

Sobinson  having  died,  his  administrator  was  made 
defendant  in  his  stead. 

Thus  &r  the  proceedings  were  had  under  the  former 
chancery  practice.  At  this  point  in  their  progress,  the 
code  of  1852  took  effect,  under  which  there  was  a  trial 
by  the  Court,  a  finding  of  the  amount  due  from  Robin- 
m>  to  the  plaintiffi), — ^that  Robinson  assigned  said  title- 
bond  to  themi  to  secure  the  payment  of  the  sum  so  found 
dne,  and  adjudged  that  the  plaintiffs  recover  said  sum, 
—that  it  was  a  lien  upon  said  lot,  which  was  ordered  to 
be  Bold  by  the  sheriff,  and  after  payment  of  the  plain- 
tiffi'  debt,  interest  and  costs,  that  he  pay  the  overplus  to 
ifutr,  and  that  Muir  hold  the  title  to  the  lot  subject 
only  to  the  claim  of  the  plaintiffi. 

MuiVj  before  entering  upon  the  trial,  moved  to  sup- 
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Not.  Term,   press  the  deposition  of  Bcbmson  on  the  ground  that  he 

was  incompetent.    The  Circuit  Court  refused  to  sup- 

MuiR  press  it,  and  that  ruling  is  assigned  for  error.  The  2  R. 
Gibson.  S.  1862,  p.  80,  s.  238,  removes  all  objections  to  the  com- 
petency of  a  witness  by  reason  of  any  incapacity  from 
crime  or  interest;  and  the  same  statute,  p.  97,  s.  302, 
provides  that  a  party  to  a  suit  may  be  examined  as  a 
witness  by  his  co-plaintiff  or  co-defendant  where  their 
interest  is  not  joint.  According  to  the  construction  put 
upon  this  statute  in  the  cases  of  Moore  v.  AUerij  5  Ind. 
R.  521,  and  Johnson  v.  Cook^  7  Ind.  R.  240,  Robinson 
was  a  competent  witness,  at  the  time  of  the  trial,  and 
his  deposition  was  properly  admitted. 

It  is  assigned  for  error  that  the  case  was  tried  with- 
out an  issue  upon  the  answer  of  Muir;  but  this  is  a 
mistake.  There  was  a  joint  replication  to  the  answer 
of  Gibson  Itnd  Swem  and  of  Muir  to  the  cross-bill  of 
Robinson.  The  answer  of  Gibson  and  Swem  contained 
no  new  matter  to  be  replied  to,  and  the  replication  put 
in  issue  the  affirmative  matters  in  Muir's  answer,  which 
put  the  case  at  issue. 

There  is,  however,  a  radical  defect  in  these  proceed- 
ings, for  which  the  judgment  must  be  reversed.  The 
proper  parties  were  not  before  the  Circuit  Court.  Rob- 
inson being  dead  his  administrator  was  made  a  party, 
perhapa  unneceasarily,  and  hie  heirs,  who  were  indis- 
pensable  parties,  were  omitted. 

This  proceeding  was  analogous  to  the  foreclosure  of 
a  mortgage,  and  the  property  was  ordered  to  be  sold. 
This  defect  is  not  assigned  for  error;  but  where  the  de- 
fect for  the  want  of  parties  is  of  such  a  character  as  to 
leave  the  judgment  of  the  Court  no  foundation  on  which 
to  rest, — one  which  can  be  neither  waived  nor  cured, — 
we  conceive  it  to  be  the  duty  of  this  Court  to  arrest  the 
proceedings,  and  remand  the  cause,  with  instructions  to 
bring  in  the  proper  parties. 

Per  Curiam. — The  judgment  of  the  Circuit  Court  is 
reversed  at  the  cost  of  the  appellees,  and  the  cause  re- 
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manded  with  inatructioiiB  to  that  Court  to  require  the  ^o^*  i^^rn, 


1856. 


plaintifb  to  make  the  heirs  of  Bohinson  parties  to  the  . 

Boit,  and  for  farther  proceedings  not  inconsistent  with  ""^  ^Statb 

this  opinion.  Wiuiiams. 

J.  Gavin  and  J.  JR.  Coverdilly  for  the  appellants. 

J.  S.  Scobey  and  TF.  Gumbaekj  for  the  appellees. 


The  State  on  the  relation  of  Wilson  v.  Williams. 

It  WM  the  intention  of  the  legislature  in  enacting  section  22  of  the 
hastardy  act  of  1852,  that  the  right  of  action  should  surriTe  generally. 

The  inooherent  and  obscure  phraseology  of  the  latter  clause  of  that  sec- 
tion, cannot  control,  and  substantially  defeat,  Uie  clear  and  explicit 
language  of  the  former  clause. 

It  is  only  when  the  subsequent  clause  of  a  statute  combines  equal  clear- 
BMB  with  the  advantage  of  position,  that  it  will  control  the  former. 

APPTiATi  £rom  the  Johnson  Circuit  Court.  Saturda^y 

Stuabt,  J.— Prosecution  for  bastardy  by  Elizabeth  ^<'^^  28. 
WUson^  against  Jonathan    WUUams^  administrator  of 
James    WUUamSy  deceased,  the  alleged  father  of  the 
child    Motion  to  diraniss  the  complaint  sustained  by 
the  Court :  exception  and  appeal. 

The  only  question  in  the  case  is  upon  the  construc- 
tion of  the  following  statute,  viz. : 

^'In  case  of  the  death  of  the  putative  father  of  such 
child,  either  before  or  after  the  commencement  of  pro- 
secution, and  after  the  preliminaiy  examination  before 
the  justice,  the  right  of  abtion  shkll  survive,  and  may 
be  prosecuted  against  the  personal  representatives  of 
the  deceased  with  like  effect  as  if  such  father  were  liv- 
ing, except  that  no  arrest  of  such  personal  representa- 
tives shall  take  place,  or  bond  be  required."  2.  B.  8. 
490,  s.  22. 

The  provision  for  the  survivor  of  the  right  of  action 
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Not.  Term,   ig  not  BA  lucidlj  expressed  as  it  might  be.    But  we  think 

.  „L?™_.  the  intention  of  the  legislature  was  that  the  right  of 

thsStatb    action  should  survive  generally.     It  may  be  read  to 

wauAMs.    that  effect  in  various  ways.    ^' And"  sometimes  means 

"or"  and  vice  versa.    Bees  v.  Abbott^  Cowp.  882.    Or, 

supplying  the  ellipsis,  it  might  read,  "  and  either  before 

or  after  the  preliminary  examination/'  &c.    Thus  is 

eveiy  clause  made  effective,  and   the  whole  section 

stands,  with  no  great  violence  to  the  language. 

At  all  events,  the  Court  could  not  think  of  letting 
the  subsequent,  incoherent,  and  obscure  phraseology  of 
the  latter  clause,  control  and  substantially  defeat  the 
clear  and  explicit  language  of  the  former  clause.  If 
either  has  to  be  rejected,  let  it  be  that  which  is  less 
clearly  expressed. 

This  win  be  in  accordance  with  a  former  ruling  of 
the  Court  on  a  similar  point.  Thus,  it  is  said  that  the 
ambiguous  phrase  with  which  the  section  concludes  can 
have  no  weight  against  the  explicit  language  of  the 
precedent  matter.  If  that  phrase  cannot  be  reconciled 
it  must  fall."    Dickerson  v.  Nelson^  4  Ind.  R.  280. 

It  is  only  when  the  subsequent  clause  of  a  statute  has 
the  combined  advantage  of  equal  clearness  as  well  as 
position  that  it  will  control  the  former.  It  would  be  a 
poor  rule  to  reject  what  is  clear,  in  order  to  give  effect 
to  what  is  obscure.  The  action  is  well  brought  under 
the  statute. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  W.  Gordon  and  W.  R.  Harrison^  for  the  State. 

D.  McDonald,  for  the  appellee. 
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Mauzet  and  Wife  v.  Bowbn.  ^ 

Mauutt 

■ 

The  pAyment  of  ft  mortgage  mfty  be  proTed  by  pftrol.  Bowbn. 

The  record  of  ft  mortgage  receipted  in  the  margin  by  an  agent  of  tlie 

mortgagee  is  not  objecUonable  in  CTidence  merely  on  the  ground  tliat 

the  agent  had  no  written  power  of  attorney  to  enter  satisfaotion. 
The  erroneous  admission  of  cumuIatiTe  evidence  on  a  point  already 

proTed,  cannot  prejudice  the  case  of  the  party  in  whose  behalf  it  is 

admitted. 

APPEAL  from  the  Bush  Circuit  Ooart.  Saturdojf, 

Stuakt,  J.— Complaint  by  Bawerty  assignee,  Ac.,  to  ^^^""^  '^ 
foreclose  a  mortgage.    Trial  by  the  Court,  and  decree 
for  foreclosure.    Mauzey  appeals. 

It  appears  that  Mauzey  had  purchased  of  one  Coleman 
a  tract  of  land  in  Bush  county.  The  land  had  been  en- 
cumbered by  ColemaUy  prior  to  this  purchase,  by  a  mort- 
gage to  one  Harlan  for  800  dollars.  The  mortgage  exe- 
cuted by  Mauzey  and  wife,  was  to  secure  the  payment 
of  2,700  dollars.  It  was  expressly  stipulated  that  if 
Coleman  failed  to  pay  the*  mortgage  to  Harlan,  then  the 
amount  of  the  mortgage  to  Harlan  should  be  deducted 
as  a  credit  from  the  mortgage  of  Mauzey  to  Coleman. 
The  2,700  dollars  was  divided  into  two  payments ;  one 
of  1,350  dollars,  due  April  1, 1854,  and  the  other  of  the 
Bame  amount,  due  March  1, 1855. 

Decree  for  the  first,  deducting  credits ;  and  contingently 
for  the  second  installment,  in  case  Mauzey  failed  to  pay 
at  maturity,  in  pursuance  of  the  provisions  of  the  new 
statute.  2  B.  8.  p.  176.  There  is  no  objection  made  to 
the  opinion  of  the  Court  in  this  respect. 

But  a  bill  of  exceptions  discloses  that  at  the  hearing 
the  plaintiff  was  permitted  to  prove  by  parol,  over  the 
defendant's  objection,  that  the  Coleman  mortgage  to 
Harlan  was  paid. 

There  was  no  error  in  this  (1). 

The  bill  of  exceptions  further  discloses,  that  the  re- 
cord of  the  Harlan  mortgage,  receipted  on  the  margin 
by  one  Oregg,  as  the  agent  of  Harlan,  was  also  intro- 

VoL.  Vin.— 18 
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Not.  Term,    duced  over  the  objection  of  Mauzey.    The  only  ground 

—  of  objection  was  that  Gregg  had  no  written  power  of 

Mauzet      attorney  to  act  as  the  agent  of  Harlan. 
BowEN.  It  may  be  that  this  evidence  was  improperly  admitted 

for  other  reasons ;  but  not  for  that  given.  Had  the  re- 
cord of  the  mortgage  and  the  marginal  receipt  been  in 
other  respects  admissible,  no  objection  could  be  taken, 
in  that  form,  at  least,  to  the  relations  subsisting  be- 
tween Harlan  and  his  agent  (2). 

But  ev^n  if  the  Court  erred  in  this  particular,  the 
judgment  should  not  be  reversed.  For  the  payment  of 
Coleman's  mortgage  was  alleged  in  the  complaint,  and 
already  well  proved  by  parol.  The  erroneous  admission 
of  cumulative  evidence  on  a  point  already  proved,  could 
not  prejudice  the  defense.  That  part  of  the  evidence 
might  well  be  stricken  out,  and  still  enough  remain  to 
support  the  finding  of  the  Court. 

But  it  may  be  doubted  whether  Mauzey — seeing  that 
he  made  no  motion  for  a  new  trial,  that  the  evidence  is 
not  all  in  the  record,  neither  is  there  a  case  made  under 
section  847, 2  R.  8.  p.  116 — ^is  in  a  position  to  avail  him- 
self of  any  erroneous  ruling  of  the  Court  below. 

As  the  record  is  made  up,'  the  judgment  is  correct, 
and  must  be  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs, 
and  as  to  the  decree  on  the  note  that  was  due  at  the 
time  the  suit  was  brought,  3  per  cent,  damages. 

i.  H.  Thomas,  for  the  appellants. 

A.  W.  Hubbard  and  L.  W.  Sextonj  for  the  appellee. 

(1)  "Both  in  law  and  equity  parol  eTidence  is  admisBible  of  the  dis- 
charge of  a  mortgage-debt,  and  thereby  of  the  mortgage  itself."  1  HU- 
liard  on  Mortg.  476,  8.  50.  The  authorities  cited  in  support  of  the  text 
are,  Riehardt  t.  TVrm,  Bam.  90;  1  Pow.  148,  a ;  Wmtz  t.  Dehaven,  1  8. 
and  R.  812;  Den  t.  I^nnning,  1  HaUt.  471 ;  ffarriaon  r.  Eldredge,  2  id.  407 ; 
Morgan  t.  Dovm,  2  H.  and  McH.  9;  Achia  t.  Ackla,  6  Barr,  228. 

Bell,  J.,  in  Aekla  t.  Ackla^  said:  "A  mortgage  being  considered 
and  treated  merely  as  a  security  for  the  payment  of  money,  or  the  per- 
formance of  some  other  act,  is  simply  a  chose  in  action  eztinguishable 
by  a  pardl  nilease,  which  equity  will  execute  as  an  agreement  not  to  sue, 
orhj  turning  the  jaortgagee  into  a  trustee  for  the  mortgagor;  proTided 
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it  proceeds  upon  a  sufficient  consideration.    Such  a  release  or  agreement  Not.  Term, 
may  be  established  presumptively,  by  showing  declarations  and  acts  of        1856. 

the  parties  inconsistent  with  an  averment  of  the  continued  existence  of  TkuraiLOOD 
the  mortgage,  and  repugnant  to  the  rights  and  liabilities  oreated  by  it,  v. 

u  well  as  by  express  proof."  Tbubbloo©. 

(2)  Touching  the  lintry  of  satisfaction  on  the  margin  of  the  record, 
see  1  HiUiard  on  Mortg.  487,  note. 


Trueblood  and  Others  v.  Trusblood  and  Another. 

An  infant  cannot  appoint  an  agent;  nor  can  he,  after  he  attains  his  ma- 
jority, ratify  the  act  of  a  person  assuming  to  be  his  agent,  performed 
while  he  was  an  infant.    Such  an  act  is  absolutely  void. 

APPEAL  from  the  Vigo  Circuit  Court.  Satutdaif, 

Perkins,  J. — ^Bill  in  chancery,  under  the  old  practice, 
to  compel  a  specific  performance,  and  to  set  aside  a 
fraudulent  deed.  Bill  dismissed.  The  facts  of  the  case, 
80  far  as  material  to  its  decision,  are  as  follows : 

In  1845,  William  Trueblood  was  an  infant,  and  owner 
of  a  piece  of  land.  At  that  date,  Richard  J.  Truebloodj 
the  father  of  said  WiUiam,  executed  a  title-hond  to  one 
Nathan  Trueblood^  whereby  he  obligated  himself  to  cause 
to  be  conveyed  to  him,  said  Nathan,  the  piece  of  land 
belonging  to  William,  after  the  latter  should  become  of 
age.  The  conveyance  was  to  be  upon  a  stated  considera- 
tion. The  bond  is  single— simply  the  bond  of  Richard — 
and  William  is  nowhere  mentioned  in  it  as  a  party,  but 
his  name  is  signed  with  his  father's  at  the  close  of  the 
condition,  as  may  be  supposed,  in  signification  of  his  as- 
sent to  the  execution  of  the  instrument  by  his  fietther. 
We  shall  so  treat  his  signature  to  the  bond. 

After  William  became  of  age,  it  is  claimed  that  he 
ratified  the  bond,  and  afterwards  sold  and  conveyed  the 
land  to  another — Robert  Lockridge — ^who  had  notioei  fto. 
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Not.  Term,    This  bill  wa§  filed  in  order  to  have  the  deed  to  Lockridge 
set  aside,  and  a  conveyance  decreed  to  Nathan  Truebhod^ 


Teubbumd 


▼. 


pursuant  to  the  terms  of  the  bond. 


TfttfuLooD.  The  Court  below,  as  we  have  stated,  refused  to  enter 
such  a  decree,  and  held,  as  counsel  inform  us,  that  the 
bond  was  not  susceptible  of  ratification  by  William 
Tnieblood;  and  whether  it  was  or  not  is  the  important 
question  in  the  case ;  for  if  the  bond  was  not  susceptible 
of  such  ratification,  we  need  not  inquire  into  the  alleged 
facts  which  it  is  claimed  evidence  that  such  an  act  had 
been  done.  • 

As  we  have  seen,  the  bond  is  not,  in  terms,  the  bond 
of  William  TVueblood.  He  could  not,  by  virtue  of  its 
express  provisions,  be  sued  upon  it.  Where  a  father 
signs  his  name  to  articles  of  apprenticeship  of  his  son, 
simply  to  signify  his  assent  to  them,  he  cannot  be  a 
party  to^a  suit  upon  the  articles.    5  Ind.  R.  538. 

If  the  bond,  then,  can  in  any  light  be  regarded  as  the 

contract  of  WUliam  Tmebhody  it  must  be  because  his 

father  may  be  considered  his  agent  in  executing  it.   Can, 

then,  an  infant,  after  arriving  at  age,  ratify  the  act  of 

his  agent,  performed  while  he  was  an  infant?    This  de- 

*     pends  upon  whether  his  appointment  of  an  agent  is  a 

void  or  voidable  act.    K  the  former,  it  cannot  be  rati- 

V  fied  (5  Ind.  R.  853) ;  if  the  latter,  it  can  be.    Reeves'? 

^^,    Dom.  Rel.  240. 

"^  '^  'In  the  first  volume  of  American  Leading  Cases,  3d 
ed.,  p.  248,  et  seq.,  the  doctrine  is  laid  down,  as  the  result 
of  the  American  cases  on  the  subject,  that  the  only  act 
an  infant  is  incapable  of  performing,  as  to  contracts,  is 
the  appointment  of  an  agent  or  attorney.  Whether  the 
doctrine  is  founded  in  solid  reasons,  they  admit,  may  be 
doubted ;  but  assert  that  there  is  no  doubt  but  that  it  is 
law.    See  the  cases  there  collected. 

The  law  seems  to  be  held  the  same  in  England.    In 

.  Doe  V.  BobertSy  16  M.  and  W.  778,  a  case  slightly  like 
the  present,  in  some  respects,  the  attorney,  in  argument, 
said,  ^^Here  a  tenancy  has  been  created,  either  by  the 
children,  or  by  Hugh  Thomas^  acting  as  their  agent.'* 
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Parks,  B.  replied,  "  That  is  the  fallacy  of  your  argu-    Not.  Term, 
ment.     An  agreement  by  an  agent  cannot  bind  an  in-  ^ 


fant.  If  an  infant  appoints  a  person  to  make  a  lease,  it  ^* 
does  not  bind  the  infant,  neither  does  his  ratification  Bowbn. 
bind  him.  There  is  no  doubt  about  the  law ;  the  lease 
of  an  infant,  to  be  good,  must  be  his  own  personal  act." 
So,  here,  had  the  bond  been  the  personal  act  of  the  in- 
fant, he  could  have  ratified  it.  It  would  have  been  sim- 
ply voidable.  But  the  bond  of  his  agent,  or  one  having 
assumed  to  act  as  such,  is  void,  and  not  capable  of  being 
ratified.    See  8  Blackf.  845. 

The  decree  below  must,  therefore,  be  affirmed  with 
costs. 

Gk)0KiK8,  J.,  having  been  concerned  as  counsel,  was 
absent. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

S.  B.  QookinSj  for  the  appellant  (1). 

(1)  The  counsel  for  the  appellant  cited  the  following  authoritiee: 

On  attaining  his  majority,  the  infant  expressly  ratified  the 
and  it  is  very  clear  that  the  ratification  made  it  binding 
14  Mass.  467,  461.— 10  id.  187.— 18  id,  871.— 16  id.  220. 


Doe  on  the  demise  of  Mitchell  v.  Bowbn  and  Another. 

• 

Ejectment  by  the  heir  to  recover  the  possession  ol  land  sold  by  the  ad- 
ministrators of  a  decedent's  estate.  The  record  of  the  Probate  Gouii 
shows — 1.  The  appointment  of  the  administrators.  2.  An  inventory 
and  appraisement  of  the  land  made  and  filed  in  the  clerk's  office  on 
11th  of  November^  1884;  but  making  no  mention  of  the  existence  of 
an  heir,  and  praying  no  notice.  8.  An  order  of  sale  of  said  land 
made  on  the  same  day.  4.  An  order  made  on  the  9th  of  Februarp  fol- 
lowing, confirming  the  sale.  This  was  the  evidence  touching  the 
validity  of  the  sale. 

Hdd^  that  the  sale,  having  been  ordered  and  confirmed  without  notice  to 
the  heir,  is  void. 
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Not.  Term,    ffeU,  alM,  that  the  rale  in  Horner  t.  Doe^  1  Ind.  R.  180,  that  where  the 


1856. 


Dob 

T. 
BOWBH. 


record  is  silent  upon  the  point  notice  may  be  presumed,  applies  only 
in  cases  where  the  heirs  have  been  made  parties  to  the  record. 

HeU  also,  that  where  no  mention  is  made  of  the  existence  of  an  heir,  it 
cannot  be  presumed  that  the  heir  was  notified;  for  the  record  is  not 
silent,  it  speaks  negatiyely. 

Heldj  also,  that  even  if  the  application  for  the  sale  had  stated  the  name 
of  the  heir,  still  as  the  order  of  sale  was  made  on  the  same  day  the 
application  was  filed,  the  statutory  notice  of  thirty  days  by  serrice, 
or  sixty  days  by  publication,  after  the  filing  of  the  application,  could 
not  have  been  given ;  and  no  motion  was  made  in  behalf  of  the  heir 
indicating  an  actual  presence  in  Court,  whereby  formal  notice  might 
be  rendered  unnecessary. 


Ifo9ember2l9. 


ERROR  to  the  Carroll  Circuit  Court. 

Perkins,  J. — Ejectment.  Judgment  for  the  defend- 
ant. 

The  lessor  of  the  plaintiff  claims  title  as  the  sole  heir 
of  James  MitcheU,  deceased,  and  is  entitled  to  recover  if 
he  had  not  been  deprived  of  his  title  to  the  land  by  a 
sale  made  by  the  administrators  upon  his  father's  estate, 
through  which  the  defendants  derive  title. 

The  validity  of  that  sale  must  be  determined  upon  a 
simple  inspection  of  the  Probate  Court  record,  no  ex- 
trinsic evidence  having  been  given. 

That  record  shows,  as  it  appears  by  the  transcript  be- 
fore us — 

1.  The  appointment  of  the  administrators. 

2.  An  inventory  and  appraisement  of  the  real  estate 
of  James  Mitchell^  deceased,  made  and  filed  in  the  clerk's 
office  on  the  11th  day  of  November^  1834,  but  making 
no  mention  of  the  existence  of  any  heir,  and  praying 
no  notice,  &c. 

3.  An  order  of  the  sale  of  said  real  estate  made  on 
the  same  day  on  which  the  inventory  was  filed. 

4.  An  order  made  on  the  9th  of  February  following, 
confirming  the  sale. 

In  Homer  v.  Doe^  1  Ind.  R.  130,  it  is  said  that  where 
the  record  is  silent  upon  the  point,  notice  may  be  pre- 
sumed; but  this  rule  applies  only  in  cases  where  the 
heirs  have  been  made  parties  to  the  record.    Here,  there 
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is  no  mention  made,  in  any  part  of  the  record  reciting   Nov.  Term, 

the  proceedings  touching  the  sale,  of  the  existence  of _*_ 

an  heir;  and,  surely  in  such  case,  we  cannot  presume         ^* 
that  any  heir  was  notified.     See  Martin  v.  Starry  7  Ind.      Bowkh. 
R.  224     The  record  in  such  case  is  not  silent  but  speaks 
negatively. 

But,  even  had  the  application  for  the  sale  contained 
a  statement  of  the  names  or  name  of  heirs  or  heir, 
still  as  the  order  of  sale  was  made  on  the  same  day  the 
application  was  filed,  the  record  shows  that  the  statu- 
tory notice  of  thirty  days  by  service,  or  sixty  days  by 
publication,  after  the  filing  of  such  application,  could 
not  have  been  given ;  and  no  motion  was  made  on  be- 
half of  the  heir,  as  in  the  case  of*  Thompson  v.  Doe^ 
8  Blackf.  336,  indicating  an  actual  presence  in  Court, 
whereby,  formal  notice  might  be  rendered  unnecessary. 

It  is  shown  by  the  record  that  a  year  subsequent,  to 
the  sale  a  guardian  was  appointed  by  the  Probate  Court 
for  the  lessor  of  the  plaintiff,  then  the  infant  heir  of 
James  Mitchell;  but  that  has  nothing  to  do  with  the 
proceedings  leading  to  the  sale  by  the  administrators. 

A  deed  of  the  administrators  to  the  purchasers  at 
the  sale  also  appears,  which  contains  various  recitals; 
but  these  recitals  do  not  appear  to  have  been,  nor  was 
the  deed  itself,  ever  before  the  Probate  Court,  and  they 
are  not  evidence.  The  sale  in  this  case,  then,  having 
been  ordered  and  confirmed  without  notice  to  the  heir, 
is  void.  The  Court  acquired  no  jurisdiction  to  act  in 
the  premises  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

Stuart,  J.,  was  absent  in  this  case. 

D.  jD.  Pratt  and  H.  AUen,  for  the  plaintiff. 

Z.  Baird,  for  the  defendant. 


(I)  Where  judicial  proceedings  in  one  State  have  come  under  review 
in  the  courts  of  another,  they  have  with  great  unanimity  been  disregarded 
as  nullities,  in  cases  where  notice  to  the  defendant  did  not  appeal* 
KihU  T.  Kibbe,  Kirby,  U^.—Phelpt  y.  Holker,  1  Dale,  261.— JTi^otirfM  y* 
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Not.  Term, 

1856. 

Rbbd 

T. 

Trk  State. 


Woodworthy  6  Johns.  87. — Rohimon  t.  Executor  of  Ward^  8  Johns.  90. — 
FenUm  t.  Oarliek,  id,  1^.— -Pawling  t.  Bird's  Sxecuiort,  18  Johns.  192.— 
Bordm  y.  Fitc\  15  Johns.  121.  See,  also,  Fither  t.  Lotu,  8  Wils.  297;  Btiek- 
anon  t.  Bueker,  9  East.  192;  ffoU  t.  AUowof/j  2  Blackf.  108;  and  Ckme  t. 
Cb^ton,  2  Blackf.  82.  And  it  is  not  easy  to  perceiye  on  what  ground  a 
distinction  can  be  taken  between  a  domestic  judgment  and  one  rendered 
in  another  State  of  the  Union.  MilU  y.  Durytt,  7  Cranch,  481;  Const 
U.  S.  Art.  IV.  s.  1;  Acts  of  Congress  of  May  26,  1790^  and  iforcA  27 
1804. 

The  Indiana  cases  which  bear  hardest  against  the  plaintiff  are  Thomp- 
son Y.  Doe,  and  Homer  y.  Doe^  cited  in  the  opinion,  supra;  Doe  y.  Smiihj 
1  Ind.  B.  468,  in  Irhich  the  record  showed  that  due  notice  had  been  giyen 
by  publication;  Williams  y.  Sharpy  2  Ind.  R.  101,  in  which,  also,  the 
record  showed  notice.  Nor  is  Lessee  qf  Nelson  y.  Moon  etalfZ  McLean, 
819;  or  1  Saund.  74  and  notes;  or  MiUs  y.  Jf^irttn,  19  Johns.  88,  in  point. 
But  Westenoelt  y.  Levis  et  al,  2  McLean,  514,  is  directly  in  point. 

The  aboYO  authorities  were  all  before  the  Court  in  argument 


Reed  v.  The  State. 


Indictment  for  homicide  in  the  Boone  Circuit  Court  Plea,  not  guilty. 
On  motion  and  affidavit  by  defendant,  the  Yenue  was  changed  to  the 
Clinton  Circuit  Court,  where  he  was  tried,  conYicted,  and  sentenced 
to  six  years  imprisonment  The  indictment  states  that  N,  R,^  late,  ftc, 
did,  on,  &c.,  at,  &c.,  unlawfully,  feloniously,  and  wilfully,  kill,  slay, 
and  murder  one  M.  (?.,  a  human  being,  iuYoluntarily,  by  then  and 
there  shooting  the  said  M.  O.  through  the  head,  with  a  certain  gun, 
loaded  and  charged  with  gunpowder  and  leaden  shot,  which  he  the  said 
N.  R,  then  and  there  had  and  held,  in  the  commission  of  an  unlawful 
act,  to-wit,  in  an  endeaYor  and  attempt  by  him,  the  said  K.  R^  then 
and  there  with  intent  to  shoot,  kill,  and  murder,  one  L.  Jf.;  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  find  and  say  that  the 
said  N,  R,  did  unlawfully  and  feloniously  kill  and  slay  the  said,  &c. 
A  second  count  charges  the  killing  in  the  attempt  to  commit  an  un- 
lawful act,  without  stating  what  the  act  was. 

ffeldy  that  the  first  count,  though  inartificially  drawn,  contains  the  sub- 
stantial requisites  of  an  indictment  for  manslaughter. 

IleU  also,  that  the  word  "murder,"  as  used  in  the  indictment,  may  be 
rejected  as  surplusage. 

Heldf  also,  that  the  indictment  being  good  as  a  charge  of  manslaughter. 
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the  general  Terdict  of  guilty,  fixing  the  punishment^  was  responsiye  Nov.  Term, 

to  the  indictment.  Io5o. 

Heidj  also,  that  the  statute  required  the  indictment  to  be  recorded  in  the  Rbkd 

Court  where  it  was  found,  and  not  in  ttfat  to  which  the  venue  was  t. 

changed.  Thk  Stat«. 

Heldj  also,  that  the  object  of  the  statute  is  to  preyent  a  failure  of  justice 
in  ease  the  indictment  should  be  lost  or  purloined,  and  the  recording 
of  it  is  not  necessary  to  give  Talidity  to  the  original;  but  were  it  ne- 
cessary, this  indictment  must  be  presumed  to  hare  been  recorded  in 
the  Boone  Circuit  Court. 

Eeldj  also,  that  as  the  record  shows  that  the  original  indictment  was 
transmitted  to  the  Clmton  Circuit  Court,  it  appears  with  sufficient  cer- 
tainty that  the  defendant  was  tried  upon  it. 

Heldf  also,  that  the  second  count  was  bad. 

APPEAL  from  the  Clinton  Circuit  Court.  Saumia^, 

OooKiNS,  J. — The  appellant  was  indicted  in  the  Boone  ^ 

Circuit  Court  for  a  homicide.  On  his  arraignment  he 
pleaded  not  guilty,  and  on  his  motion,  and  upon  affi- 
davit showing  cause,  the  venue  was  changed  to  the 
Clinton  Circuit  Court,  where  he  was  tried,  convicted, 
and  sentenced  to  the  State's  prison  for  six  years;  from 
which  judgment  he  appeals. 

Motions  for  a  new  trial  and  in  arrest  of  judgment 
were  interposed  at  the  proper  time  and  overruled. 

Several  objections  are  taken  to  these  proceedings, 
which  will  be  noticed. 

It  is  said  the  verdict  should  have  been  set  aside,  be- 
cause it  is  not  responsive  to  any  charge  in  the  indict- 
ment. It  is  further  insisted  that  the  indictment  does 
not  charge  any  offense;  or,  at  least,  it  is  uncertain  which 
of  several  offenses  is  intended.  It  states  that  the  said 
Nid  Reed  on,  &c.,  at,  &c.,  did  unlawfully,  feloniously,  and 
wilfully,  kill,  slay,  and  murder  one  Matthias  George^  a 
human  being,  involuntarily,  by  then  and  there  shooting 
the  said  Matthias  George  through  the  head,  with  a  cer- 
tain gun  loaded  and  charged  with  gunpowder  and  leaden 
shot,  which  he  the  said  Nial  Reed  then  and  there  had 
and  held,  in  the  commission  of  an  unlawful  act,  to-wit: 
in  an  endeavor  and  attempt  by  him,  the  said  Nial  Reed, 
then  and  there  with  intent  to  shoot,  kill,  and  murder 
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Not.  Term,    one  Leicis  Miller;  and  so  the  jurors  aforesaid,  upon  their 

oath  aforesaid,  do  find  and  say  that  the  said  Nial  Heed 

*™       did  unlawfully  and  feloniously  kill  and  slay  the  said 
Tmi  State.    Matthias  George^  on,  &c.,  at,  Ac. 

Another  count  charges  the  killing  in  the  attempt  to 
commit  an  unlawful  act,  without  stating  what  the  act 
was.  This  count  is  evidently  defective,  and  need  not  be 
further  noticed.,  The  unlawful  act  should  have  been 
specified.  The  State  v.  Aydelotty  7  Blackf.  157. — Ball  v. 
The  State,  id.  242. 

The  first  count  is  inartificially  drawn,  but  we  think  it 
has  the  substantial  requisites  of  an  indictment  for  man- 
slaughter. The  2  R.  S.  p.  868,  s.  59,  provides  that 
the  words  used  in  the  statute  to  define  a  public  offense 
need  not  be  strictly  pursued  in  the  indictment,  but  other 
words,  conveying  the  same  meaning,  may  be  used.  This 
count  does  not  contain  a  charge  of  murder  in  the  second 
degree,  because  the  act  is  not  alleged  to  have  been  done 
maliciously.  That  word  has  a  technical  meaning,  and 
is  necessary  in  a  description  of  the  offense.  2  R.  S.  p. 
896,  s.  7.  Words  defined  by  law  must  be  construed  ac- 
cording to  their  legal  signification.  2  R.  S.  p.  368,  s.  58. 
Manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice  express  or  implied,  either  voluntarily, 
upon  a  sudden  heat,  or  involuntarily,  but  in  the  com- 
mission of  some  unlawful  act.  2  R.  S.  p.  397,  s.  8. 
Here  the  unlawful  killing  is  alleged ;  that  it  was  done 
involuntarily,  and  in  the  commission  of  an  unlawful  act. 
It  is  not  necessary  to  negative  malice  in  describing  the 
offense.  Arch.  Cr.  PL  416.  It  is  true  that  the  word 
"murder"  is  used  in  the  indictment;  but  that  maybe 
rejected  as  surplusage.  Arch.  Cr.  PI.  101.  An  indict- 
ment which  charges  the  killing  to  have  been  done  felo- 
niously,- wilfully,  and  with  malice  aforethought,  but  yet 
•  does  not  contain  the  technical  words  descriptive  of  the 

crime  of  murder,  is  an  indictment  for  manslaughter. 
Bias  V.  The  State,  7  Blackf.  20. 

The  indictment  being  good,  as  a  charge  of  manslaugh- 
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ter,  the  verdict,  which  was  a  general  verdict  of  guilty,    ^o^-  Term, 

and  affixing  the  appropriate  punishment,  was  responsive  _?: 

to  the  indictment.  "" 

This  disposes  of  the  argument  based  upon  the  suppo-  Th«  Statb. 
sition  that  the  count  was  intended  to  charge  murder  in 
the  second  degree,  and  we  need  not  inquire  whether, 
under  our  statute,  there  can  be  a  conviction  of  man- 
slaughter upon  an  indictment  for  murder;  nor  whether, 
if  there  may  be  such  conviction,  the  verdict  should  find 
the  defendant  not  guilty  of  the  higher  offense.  As  to 
these  points,  see  2  R.  8.  p.  870,  ss.  72,  73,  74. 

We  see  no  ground  for  granting  a  new  trial ;  or  for  ar- 
resting the  judgment,  for  any  defect  in  the  indictment, 
or  in  the  form  of  the  verdict. 

An  objection  taken  to  the  conviction  is,  that  the  Clin- 
tm  Circuit  Court  had  no  jurisdiction  of  the  cause,  be- 
cause it  is  not  shown  that  the  indictment  was  recorded 
in  that  Court,  or  that  the  defendant  was  tried  upon  it. 
In  Doty  V.  The  State^  7  Blackf  427,  the  defendant  hav- 
ing obtained  a  change  of  venue,  the  record  did  not  show 
that  the  original  indictment  was  sent  to  the  Court  to 
which  the  change  was  ordered,  but  only  a  transcript  of 
it ;  and  because  it  did  not  appear  that  the  defendant  was 
tried  upon  the  original,  nor  that  it  had  been  recorded  in 
the  Court  which  tried  the  cause,  the  judgment  was  re- 
versed. It  appears,  however,  from  the  record  before  us, 
that  the  defendant  was  arraigned  upon  the  indictment 
in  the  Boone  Circuit  Court,  and  that  he  pleaded  to  it 
there,  before  he  applied  for  a  change  of  venue.  It  also 
appears  that  the  original  indictment  was  transmitted  to 
and  filed  in  the  Clinton  Circuit  Court.  As  to  the  re- 
cording, the  statute  provides  that  every  indictment  must 
be  recorded  by  the  clerk,  during  the  term  at  which  the 
same  is  found;  that  the  judge  must  compare  the  record 
with  the  original,  and  certify  to  its  correctness;  and  that 
in  case  of  loss  of  the  original,  the  defendant  may  be 
tried  upon  a  certified  copy  of  the  record.  2  B.  8.  p.  869, 
s.  68.  There  is  a  further  provision  similar  to  this.  Id. 
384.    This  statute  required  the  indictment  to  be  record- 
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Not.  Term,   ed  in  the  Court  where  found,  but  not  in  the  Court  to 

which  the  venue  was  changed.    Its  object  was  to  pre- 

Bakitabd  y^^^  ^  failure  of  justice  in  case  the  indictment  should  be 
FLivjf.  lost  or  purloined,  and  was  not  necessary  to  give  validity 
to  the  original.  K  necessary,  we  must  presume  it  was 
duly  recorded  in  the  Boone  Circuit  Court. 

No  recording  in  the  Clinton  Circuit  Court  having  been 
necessary,  and  the  original  indictment  having  been  filed 
there,  we  think  it  appears  with  sufficient  certainty  that 
the  defendant  was  tried  upon  it.  The  record  states  the 
order  of  events  in  the  usual  mode,  except  the  arraign- 
ment and  plea,  which  having  occurred  in  the  Boone 
Circuit  Court,  it  was  unnecessary  to  repeat.  The  attor- 
ney for  the  State  came,  and  also  the  defendant  in  person 
and  by  his  attorneys,  and  the  trial  of  the  cause  was  sub- 
mitted to  a  jury,  to-wit.,  &c.  See  Engleman  v.  The  StaJtij 
2  Ind.  R.  91. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  J,  Boone  and  J7.  Shannon^  for  the  appellant. 

D.  C.  Chipman,  for  the  State. 


Barnard  and  Others  t?.  Flinn  and  Wipb. 

Interrogatories  filed  under  section  808,  p.  97,  2  R.  S.  1862,  oonsisteiit 
with  its  provisions,  and  supported  by  affidavit  showing  that  thej  are 
filed  in  good  faith  and  not  to  procure  delay,  must  be  answered;  and 
where  a  party  so  interrogated  has  concealed  himself,  or  absconded  to 
parts  unknown,  the  party  filing  interrogatories  will  not  be  required 
to  show  that  his  testimony  could  probably  be  procured. 

If  the  cause  should  be  delayed  to  obtain  answers,  the  interrogating 
party  will  not  generally  be  compelled  to  execute  an  undertaking  with 
surety,  as  in  case  of  an  injunction. 

When  a  contract  is  complete — all  being  done  that  was  proposed  to  be 
done  in  committing  it  to  writing — and  no  trust  is  declared,  parol  evi- 
denee  is  not  admissible  to  change  an  absolute  oo&Teyanee  into  a  tms|; 
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bat  it  seems  that  where  the  contract  stipuUted  for  is  not  completedi     Not.  Term, 
on  sccount  of  the  intervention  of  fraud,  aooident,  or  mistake,  a  trust        1856. 


may  be  proved  by  parol.  Baknaed 


T. 

Plihw. 


APPEAL  from  the  Morgan  Circuit  Court.  Saiwday, 

QooKiNS,  J. — ^This  was '  a  bill  in  chancery  by  Flinn 
and  wife  against  Sarah  Jl  Barnard,  widow  and  admin- 
gtratrix  of  Benjamin  F.  Barnard,  deceased,  and  Ann  E. 
and  Dora  F.,  infant  heirs  of  said  deceased,  of  whom 
the  said  Sarah  J*,  was  also  guardian  at  law.  The  case 
made  by  the  bill  is  as  follows : 

The  plaintiffi  were  confined  in  the  jail  of  Morgan 
county  on  a  charge  of  felony.  From  the  answer  and 
proofs  it  appears  that  they  were  charged  with  murder. 
For  the  purpose  of  raising  money  to  aid  in  their  de- 
fense, they  agreed  with  said  Benjamin  F.  Barnard  to 
convey  to  him  certain  lands,  the  title  to  some  of  which 
was  in  Flinn,  and  of  other  portions,  the  fee  was  in  his 
wife.  The  object  of  this  conveyance  was  to  enable 
Barnard  to  sell  the  lands  to  raise  money  for  the  gran- 
tors. It  was  at  first  proposed  that  Barnard  should  exe- 
cute notes  for  the  consideration-money;  but  Barnard 
objecting  to  this,  it  was  agreed  that  he  should  execute 
an  agreement  in  writing,  stating  the  object  for  which 
the  lands  were  conveyed  to  him.  On  the  6th  day  of 
June,  1851,  they  executed  conveyances  to  Barnard  for 
the  lands,  the  consideration  mentioned  in  the  deeds  be- 
ing 1,250  dollars,  no  part  of  which  was  ever  paid.  He 
neither  executed  the  notes  for  the  consideration,  nor 
any  agreement  stating  the  object  of  the  conveyance  to 
him.  A  few  days  after  the  execution  of  said  convey- 
ances Barnard  was  suddenly  attacked  with  cholera  and 
died ;  and  said  Sarah  J.,  as  the  widow  and  administra- 
trix of  the  deceased,  and  as  guardian  of  his  infant 
heirs,  had  taken  possession  of  the  lands,  and  had  re- 
ceived the  rents  and  profits.  The  plaintiffs  had  de- 
manded possession  of  the  lands  and  an  account  of  the 
rents  and  profits,  which  were  refnsed. 

Prayer  that  the  deeds  be  set  aside ;  for  a  re-convey- 
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Not.  Term,    ance  of  the  land;  for  an  account  and  payment  of  the 

rents  and  profits;  for  an  injunction,  and  general  relief. 

Barnard  ipj^^  answer  of  Sarah  J,  Barnard  admits  the  convey- 
Plikm.  ances,  and  alleges  that  they  were  upon  a  valuable  con- 
sideration fully  paid ;  that  Flinn  and  wife  at  the  time 
of  the  conveyances  were  confined  in  prison  on  a  charge 
of  murder;  that  soon  after  the  conveyances  were  made 
Flinn  broke  jail  and  escaped,  and  still  remains  a  fugi- 
tive from  justice;  that  he  was  fully  able  to  employ 
counsel  for  his  defense  without  sacrificing  his  property; 
admits  the  death  of  Barnard^  and  her  appointment  as 
administratrix  of  his  estate  and  guardian  of  the  children. 
All  the  other  allegations  of  the  bill  are  denied. 

On  behalf  of  the  infant  defendants,  a  guardian  ad 
litem  was  appointed,  who  filed  the  common  answer. 

To  the  answer  of  Sarah  J,  Barnard  a  replication  was 
filed. 

At  the  May  term,  1858,  of  the  Morgan  Circuit  Court, 
which  commenced  after  the  R.  S.  of  1852  were  in  force, 
the  Hon.  James  Hughes^  judge  of  that  Court,  having 
been  of  counsel*  in  the  cause  before  his  election  as  such 
judge,  the  defendants  objected  to  the  trial  of  the  cause 
before  him,  in  consequence  of  his  interest  as  counsel, 
whereupon  a  special  term  of  said  Court  was  ordered  to 
be  held  on  the  27th  day  of  June  following,  and  the 
Hon.  John  Cowgill^  judge  of  the  Putnam  Common  Pleas, 
was  appointed  to  hold  said  term,  and  this  cause  was  set 
down  for  hearing  at  said  special  term,  at  which  time 
the  cause  was  tried  before  judge  CowgilL 

There  was  a  finding  and  judgment  for  the  plaintiffs 
according  to  the  prayer  of  the  bill,  and  a  new  trial 
refused. 

It  is  assigned  for  error,  that  judge  Cowgill  had  no 
jurisdiction  to  try  the  cause ;  because  the  trial  was  not 
appointed  to  be  held  within  thirty  days  after  the  service 
of  process,  as  directed  by  the  2  R.  S.  p.  5,  s.  8.  We 
have  heretofore  decided  that  that  statute  was  merely 
directory,  and  that  a  special  term  appointed  to  be  held 
more  than  thirty  days  after  service  of  process,  was  au- 
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thorized.    Murphy  v.  Barlow j  5  Ind.  R.  280 ;  Ketcham   Nor.  Term, 
V.  New  Albany  and  Salem  Railroad  Co.,  7  Ind.  R.  891.  

The  defendant,  Sarah  J.  Barnard,  filed  in  the  Circuit     ^^^"^^ 
Court  the  following  interrogatories  propounded  to  the       Pldtm. 
plaintiff,  Hiram  Flinn,  which  she  prayed  that  he  might 
be  compelled  to  answer: 

"  Did  not  Benjamin  F.  Barnard,  at  the  time  of  your 
escape  from  the  jail  of  Morgan  county,  Indiana,  in  June, 
1851,  pay  you  the  fiiU  consideration-money  for  the  land 
deeded  in  said  jail,  by  yourself  and  wife  to  said  Barnard, 
being  the  land  described  in  bill  of  plaintiffs  7  Also  state 
amount  paid  you  at  any  time  for  said  lands." 

In  support  of  the  interrogatories  she  filed  an  affidavit 
stating  that  she  verily  believed  the  purchase-money  for 
said  lands  had  been  fully  paid  by  her  deceased  husband 
to  the  said -Hiram;  that  she  knew  of  no  witness  by 
whom  the  payment  could  be  proved,  except  by  him ; 
that  she  was  desirous  of  getting  his  evidence  in  her 
behalf;  that  she  had  reason  to  believe  that  his  where- 
abouts was  known  to  his  counsel  in  that  suit;  where- 
fore she  prayed  that  proceedings  might  be  stayed  until 
Flinn^s  counsel  should  disclose  his  place  of  residence, 
and  his  evidence  be  taken  either  upon  interrogatories  or 
on  commission.  She  further  stated  that  she  verily  be- 
lieved she  had  just  merits  in  her  defense ;  that  she  had 
not  before  attempted  to  get  the  evidence  of  said  Flinn, 
on  account  of  her  belief  in  the  futility  of  such  attempt, 
said  Flinn  having  absconded  to  parts  unknown  to  her, 
in  June,  1851,  before  the  commencement  of  this  suit; 
that  she  had  recently  learned  that  the  residence  of  Flinn 
was  known  to  the  counsel  of  the  plaintiffs,  or  one  of 
them ;  and  that  she  desired  to  have  his  evidence  in  sup- 
port of  the  defense  in  said  suit. 

On  the  filing  of  the  interrogatories  and  affidavit,  the 
pl^dntifis  moved  the  Court,  in  case  the  cause  was  de- 
layed to  obtain  an  answer,  that  the  defendants  be  re- 
quired to  execute  an  undertaking  with  surety,  as  in  case 
of  an  injunction,  upon  which  the  defendants  informed 
the  Court  that  they  declined  giving  such  undertaking 
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Not.  Term,   with  surety,  and  insisted  that  the  interromtories  be  an- 
.  _  swered  without  giving  the  same;  upon  which  the  Court 

Babitabd  jjjIq^  that,  unless  the  defendants  would  inform  the 
Plihm.  Court,  on  or  before  the  calling  of  the  cause  on  the  fol- 
lowing day,  that  there  was  some  probability  that  the 
answer  of  said  Hiram  Flinn  could  be  procured  within 
a  reasonable  time,  the  cause  would  not  be  continued  for 
the  reasons  set  forth  in  the  affidavit.  To  this  ruling  the 
,  defendants  excepted. 

The  2  R.  S.  p.  97,  s.  303,  provides  that  either  party 
may  propound  interrogatories,  to  be  filed  with  the 
pleadings,  relevant  to  t^e  matter  in  controversy,  and 
require  the  opposite  party  to  answer  the  same  under 
oath.  All  interrogatories  must  be  answered  by  the 
time  limited,  positively  and  without  evasion,  and  the 
Court  may  enforce  the  answer  by  attachment  or  other- 
wise. 

The  defendants*  motion,  on  the  filing  of  the  interro- 
gatories and  affidavit,  was  that  one  of  the  plaintifib 
should  be  required  to  answer  them;  and  one  effect  of 
the  motion  was,  that  the  cause  should  stand  continued 
until  the  answer  should  come  in.  We  think  the  Circuit 
Court  ought  to  have  required  them  to  be  answered. 
The  inquiries  were  pertinent :  the  affidavit  set  forth  a 
full  defense,  and  showed  the  necessity  of  this  testimony. 
Instead  of  ordering  the  plaintiff  to  answer,  the  Court 
required  of  the  defendants  to  show  that  they  could  pro- 
bably procure  this  testimony.  This  was  putting  the 
burden  upon  the  wrong  shoulder.  Flinn  had  a  case  in 
Court ;  he  was  there  by  his  counsel ;  and  it  was  his  busi- 
nesss  to  be  prepared  to  comply  with  any  proper  order 
of  the  Court  which  might  be  made  in  the  progress  of 
the  cause — an  obligation  which  he  could  not  be  permit- 
ted to  evade  by  absconding  or  conceaUng  himself. 

Some  abuses  were  at  first  practiced  under  this  statute, 
by  setting  up  feigned  defenses  when  the  pltdntiff  was 
absent,  and  filing  interrogatories  for  the  sake  of  delay. 
To  remedy  this  the  statute  was  amended  in  1855,  (Acts 
of  1855,  p.  55,)  by  requiring  an  affidavit  showing  that 


OF  THE  STATE  OP  INDIANA.  209 

they  were  filed  in  good  faith ;  and  the  affidavit  of  Mrs.   Kot.  Term, 
Bamardj  although  made  before  the  act  of  1856  was  in      l^^^- 


force,  is  almost  a  literal  compliance  with  its  terms.    It     ^^^^^^ 
was  the  correct  practice,  independent  of  the  amending      Flinn. 
statute. 

On  the  question  whether  an  undertaking  should  have 
been  filed,  there  seems  to  have  been  no  direct  ruling  of 
the  Circuit  Court  It  was  implied,  perhaps,  in  the  re- 
fusal to  postpone  the  trial  for  an  answer  to  the  interro* 
gatories.  We  regard  this  as  the  ordinary  case  of  a  con» 
tinuance  on  sufficient  cause  shown,  to  obtain  testimony. 
It  is  true  that  this  proceeding  for  the  examination  of 
parties,  takes  the  place  of  a  bill  of  discovery.  2  R.  8.  p. 
96,  s.  294.  And  it  was  held  in  Lemon  v.  Morehead^  8 
Blackf.  561,  that  on  filing  a  bill  for  discovery  in  aid  of 
a  defense  at  law,  the  proceedings  would  not  be  stayed 
except  on  condition  of  giving  bond.  We  do  not  pre- 
tend to  say  but  that  there  might  be  cases  in  which  the 
undertaking  should  be  required:  as  where,  fi*om  the 
delay  there  would  be  danger  of  great  loss  or  injury — 
such  a  case  as  would  authorize  a  court  to  interfere  by 
injunction  and  stay  proceedings ;  but  we  think  no  such 
case  is  shown  here. 

For  the  error  in  refusing  to  require  the  interrogatories 
to  be  answered  the  judgment  must  be  reversed. 

As  this  cause  will  be  remanded  for  another  trial,  we* 
will  consider  another  question  raised  by  the  appellant 
upon  this  record.  The  position  assumed  is,  that  the- 
proof  offered  in  the  Circuit  Court  that  Benjamin  F. 
Barnard  agreed  to  execute  a  stipulation  declaring  that 
the  lands  were  conveyed  to  him  to  be  sold  for  the  bene- 
fit of  the  grantors,  was  an  attempt  to  create  an  express 
trust  by  parol,  which,  it  is  insisted,  cannot  be  done. 
We  think  it  clear  that  an  express  trust  cannot  be  proved 
by.  parol,  and  we  have  so  decided.  Irwin  v.  IverSj  7 
Ind.  R.  808.  To  permit  this  to  be  done  would  overturn 
the  Statute  of  Frauds.  But  we  are  not  convinced  that 
that  was  what  the  plaintifb  attempted  in  this  case.  When 
a  contract  has  been  completed, — all  being  done  that 
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Nov.  Term,   ^as  proposed  to  be  done,  in  committing  it  to  writing, — 
no  trust  being  declared,  parol  evidence  is  plainly  not 


Barnakd  admissible  to  change  an  absolute  conveyance  into  a 
FuNN.  trust.  Such  was  the  case  of  Irwin  v.  IvetB,  supra,  and 
of  Steere  v,  Steere,  5  Johns.  Ch.  1. 

But  there  is  a  class  of  cases  of  which  chancery  has 
always  had  jurisdiction,  arising  out  of  fraud,  accident, 
and  mistake,  clearly  distinguishable  from  the  cases  re- 
ferred to.  They  do  not  proceed  upon  the  ground  that 
a  contract  complete  in  all  its  parts,  all  having  been  done 
that  was  agreed  to  be  done  in  committing  it  to  writing, 
can  be  changed  by  parol;  but  upon  the  ground  that  the 
contract  stipulated  for  was  not  completed.  We  think 
this  bill  shows  such  a  case  with  sufficient  certainly  to 
admit  the  proof.  The  defendants  were  in  jail,  and  had 
not  the  ordinary  facilities  for  completing  the  contract; 
the  agreement  was,  that  the  lands  should  be  conveyed 
to  Barnard,  and  that  he  should  execute  a  declaration  of 
the  trust;  the  deed  was  made  in  pursuance  of  this  agree- 
ment, and  had  the  declaration  of  the  trust  been  exe- 
cuted  it  would  have  constituted  a  part  of  the  same  con- 
tract. Within  a  very  few  days,  it  is  alleged,  he  was 
attacked  with  an  unusual  disease  and  suddenly  died, 
leaving  the  contract  yet  incomplete. 

Now,  we  do  not  decide  anything  in  reference  to  the 
proofs.  The  evidence  was  admissible  from  the  very 
nature  of  the  case.  Whether  it  proved  a  contract  com- 
plete in  its  terms,  which  was  attempted  afterwards  to  be 
turned  into  a  trust,  or  whether  it  showed  a  contract  in- 
complete, by  reason  of  a  providential  intervention,  or 
other  circumstances,  is  not  for  us  to  decide.  The  Court, 
we  must  presume,  found  it  to  be  the  latter  case,  whether 
rightly  or  not,  we  intimate  no  opinion,  as  it  was  purely 
a  question  of  fact  which  is  to  be  retried. 

P&  Curiam. — ^Th^  judgment  is  reversed  with  costs. 
Cliuse  remanded,  ftc. 

D.  McDonald  and  W.  A.  McKemie,  for  t&e  appellants. 

.7.  W.  Gordon  and  W.  B.  Sdrrisony  for  the  appelli 
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Not.  Term, 

OsTRANDSB  V.  Clare.  ^^' 

OSTBAVOKK 
T. 

A  party  may  hATe  leaTe  to  amend  his  pleadings  after  the  jarj  is  sworni        OiiAKK. 
but  before  the  cause  is  submitted,  without  placing  on  record  the  spe- 
cific grounds  on  which  his  motion  is  based. 

But  where  the  amendment  changes  the  israe,  or  makes  a  new  issue,  the 
jnry  must  be  resworn  before  the  conunencemeiit  of  the  trial. 

APPEAL  fipom  the  Vigo  Court  of  Common  Pleas.      ^^.  ^ 

Davison,  J. — Tlie  complaint  chargee  Ostrander  with 
having  committed  an  assault  and  battery  on  Clark,  who 
was  the  plaintiff,  whereby  he,  Clarkj  was  damaged  500 
dollars.  The  drfendant  answered,  l.Kot  guilty;  2.  Squ 
ossomU.  Whereupon  a  jury  was  impanneled  and  sworn 
to  try  the  matters  in  issue  between  the  parties. 

The  record  contains  a  bill  of  exceptions,  which  shows 
that  after  the  jury  were  sworn,  and  before  the  case  was 
submitted,  the  plaintiff  moved  the  Court,  without  show- 
ing any  cause  by  affidavit,  or  otherwise,  in  support  of 
his  moticm,  for  leave  to  amend  the  complaint  by  adding 
thereto,  after  the  words  ^^500  dollars,"  the  following 
averments :  ^'  And  was  put  to  great  expense,  to-wit,  50 
dollars  in  paying  doctor's  bills,  and  in  being  cured;  and 
was  unable  to  work  for  six  weeks,  and  thereby  sufiered 
damage  on  account  thereof  50  doUars."  Also  for  leave 
to  file  a  replication  in  denial  of  the  second  paragraph  of 
the  answer.  These  amendments  were  allowed,  and  the 
cause  was  thereupon  submitted  for  trial,  without  the 
jury  being  resworn.  There  was  a  verdict  for  the  plain- 
tiff, and,  over  a  motion  for  a  new  trial,  there  was  judg- 
ment. 

The  action  of  the  Court  in  granting  leave  to  amend 
the  pleadings,  is  assigned  for  error.  Anterior  to  the 
present  code,  such  amendments  might  not  have  been  al- 
lowable after  the  jury  were  impanneled;  but  the  law 
now  in  force,  in  our  opinion,  sustains  the  ruling  of  the 
Oourt.  2  B*  8.  p.  48,  ss.  97,  99.  There  is  nothing  in  the 
code  to  which  we  have  referred  that  requires  the  pariy 
who  moves  for  leave  to  amend,  to  place  on  the  reooyd 
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Hot.  Term,   the  specific  grounds  on  which  his  motion  is  based.    And 
looo.      ^  ^^  present  case,  there  seems  to  be  no  good  reason 


^AjiD  BiULBM^  ^^y  ^^^  grounds  should  be  stated ;  because  the  amend- 
Raiumab  Ck>.  ments,  on  their  face,  show  that  they  were  essential  to  a 
Lauias.  ^U  investigation  of  the  cause.  At  all  events,  the  rea- 
sons which  induced  the  action  of  the  Court  not  appear- 
ing in  the  record,  we  must  presume  that  the  leave  was 
properly  granted. 

It  appears,  however,  that  the  jury  were  impanneled 
and  sworn  before  the  second  issue  was  made,  and  were 
not  resworn.  They  could  not,  ther^ore,  have  been  sworn 
to  tiy  that  issue.  In  this  respect  the  proceedings  are 
obviously  defective.  The  jury  should  have  been  sworn 
after  the  issues  were  completed,  and  before  the  com- 
mencement of  the  trial.    2  R.  8.  p.  107. 

For  the  omission  to  reswear  the  juiy  the  judgment 
must  be  reversed. 

GK)0KiN8,  J.,  having  been  concerned  as  counsel,  was 
absent 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

8.  B.  Gookins  and  E.  E.  Bassett,  for  the  appellant. 


Thb  Nbw  Albany  and  Salbm  Railboad  Compant,  v. 

Laimak. 

A  misnomer  of  the  roal  party  intended  to  be  sued,  upon  whom  procera 

bM  been  terred,  may  be  oorreoted  by  amendment 
Sneh  an  amendment  does  not  amount  to  a  substitution  of  a  defendant 

APPEAL  from  the  White  Circuit  Court 
jro9mbir2».  Davison,  J. — Bochd  Laiman  filed  a  complaint  against 
James  Brooks^  president  of  the  New  Albany  and  Salem 
Ruboad  Company,  and  directors,  before  a  justice  of  the 
peace.  Process  issued  by  the  justice  was  returned,  in- 
dorsed as  follows: 
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"Received  this  writ  August  28th,  at  8  o'clock,  and  Not.  Term, 
aenred  at  5  o'clock,  same  evening,  on  the  conductor.      l^^^- 


Joseph  Chamberlain,  Const/'  ^i'L  sSS* 

On  the  day  of  trial  the  parties  appeared,  and  a  trial  Eailsoad  Co. 
was  had,  upon  which  it  appeared  in  evidence  that  the  jj^^^^, 
plaintiff  had  delivered  on  the  passenger  train  of  said 
company,  a  trunk  containing  articles  of  property  worth 
50  dollars,  to  he  safely  carried,  which  trunk  was  not  de- 
livered at  its  place  of  destination,  hut  was  wholly  lost  to 
the  plaintiff. 

The  trial  resulted  in  a  judgment  against  the  defend- 
ant, from  which  he  appealed. 

A  bill  of  exceptions  taken  by  the  company,  who  are 
the  appellants,  shows  that  in  the  Circuit  Court  the 
plaintiff  moved  that  the  constable  who  served  the  pro- 
cess issued  by  the  justice,  be  allowed  to  amend  his  re- 
turn. This  motion  was  -resisted,  but  sustained  by  the 
Court,  and  the  amendment  made  in  these  words: 

^^ly  Joseph  ChaynberlaiUj  a  constable,  Ac,  certify  that  I 
served  the  within  writ  upon  the  conductor  of  a  passen- 
ger train  of  cars  belonging  to  the  New  Albany  and  Salem 
Bailroad  Company— said  conductor  being  at  the  time  an 
agent  of  that  company.  Service  made  Arigust  28th, 
1854.    Joseph  Cfiamberlainy  Const." 

After  this  the  said  James  Brooks  moved  to  dismiss  the 
suit  for  want  of  a  sufficient  cause  of  action;  but,  pend- 
ing his  motion,  the  plaintiff  asked  leave  to  amend  her 
complaint  so  as  to  read  ^'  New  Albany  and  Salem  Rail- 
road Company,"  instead  of  ^^  James  5roofe,  president  of 
the  New  Albany  and  Salem  Bailroad  Company,  and  di- 
rectors,"— ^which  leave  was  granted  on  the  condition 
that  the  plaintiff  pay  all  the  costs  which  had  accrued 
up  to  the  time  of  such  amendment.  And  the  amend- 
ment having  been  made,  the  motion  to  dismiss  the  suit 
was  overruled,  and  it  was  thereupon  ordered  that  the 
cause  be  docketed,  and  proceed  against  the  New  Albany 
and  Salem  Bailroad  Company  as  defendants.  To  these 
rulings  the  company  excepted,  and  the  case  was  con- 
tinued. 
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Not.  Term,        The  record  shows  that  at  a  subeequent  term  the  fol- 
loou.      lowing  proceedings  were  had : 


^IxD  4am:"      "  Rachd  Laiman  v.  New  Albany  and  Salem  Railroad 

Railkoad  Co.  Company.    Come  the  parties  by  their  attorneys,  and  by 

liAntAK.     consent  this  cause  is  submitted  to  the  Court  for  trial, 

and  the  Court  having  heard  the  evidence,  &c.,  find  for 

the  plaintiff  58  dollars." 

Upon  this  finding  judgment  was  rendered,  &c. 
The  subject-matter  of  the  suit  at  once  shows  that  the 
plaintiff,  when  she  commenced  it,  intended  to  sue  the 
New  Albany  and  Salem  Railroad  Company  as  a  common 
carrier;  and  the  process  having  been  served  on  the  con- 
ductor of  a  passenger  train  belonging  to  that  company, 
was,  no  doubt,  sufllcient  notice  to  them  of  the  pendency 
of  the  suit.  2  R.  S.  p.  85,  ss.  86,  87.— Acts  of  1858,  p. 
118.  But  the  complaint,  as  originally  filed,  was  defec- 
tive, because  it  misnamed  the  party  intended  to  be  sued. 
Now,  the  only  question  seems  to  be,  was  that  defect 
amendable? 
In  Weaver  v.  Jackson,  8  Blackf.  5,  "  The  defendant,  on 
'  the  calling  of  the  cause,  put  in  a  plea  for  a  misnomer, 
stating  that  he  was  sued  by  the  christian  name  of  Wil- 
liam,  when  in  fact  his  christian  name  was  Boston.  The 
plaintiff  admitting  the  plea  to  be  true,  and  having 
proved  that  the  process  had  been  served  on  the  real  de- 
fendant, Boston  Weaver,  moved  for  leave  to  amend  the 
declaration  by  striking  out  William  and  inserting  Boston. 
The  motion  was  granted  and  the  declaration  amended 
accordingly."  Held,  that  the  leave  was  correctly  given. 
This  authority  seems  to  be  in  point. 

It  is  true,  aa  contended,  the  Court  has  no  power  to 
substitute  a  defendant ;  but  in  this  case,  l^ere  has  been 
no  such  substitution.  The  amendment  simply  corrected 
a  misnomer  of  the  real  defendant  intended  to  be  sued, 
and  upon  whom  process  had  been  duly  served.  In  the 
action  of  the  Circuit  Court  we  perceive  nothing  in  con- 
flict with  the  rights  of  the  defendants.  The  amendment 
was  evidently  in  furtherance  of  justice,  and  was,  there- 
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foie,  Banetioaed  by  a  statutory  rule  of  practice.    2  B.  ^^^q'^^^"^' 
8.  p.  48,  8,  99.                                                                     _£?¥•_, 

Per  Curiam. — ^The  judgment  ia  affirmed  with  10  per  ^^^^ 

eeskt.  damages  and  costs.  Hall. 

H.  W.  Chase  and  J.  A.  WUstcich,  for  the  appellant. 

&  A.  Sufff  Z.  JBaird  and  J.  M.  Laruey  for  the  appellee. 


Huiirr  V.  Hall  and  Another. 

AJl  the  partnen  may  be  bound  after  tbe  disoolutiotf  of  the  partnership, 
bj  a  contract  made  by  one  partner,  in  the  usual  course  of  business, 
and  in  the  name  of  the  firm,  with  a  person  who  contracted  on  the 
faith  of  the  partnership,  and  had  no  notice  of  the  dissolution. 

A  loan  of  money  by  a  customer  of  a  firm,  to  be  used  by  the  firm  in  their 
boflinefls,  it  within  the  usual  course  of  meroaatile  business. 

APPEAL  from  the  Union  Circuit  Court.  Jfoarfay, 

DAYiBOir,  J. — Hunt  eaed  JSdward  HaU  and  Clark  Boby  -O^cw"*^'  ^^ 
upon  a  promissory  note,  in  these  words : 

^^BrovmsvUUy  Indiana^  September  1, 1854.  Due  Aaron 
Huntj  or  order,  549  dollars  and  76  cents,  for  value  re* 
ceived.    HaU  and Robyj^  , 

The  defendants  answered  the  complaint — 1.  By  a 
general  denial.  2.  That  they  never  executed  the  note, 
either  as  individuals  or  as  partners ;  and  that  one  George 
W.  Boby  and  the  said  Edward  MaUy  composed  the  firm 
of  HaU  and  Boby.    This  paragraph  was  verified,  &c. 

The  plaintiff  replied  that  the  defendants,  in  the  year 
1845,  entered  into  copartnership,  for  an  indefinite 
period,  in  the  mercantile  business  at  BrownsviUe^  under 
\hi\  name  of  HaU  and  Boby;  that  HaU  resided  in  Browns- 
cUle^  and  had  the  care  and  management  of  the  business, 
and  Clark  .Soiy,  though  an  ostensible  partner,  resided, 
and  still  resides,  on  his  farm,  three  miles  distant  from     " 
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Not.  Term,   gaid  town ;  that  George  W.  Boby^  named  in  the  answer 
^^^'      is  the  son  of  the  defendant,  Clark  Bobyy  and  when  the 
^^'^^       partnership  commenced,  was  an  infant,  but  is  now 
Hall.       twcntj-three  years  old;  and  at  all  times  since  such  com- 
mencement, has  been  and  still  is  a  clerk  in  said  mercan- 
tile hoose  of  Hall  and  Boby.    And  the  plaintiff  having 
previously  dealt  with  said  firm,  and  having  no  notice 
by  publication  or  otherwise,  that  Clark  Boby  had  retired 
therefrom,  contracted  with  HaUy  and  upon  the  faith  of 
the  partnership  of  said  Hall  and  Clark  Bobyy  loaned 
him,  at  their  counter  549  dollars  and  76  cents,  to  be 
used  in  the  business  of  that  firm,  and  for  the  payment 
of  which,  HaU  executed  the  promissory  note  in  suit. 

To  the  reply,  there  was  a  demurrer  sustained.  Judg- 
ment for  the  defendant. 

The  only  question  raised  in  the  case  relates  to  the 
sufBciency  of  the  reply,  so  far  as  it  alleges  new  matter 
in  avoidance  of  the  answer.  The  rule  is,  that  ^^  all  the 
partners  may  be  bound  after  the  dissolution  of  the  part- 
nership, by  a  contract  made  by  one  partner,  in  the  usual 
course  of  business,  and  in  the  name  of  the  firm,  with  a 
person  who  contracted  on  the  faith  of  the  partnership, 
and  had  no  notice  of  the  dissolution."  CoUyer  on  Part 
s.  530.  As  we  understand  the  reply,  it  admits  that 
when  HaU  executed  the  note,  Clark  Boby  was  not  a^ 
member  of  the  firm ;  but  alleges  that  the  plaintiff,  at 
that  time,  had  no  notice  of  its  dissolution,  and  loaned 
the  money,  to  be  used  in  the  business  of  the  partner- 
ship, on  the  faith  of  the  defendants,  who,  as  he  then 
believed,  still  composed  the  firm  of  SdU  and  Boby. 
This  seems  to  be  substantially  within  the  rule.  True, 
there  is  no  direct  averment  that  the  money  was  loaned 
in  the  usual  course  of  business;  still  the  purpose  of  the 
loan,  and  the  faith  on  which  it  was  made,  show  the  con- 
tract to  be  such  as  is  not  unusual  in  the  business  of  mer- 
chants. We  incline  to  the  opinion  that  the  facts  stated 
in  the  reply  avoid  the  answer. 

Per  Curiam. — The  judgment  is  reversed  with  costs^ 
Cause  remanded,  Ac. 

J.  TaryaUy  for  the  appellant. 
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Not.  TnrMf 

1866. 


ThB  MaBIBOK   and   iNBIANAPOLIfi  RaILBOAD   CoMPANT    tf.  . 

-nr»»,.«r*^«.  •  Thb  SCadmok 

WHrPBNBOK.  ^^    Ij,j,^. 

ATOLIB    RaIL- 

If  ft  party  Tolontoiily  absUun  ftrom  oUiming  the  right  of  trial  by  jury  in  ^ 

ft  giTon  ease,  it  may  be  judioially  held  that  ia  waiTod.  Wwnmawow. 

Hence  the  statute  (2  R.  S.  116)  enacting  that  such  act  shall  be  regarded 
as  a  wairer,  is  ralid. 

The  whole  of  the* act  of  1868  entitled,  "An  act  to  proride  compensation 
to  the  owners  of  animals  killed  or  injured  by  the  cars,  locomotives  or 
other  carriages  of  any  railroad  company  in  this  State,"  is  not  yoid  for 
inoonsistency  with  its  title.  The  immediate  purpose  of  the  act  is  ex- 
pressed in  the  title;  and  the  exception  as  to  railroads  that  are  fenced, 
is  80  properly  connected  with  the  subject-matter  of  the  act  designated 
in  the  dtle,  as  rightly  to  appear  in  it  under  the  title. 

Nor  is  the  act  Toid  simply  because  it  is  special. 

The  third  section  of  the  act  is  unconstitutional  and  Toid,  so  far  as  it  in- 
flicts a  penalty  for  appealing  and  failing  to  reduce  the  judgment  20 
percent. 

The  iint  section  of  the  act  is  also  Toid  so  far  as  it  gives,  as  to  amount, 
unlimited  jurisdiction  to  justices  of  the  peace. 

The  legislature  did  not  transcend  its  powers,  or  yiolate  private  right,  in 
enacting  that  railroad  companies  shall  fence  their  roads,  or  pay  for 
the  cattle  they  kill  or  injure. 

APPEAL  from  the  Johnson  Court  of  Common  Pleas.  *»«^, 

Perkins,  J. — Suit  commenced  before  a  justice  of  the 
peace  to  recover  the  value  of  a  heifer  killed  by  a  loco- 
motive on  the  Madison  and  Indianapolis  Railroad.  Re- 
covery before  the  justice,  and  appeal  to  the  Common 
Pleas.  In  that  Court,  the  defendant  not  appearing, 
judgment  was  rendered  for  plaintiff  without  the  inter- 
vention of  a  jury,  for  double  the  amount  of  the  judg- 
ment before  the  justice,  Ac. 

A  point  is  made  which  may  be  briefly  disposed  of  be- 
fore entering  upon  the  main  questions  in  the  cause. 

It  is  sidd  a  jury  should  have  been  called  to  assess  the 


NoTB. — ^The  subject  of  legislative  power  is  discussed  at  great  length, 
and  with  much  learning,  in  the  opinion  of  Judge  Perkins;  but  as  the 
majority  of  the  Court  agree  in  nothing  but  the  conclusions  reached  by 
the  judge's  course  of  reasoning,  nothing  more  is  embraced  in  the  sylla- 
bus and  index. 
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H«v.  Tcm,   damages,  notwithstanding  the  fedlure  of  the  defendant 
IHw.      ^  appear,  as  the  ease  stood  upon  the  general  issue. 


A^u^'broiAji  ^^^  constitution  of  our  State  does  not  say  that  trials 
jkToiM  RAO.-  shall  be  by  jury.  It  says,  "The  right  of  trial  by  jury 
^  shall  remain,"  &c.  If  a  party  voluntarily  abstains  from 
claiming  the  right  in  a  given  case,  we  think  it  may  be 
judicially  held  that  it  is  widved.  Hence,  the  statute  en- 
acting that  such  act  shall  be  regarded  as  a  waiver,  is 
valid.    2R.S.p.ll5. 

The  suit  was  instituted  under  the  act  of  March  1, 
1853  (Laws  of  1853,  p.  113),  relative  to  compensation 
for  animals  killed  or  injured  by  railrpad  machinery;  and 
as  the  act  is  short  and  gives  rise  to  several  somewhat 
weighty  questions  now  to  be  considered,  we  insert  it, 
except  the  repealing  section,  in  this  opinion.  It  fol- 
lows: 

An  act  to  provide  compensation  to  the  owners  of  ani- 
mals killed  or  injured  by  the  cars,  locomotives,  or  other 
carriages  of  any  railroad  company  in  this  State.  Ap- 
proved March  1, 1853. 

Section.  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  whenever  any  animal  or  animals 
shall  be  killed  or  injured  by  the  cars,  or  locomotives,  or 
other  carriages  used  on  any  railroad  in  this  State,  the 
owner  thereof  may  go  before  some  justice  of  the  peace 
of  the  county  in  which  such  injury  occurred,  and  file 
his  complaint  in  writing,  and  such  justice  shall  fix  a  day 
to  hear  said  complaint,  and  shall  cause  at  least  ten  days 
notice  to  be  served  on  the  railroad  company  defendant, 
by  service  of  summons  by  copy  on  any  conductor  of  any 
train  passing  through  said  county. 

Sbg.  2.  On  the  hearing  of  said  cause,  the  justice  or 
juiy  trying  the  same  shall  give  judgment  for  the  plain- 
tiff for  the  value  of  the  animal  destroyed  or  injury  in- 
flicted without  reg£»*d  to  the  question  whether  such 
injury  or  destruction  was  the  result  of  willful  miscon- 
duct or  negligence,  or  the  result  of  unavoidable  acci- 
dent. 

Sbo.  8.  If  the  defendant  shall  appeal  from  such  judg- 
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ment,  and  shall  not  reduce  the  damages  aeseased  twenty   ^^JqT^ 
per  cent.,  the  appellate  court  shall  give  judgment  for      ■*^^^* 


double  the  amount  of  damages  assessed  in  sueh  appel-  ^p  i^^^ 
late  court,  and  a  docket  fee  of  6  dollars.  apolw  Bail^ 

Sbc.  4.  This  act  shall  not  apply  to  any  railroad  securely     ^  ^. 
fenced  in,  and  such  fence  properly  maintiuned  by.  such 
company. 

It  is  contended  that  this  act  is  unconstitutional — 

1.  Because  the  object  of  it  is  not  indicated  in  its  title. 
It  is  claimed  to  be,  in  fact,  an  act  to  compel  railroads  to 
fence  in  their  tracks,  and  to  inflict  penalties  on  the  exer- 
cise of  the  right  of  appeal. 

2.  Because  it  is  a  special  act.  And, 
8.  Because  it  violates  private  right. 
It  is  further  insisted  that  its  third  section  is  unconsti* 

tutional  because  it  impairs  the  right  of  appeal. 

1.  We  do  not  think  the  whole  act  void  for  inconsis- 
tency with  its  title.  Its  immediate  purpose  is  there  ex- 
pressed. The  act  contains  an  exception  as  to  railroads 
that  are  fenced ;  but  we  think  the  exception  so  properly 
connected  with  the  subject-matter  of  the  act  designated 
in  the  title,  as  rightly  to  appear  in  it  under  that  title. 

2.  We  do  not  think  the  act  void  simply  because  it  is 
special.  There  is  no  provision  of  the  constitution  pro- 
hibiting, in  terms,  special  legislation  on  the  subject  of 
railroads ;  and,  from  the  peculiar  character  of  the  sub- 
ject, we  cannot  say  such  legislation  may  not  be  proper. 
Special  subjects  may  require  some  special  legislation ;  and 
when  it  takes  place  it  will  be  for  the  Court  to  judge,  as 
in  the  Clay  counly  case  and  the  Lafayette  murder  cases, 
under  secticm  28,  of  article  4,  of  the  constitution,  whe- 
ther more  general  legislation  could  reasonably  have  been 
made  applicable  (5  Ind.  R.  4,  and  7  Ind.  R.  826) ;  and, 
also,  whether  such  special  legislation  conflicts  with  any 
other  constitutional  provision. 

8.  The  act  is'  alleged  to  infringe  private  rights  and 
principles  of  natural  justice,  because  it  makes  require- 
ments of  railroad  companies  beyond  those  contained  in 
Ae  laws  under  which  they  orgaoLsed,  and  unwarramt- 
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Not.  Term,   ably  interferes  with  the  prosecution  of  business  pursuits ; 
and  it  is  insisted  that  the  legislature  cannot  thus  act  for 


IS  1«x«!  '^ant  of  authority. 

APOLM  Bail-      This  objection  brings  up,  to  some  extent,  the  general 
*^^T.         question  of  the  power  of  the  legislature  over  the  vari- 

Whiwmbck.  ous  pursuits  of  the  people  of  the  State — in  other  words, 
of  legislative  power;  and  we  propose  to  avail  ourself  of 
the  occasion  to  express  somewhat  at  length  our  views 
upon  it.  What,  then,  is  the  legislative  power  of  this 
State?  The  answer  to  this  question  must  be  drawn 
from  an  examination  of  the  constitution.  Turning  to 
it  we  find  article  8  to  provide  that  the  powers  of  govern- 
ment shall  be  divided  between  three  departments,  and 
section  1,  of  article  4,  to  declare  that,  "The  legislative 
authority  of  the  State  shall  be  vested  in  the  General 
Assembly." 

But  so  far,  these  sections,  it  will  be  observed,  do  not 
define  that  legislative  authority;  they  simply  ordain  a 
division  of  powers  and  designate  the  department  in 
which  the  legislative,  whatever  it  may  be,  shall  be 
lodged.  The  distribution  of  the  powers  of  government, 
as  a  distinctive  feature  in  their  creation,  among  dififerent 
departments,  is  a  comparatively  modem  idea,  suggested 
by  the  accidental  development  in  that  form,  to  a  great 
extent,  of  the  British  government;  and  probably  fiirst 
formally  enunciated  to  the  world  as  an  invaluable  pre- 
cept in  the  science  of  politics,  by  the  celebrated  Montes- 
quieUj  of  Bordeaux^  in  FrancCy  in  his  Spirit  of  Laws, 
published  about  the  middle  of  the  18th  century.  Such 
division,  therefore,  does  not  necessarily  follow  upon  the 
simple  organization  of  a  government.  Hence  it  became 
imperative,  in  order  to  insure  a  distribution  of  powers 
in  the  government  of  this  State,  to  provide  for  it  in  the 
organization.  See  Madison  in  Ko.  47  of  the  Federalist. 
The  legislative  power,  then,  being  as  yet  simply  lo- 
cated, the  inquiry  still  occurs,  what — ^how  great  is  that 
power?  Is  it  unlimited?  This  question  has  been  much 
discussed  of  late,  in  several  cases,  and  deserves  most 
careful  consideration  in  its  final  determination.    It  has 
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been  asserted  by  some  that^  "  the  legitimacy  of  all  laws   ^^I}J[V^ 

originates,  not  in  the  will  of  him  or  them  who  make 1 — 

the  laws,  whoever  they  may  be,  but  in  the  conformity  of  ^  ^itJIISi" 
the  laws  themselves  to  truth,  reason,  and  justice,  which  apolm  lUit- 
coDstitute  the  true  law/'    Guizot  on  Rep.  Gk)v.  pp.  204,         ^^ 
217.    And  if  we  add  the  further  proposition  of  some  Whitbiiioe. 
religious,  moral,  and  political  philosophers,  that  it  is  the 
right  of  every  man  to  judge  of  this  conformity  to  jus- 
tice of  each  law,  and  to  obey  or  disobey  it  accordingly, 
we  have  complete  what  is  called  in  this  day,  the  '^higher 
law  "  doctrine ;  a  doctrine  consistent  with  the  individual 
independence  of  man,  but  utterly  inconsistent  with,  and 
impracticable  in,  orderly  government. 

In  such  a  government,  the  legitimacy  of  laws  must 
rest  in  the  will  of  the  law-making  power.  It  must  be 
80,  or  government  is  nothing.  Btill,  there  are  subjects 
and  matters  in  relation  to  which  no  government  should 
assume  to  control  the  will  or  action  of  any  individual. 
This  we  shall  make  appear  in  the  course  of  this  opinion. 
Hence,  the  law-making  power  should  be  limited.  Yet, 
from  its  very  nature,  it  would  seem  that,  practically,  limits 
could  scarcely  be  set  to  its  exercise  except  by  written 
constitutions ;  nor  by  these,  without  the  existence  of  a 
power  to  annul  laws  enacted  outside  of  the  limits  estab- 
lished; and,  historically  considered,  we  do  not  find  that 
it  had  been  thus  limited  prior  to  the  formation  of  the 
American  States.  True,  Grreat  Britain  had,  before  that 
time,  her  magna  charta  and  petition  of  right,  but  they 
were  not  ordained  by  the  people  in  their  sovereign  ca- 
pacity, and  were  not,  in  fact,  paramount  to  acts  of  Par- 
liament, however  much  deference  might,  under  ordinary 
drcumstances,  be  paid  to  them.  Parliament  remained 
in  reality,  omnipotent.  No  power  tested  its  enactments 
by  a  constitution. 

Nor  would  the  legislative  power  necessarily  be  limited 
by  a  written  constitution.  That  might  simply  provide 
for  a  government,  without  any  restriction  upon  its 
power,  or  it  might  expressly  confer  unlimited  power. 
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Hw.  T«nn,   In  either  of  these  cases  its  power  would  doubtless  be  ab- 
solute,  if  not  morally,  at  least,  practicailj. 


Im  'fcDMjN     ^^^  *  constitution  might  limit  the  legislative  i)ower. 

APOLiB  Rail-  It  might  do  this  either  by  specifying  the  cases  in  which 
\  alone  the  power  should  be  exerted,  or  it  might  confer 

WaiTBirKK.  the  power  generally,  subject  to  certain  limitations,  in 
which  event  the  power  would  remain  indefinite,  unlim- 
ited wherever  limitations  did  not  operate.  This  latt^ 
is  the  case  of  the  constitution  of  Indiana.  Our  legisla- 
ture is  not  by  abstract  moral  right,  but  in  actual  fact, 
absolute,  where  not  restrained  by  that  instrument.  Doe  v. 
DouglasSy  8  Blackf.  10. 

The  legislative  power  in  this  State,  where  the  consti- 
tution imposes  no  limits,  must  be  practically  absolute, 
whether  it  operate  according  to  natural  justice,  or  not, 
in  any  particular  case ;  for  when  a  law  is  created  by  the 
legislature  the  executive  must  enforce  it,  and  is  vested 
with  control  of  the  military  power  of  the  State  to  en- 
able him  to  do  it ;  and,  aside  from  the  physical  power 
of  the  united  people  of  the  State,  there  is  no  power  to 
arrest  the  execution  except  the  judiciary,  and  that  de- 
partment can  only  do  it  when  the  law  conflicts  with  the 
constitution.  It  cannot  run  a  raoe  of  opinions  upon 
points  of  right,  reason,  and  expediency  with  the  law- 
making power.  Herman  v.  The  StaUj  4  Am.  L.  Beg. 
d44.—Beebe  v.  The  State,  6  Ind.  £.  601. 

The  great  point  of  difficulty  here,  therefore,  must 
ever  arise  in  determining  the  meaning — the  extent  of 
operation  of  the  declaratory  and  expressly  restrictive 
provisions  of  the  organic  law — the  reservations  in  the 
bill  of  rights — ^in  short,  the  implications  of  the  consti- 
tution. Such  it  was  in  the  ease  of  Beebe,  9upra,  May 
the  judiciary  pronounce  a  law  void  because  of  repug- 
nance to  the  fundamental  principles  of  the  government 
declared  in  the  constitution  as  being  prohibited  by  impli- 
cation, though  not  in  express  words?  Or  because  of 
repugnance  to  the  clear  scope  and  intmrticm,  the  spirit, 
of  express  restrictions,  as  being  impliedly  embraced  by 
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them?    These  are  now  the  qae«<»one.     For  ezionpley   ^^^-  i^^n^t 
the  first  section  of  the  article  of  the  bill  of  rightSy      ^^^ 


declares  that  all  men  are  endowed  with  tmaUenable  ^S  ^Z^ 
rights,  among  which  are  life^  liberty:,  &c.    Now,  how  avolu  Bao- 
broad  a  meaning  is  to  be  given  to  this  section?    With     *^^ 
what  view  or  object  was  it  inserted  in  the  constitution?  W 
What  should  be  its  interpretation?    We  shall  enter 
upon  no  discussion  of  man's  power  of  sJienation,  and 
no  criticism  of  the  word  "unalienable."    See  Lieber 
vol.  1,  p.  218.    We  shall  not  insist  upcm  the  philolo<- 
gical  accuracy  of  its  use.    We  shall  not  dispute  but  that 
^primordial"  or  "imprescriptible"  or  "unalienated"  might 
have  been  better  used.    We  shall  only  endeavor  to  as- 
certain the  meaning  with  which  the  term  "  unalienable" 
waa  nsed.    And  if,  to  express  that  certain  righto  had 
not  been  alienated,  and  ought  not  to  be,  a  term  was 
used  which  meant  that  they  could  not  be,  it  does  not 
weaken  the  force  or  deomess  of  intention  in  the  ex- 
pression. 

We  proceed,  then,  to  tiie  work  of  interpretation.  In 
Piriffg  v.  Pennsylvania^  16  Pet  on  page  610,  it  is  said 
that,  "  periiaps  the  safest  rule  of  interpretatimi  [of  tiie 
constitution]  after  all  will  be  found  to  be,  to  look  to  ih» 
nature  and  object  of  the  particular  powers,  duties,  and 
rights,  with  all  the  light  and  aids  of  contemporary  his- 
tory, and  to  give,  to  die  words  of  each  just  such  opera* 
tion  and  force,  consistent  with  their  legitimate  meaning, 
as  will  fairly  secure  and  obtain  the  end  proposed."  To 
tiie  same  effect,  Martin  v.  Huntery  8  Cond«  Bep.  on  p. 
567 ;  1  Eent^  448 ;  Federalist,  No.  76 ;  Smith  on  Statutes 
p.  418,  s.  276.  Guided  by  ihis  rule,  let  us  proceed  to 
seek  the  true  interpfretation  of  the  first  section  of  the 
bill  of  rights  above  quoted.  We  examine  it  in  the 
^ht  of  contemporary  Mstory. 

The  monavehies  of  Europe  were  formerly,  if  they  are 
not  now,  administered  upon  the  principle  that  the  peo- 
ple were  ntt^y  destitute  of  all  rights,  and  entirely  at 
the  teevcy  o£  government,    in  the  17th  eentmy,  the 
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Not.  Term,  principle  wafi  not  only  thus  acted  upon,  btrt  it  was 
^   maintait^ed«in  formal  treatises  as  being  in  accordance 

^  'liSSSr"  ^^  ^^  ^^  ^^  *^^-    '^^  tyranny  exercised  upon  the 
APOLu  Raut-  people,  under  this  doctrine,  roused  attention,  excited 
*^^^         inquiry  as  to,  and  led  to  the  denial  of,  its  soundness. 
WmTBiracK.  Men  with  minds  liberalized,  enlightened,  and  invigor- 
ated by  the  perusal  of  recovered  ancient  learning,  and 
hearts  warmed  by  the  elj^quence  of  ancient  freedom, 
entered  upon  the  study  of  the  science  of  the  rights  of 
man,  and  arrived  at  tiie  conclusion  that  he  was  pos- 
sessed of  such  by  nature,  which  it  was  tyranny  in  gov- 
ernment to  invade.    Such  statesmen  and  scholars  as 
Buchanan^  Harrington^  MSUony  Sidney^  Fletcher^  Vane, 
and  others,  perhaps  their  equals,  among  whom  it  is  not 
improper  to  include  the  illustrious  and  excellent  WUUam 
Penny  ably  answered  the  writings  of  FUmer,  and  other 
advocates  of  despotic  power.    The  controversy  waxed 
warm  and  spread  widely.    It  enlisted  the  nation.    It 
came  with  the  colonists  to  Amerieaj  and  w&s  prolonged. 
Oreai  Britain  practiced  upon  her  maxims  of  absoluosm 
in  governing  here,  disregarding  the  rights  of  person 
and  property.    The  people  denied  the  justice  of  her 
administration  and  made  a  question  upon  their  natural 
rights.    Histories  of  the  Revolution,  passim.    The  dis- 
cussion of  the  question  extended  to  France,  and  there, 
as  it  had  done  in  England  and  in  Ammea,  produced  a 
revolution.    The  French  convention,  pursuant  to  sug- 
gestion of  LafayetUy   (Mod.  Europe,  vol.   8,  p.  186; 
Mack's,  Life  of  Lafayette^  p.  219,)  declared:    ^^The  end 
of  all  political  associations  is  the  preservation  of  the 
natural  and  imprescriptible  rights  of  man;  and  these 
rights   are  liberty,  properly,  security,  and  resistance 
of  oppression."    Paine's   Pol.  Works,  vol.  2,  p.  112. 
And,  per  LafayetU,  in  that  convention :    <^  Every  man 
is  bom  with  rights  inalienable  and   imprescriptible; 
such  are  the  liberty  of  his  opinions;  the  care  of  his 
honor  and  his  life;  the  right  of  property;  the  uncon- 
trollable disposal  of  his  person,  his  industry  and  all  his 
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£B(caMefl ;  the  commiinication  of  all  his  thoughts  by  all   ^o^-  ^^rm, 

pofifflble  means ;  the  pursuit  of  happiness  and  the  resis-  —        

tance  of  opprearion.  .  Ij^  '\'^Z 

**  The  exercise  of  natural  rights  has  no  limits,  but  apolu  Rail- 
such  as  will  ensure  their  enjoyment  to  other  members     **^^^, 
of  society."     Mack,  supra.     This  declaration,  Burkej  Whitbsick. 
who,  alarmed  at  innovation,  had  abandoned   liberal 
principles,  undertook,  in  his^ "  Reflections,"  &c.,  to  re- 
fute; and,  as  to  the  British  nation,  contended  that  if  its 
people  ever  had  any  rights  they  had  formally  alienated 
them — ^made  "  as  solemn  a  renunciation  of  them  as  could 
be  made,"  by  a  declaration  to  King  William,  on  his  ac- 
cession to  the  throne,  that,  ^'the  lords  spiritual  and 
temporal  and  commons,  do,  in  the  name  of  all  the  peo- 
ple aforesaid,  most  humbly  and  faithfdlly  submit  them- 
selves, their  heirs,  and  posterities  for  ever,"  Ac.  Burke's 
Works,  Dearb.  Lib.  ed.,  vol.  1,  p.  468. 

These  ^^Beflections"  of  Burke  drew  forth  replies — 
among  them*  Paine^s  ^^  Eights  of  Man,"  and  Sir  James 
Mackintoshes  powerful  ^'  Defense  of  the  French  Revolu- 
tion," in  which  he  vindicates  the  declaration  of  man's 
natural  rights,  and  proves  the  unsoundneiss  of  Burkes 
doctrine.  '^  This  doctrine,"  says  he,  ^^  thus  false  in  its 
principles,  absurd  in  its  conclusions,  and  contradicted 
by  the  avowed  sense  of  mankind,  is,  lastly,  even  aban- 
doned by  Mr.  Burke  himself.  He  is  betrayed  into  a 
confession  directly  repugnant  to  his  general  principle, 
viz.:  ^Whatever  each  man  can  do  without  trespassing 
on  others,  he  has  a  right  to  do  for  himself' "  &c 

Again :  **  The  existence  and  perfection  of  these  rights 
being  proved,  the  first  duty  of  law-givers  and  magis- 
trates is  to  assert  and  protect  them.  The  moment  that 
the  slightest  infraction  of  these  rights  is  permitted, 
through  motives  of  convenience,  the  bulwark  of  all 
upright  politics  is  lost.  If  a  small  convenience  will 
justify  a  little  infraction,  a  greater  will  expiate  a  bolder 
Eolation;  the  Bvbieon  is  past."  Mackintoshes  lifiscel. 
Works,  pp.  590,  691^  698.  Pending  this  great  discus- 
don  the  people  of  the  UnUed  States  came  to  a  decision 
Vol.  Vm— 15. 
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Not.  Term,    upon  the  question  in  controversy,  and  thus  declared  it: 

^?^^-_   "We  hold  these  truths  to  be  self-e\ddent— that  all  men 

Thk  Madibon  ^^^  created  equal;  that  they  are  endowed  by  their  Crea- 

AND      INDIAN'  a  '  w  •/ 

APOLfs  Rail-  tor  with  certain  unalienable  rights ;  that  among  these 
ROAD  Co.  ^^  ^^^  liberty,  and  the  pursuit  of  happiness;  that  to 
Whitknkck.  secure  these  rights  governments  are  instituted  among 
men,"  &c.  Dec.  of  Independence.  .This  declaration 
was  framed  and  adopted  by  men  of  no  mean  judgment, 
and  who  understood  and  weighed  the  language  used. 
The  States  severally,  most  of  them,  proceeded  to  ordain 
constitutions  of  government  in  which  they  said,  for 
example,  as  in  that  o{  Pennsylvania: 

"  That  the  general,  great,  and  essential  principles  of 
liberty  and  free  government  may  be  recognized  and  un- 
alterably established,  we  declare : 

"  That  all  men  are  born  equally  free  and  independent, 
and  have  certain  independent  and  indefeasible  rights, 
among  which  are  those  of  enjoying  and  defending  life 
and  liberty,  of  acquiring,  possessing,  and  protecting 
property  and  reputation,  and  of  pursuing  happiness." 

And  they  declared  tjiat  everything  in  the  bill  of  rights 
was  excepted  out  of  the  general  powers  of  government, 
and  to  forever  remain  inviolate. 

In  the  constitution  of  Delaware  thus : 

"  Through  divine  goodness,  all  men  have  by  nature 
the  right  of  worshipping  and  serving  their  Creator  ac- 
cording to  the  dictates  of  their  consciences,  of  enjoying 
and  defending  life  and  liberty,  of  acquiring  and  protect- 
ing reputation  and  property,  and,  in  general,  of  attain- 
ing objects  suitable  to  their  condition,  without  injury 
one  to  another;  and  as  these  rights  are  essential  to 
their  welfare,  for  the  due  exercise  thereof,  power  is  in- 
hero^t  in  them,"  Ac.  Accord.  Kentucky^  Ohio^  Indiana^ 
in  1816,  Connecticut  in  1818,  till  which  time  she  had 
lived  under  her  colonial  charter,  and  Rhode  Islandj  who 
had  thus  lived  till  1843,  when  she,  also  formed  a  consti- 
tution. Placing  ourselves  thus  amid  the  circumstances 
in  which  the  framers  of  our  early  State  constitutions 
stood  at  their  formation,  and  from  thence  interpreting 
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them,  and  ours  as  a  Bubstantial  copy,  what  force  should   Nov.  Term, 
be  conceded  to  the  first  section  of  the  bill  of  rights    -     _ 
wliich  we  have  quoted?    The  purpose  for  which  it  was  ^*  ^hdian*^ 
intended  appears  to  be  plain  enough,  and  also  the  great  afolu  Rail- 
importance  attached  to  it.     The  monarchies  of  Europe     *^^^  '^' 
maintained  the  doctrine  that  the  people  had  no  natural  Whitrnkck. 
rights,  and,  hence,  might   rightfully  be  controlled  at 
will  and  without  limit  by  the  government.     The  people 
in  this  country  denied  the  doctrine  and  determined  to 
emancipate  themselves  from  it. 

The  governments  of  Europe  practiced  upon  their 
principles  and  disregarded  all  rights  in  the  people  in 
administration.  They  regulated  everything  by  law, 
even,  on  occasions,  "the  subsistence  of  the  people.'' 
"The  hand  of  authority  was  seen  in  everything,  and  in 
every  place."  They  were  actuated  by  "  a  restless  desire 
of  governing  too  much."  Burke,  supra,  vol.  2,  p.  192. 
And  see  Stevens's  Lectures  on  France,  p.  17. 

These  abuses,  and  oppressions,  the  people  of  this 
country  determined  to  prohibit  here ;  they  determined 
to  be,  in  the  language  of  some  of  the  constitutions,  se- 
cure from  their  exercise  upon  themselves  or  their  pos- 
terity. That  security  they  designed  should  be  perpetu- 
ated by  their  constitutions,  and  particularly  by  the 
clause  in  question. 

In  the  great  discussion  of  which  we  have  spoken 
*  above,  a  proposition  had  been  submitted, — ^for  the  first 
time  in  the  history  of  the  world,  thinks  Mr.  Sparks,  by 
Sir  Henry  Vane, — that  "  restraint  be  laid  upon  the  su- 
preme power  as  a  fundamental  constitution,"  that  it 
might  be  "bound  up"  so  that  "this  great  blessing  [of 
freedom  of  conscience]  will  hereby  be  so  well  provided 
for,  that  we  shall  have  no  cause  to  fear."  Sparks's  Am. 
Biography,  vol.  4,  pp.  262,  263. 

Such  was  the  object  and  intention  of  the  framers  of 
our  constitution,  in  regard  to  natural  rights.  They 
designed  the  first  section  of  it  as  a  fundamental  provi- 
sion, binding  up  the  supreme  power.  It  was  necessarily 
general.    They  could  not  look  down  the  stream  of  time 
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Nov.  Term,    and  Bee  all  the  caaes  wherein  it  would  be  proper  for  a 
^*'^"*      state  government  to  exert  legislative  power,   specify 


Thb  Madison 


AND 


Indian-  *^^^  *°^  exclude  all  Others,  thus  protecting  the  rights 
AP0LT8  Rail-  reserved ;  nor  could  they  anticipate  all  the  various  at- 
ROAD   o.     ^;^jjjp^  iij^^^  might  be  made  to  invade  these  rights,  and 
Whitknbck.  expressly  prohibit  them.    They  did  specially  prohibit 
such  as  they  had  experienced.    But  naming  such  at- 
tempts did  not  exclude  the  prohibition  of  others  by  the 
general  fundamental  provision.     Tfie  State  v.  Barbee^  3 
Ind.  R.  258. —  Thomas  v.  The  Boardy  &c.,  5  Ind.  R.  4. 
Further,  we  may  say  that  these  restraints  were  intended 
to  operate  upon  the  legislative  power,  though  we  sup- 
pose that  this  will  not  be  denied.     Parliament  had  most 
severely  outraged  the  rights  of  America,    The  colonists 
"knew  it  to  be  their  most  dangerous  enemy."    Ban- 
croft's Hist.  U.  S.  vol.  6,  p.  138.    It  had  enacted  laws 
prohibiting  certain  pursuits  in  Am^ca.    Botta's  Hist 
vol.  1,  pp.  25,  26.    The  judges  of  England^  in  answer  to 
a  question  by  Cromwell^  Earl  of  EsseXy  had  reluctantly 
said,  that  if  Parliament  should  condemn  a  man  to  die 
without  a  hearing,  it  would  be  valid.    Hallam's  Const 
Hist.  p.  28.    Mr.  Jefferson  urges  as  an  objection  to  the 
constitution  of  the  U.  S.  the  want  of  a  bill  of  rights. 
In  a  letter  to  Col.  Humphreys^  in  1789,  he  says : 
"I  am  one  of  those  who  think  it  a  defect,  that  the 
important  rights,  not  placed  in  security  by  the  frame  of 
the  constitution  itself,  were  not  explicitly  secured  by  a 
supplementary  declaration.    There  are  rights  which  it 
is  useless  to  surrender  to  the  government,  and  which 
the  governments  have  yet  always  been  found  to  invade, 
'  These  are  the  rights  of  thinking,  and  publishing  oar 

thoughts  by  speaking  or  writing;  the  right  of  free  com- 
merce ;  the  right  of  personal  freedom. 

"We  are  now  allowed  to  say,  such  a  declaration  of 
rights,  as  a  supplement  to  the  constitution  where  that 
is  silent,  is  wanting,  to  secure  us  in  these  points.  The 
general  voice  has  legitimated  this  objection,"  Jeffer- 
son's Works,  vol.  Sy  p.  18.  The  states  in  their  several 
constitutions,  obviaited,  as  to  them,  the  objection.    Such 


OF  THE  STATE  OF  INDIANA-  229 

ft  declaration,  Mr.  Jefferson  admitted,  woidd  place  a   Nov.  Term, 

check  in  the  hands  of  the  judiciary.     Tuck.  Life  of ^   

Jefferson,  vol.  1,  p.  281.  J-  ^^^_ 

Having  thus  ascertained  the  intention  of  the  section  apolib  Rail- 
in  question,  it  is  the  duty  of  the  Court,  so  far  as  con-  ***^  ^" 
aistent  with  its  language,  to  give  effect  to  it  accordingly.  Whitbmkc*. 
The  mere  demarkation  on  parchment  of  the  constitu- 
tional limits,  is  not  a  sufficient  guard  against  the  en- 
croachments of  tyrannical  legislation.  The  early  his- 
tory of  Virginia  and  Pennsylvania  establishes  this.  In 
this  latter  State,  in  17S8  and  1784,  a  council  of  cen- 
sors assembled,  charged  with  the  duty  of  inquiring 
"whether  the  constitution  had  been  preserved  invio- 
late;" and  they  reported  that  it  "had  been  flagrantly 
violated  by  the  legislature  in  a  variety  of  important  in- 
stances." Madison  in  Federalist  No.  48.  "Liberties 
are  nothing  until  they  have  become  rights — ^positive 
rights  formally  recognized  and  consecrated.  Rights, 
even  when  recognized,  are  nothing,  so  long  as  they  are 
not  entrenched  within  guarantees.  And  lastly,  guaran- 
tees are  nothing,  so  long  as  they  are  not  maintained  by 
forces  independent  of  them,  in  the  limit  of  their  rights. 
Convert  liberties  into  rights,  surround  rights  by  guar-  , 

antees,  entrust  the  keeping  of  these  guarantees  to  forces 
capable  of  maintaining  thenl — such  are  the  successive 
steps  in  the  progress  towards  a  free  government," 
Guizot  on  Bep.  Gov.  p.  302. 

"  The  courts  of  justice  are  to  be  considered  the  bul- 
warks of  a  limited  constitution."  Federalist  No.  68. 
"  The  courts  were  designed  to  be  an  intermediate  body 
between  the  people  and  the  legislature,  in  order,  among 
other  things,  to  keep  the  latter  within  the  limits  as- 
signed to  their  authority."  Id.  and  Lieber,  vol.  2,  pp. 
280,281,282. 

We  come  to  the  conclusion,'  then,  that  the  courts 
should  declare  void  a  law  in  violation  of  this  funda- 
mental principle  of  the  constitution — ^a  law  in  violation 
of  the  natural  rights  of  man.  To  be  explicit:  the 
courts  cannot  annul  an  act  of  the  legislature  simply  be- 
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Nov.  Term,    cause  it  Violates  the  fundamental  principles  of  correct 

'- —  legislation;  but  because  it  violates  a  fundamental  prin- 

1^1  ^nd"  N-  cipl®  ^^  ^^^  constitution.    Lieber,  vol.  2,  p.  602.— 6  Ind. 

APOLw  Rail-  R.   87,   88,   96.— 1   Kent,  450,  note.— Martin  ex  parte, 

^y    ^'     8  Eng.     (Ark.)   198.     The  act   annulled  according  to 

Whitrnkck.  the  expression  always  used  touching  the  subject,  must 

be  unconstitutional. 

It  has  been  said,  indeed,  by  high  authority  that, 
"there  are  certain  absolute  rights,  and  the  right  of  pro- 
perty among  them,  which,  in  all  free  governments,  must 
of  necessity  be  protected  from  legislative  interference, 
irrespectiye  of  constitutional  checks  and  guards."  7 
Blackf.  477.  And  the  dictum  is  supported  by  eminent 
jurists  and  writers  of  celebrity.  American  Law  Maga- 
zine, vol.  1,  p.  319,  (1848),  and  the  cases  there  cited. 
Junius,  vol.  1,  p.  88,  in  dedication. 

But  this  doctrine  would  not  be  admitted  in  the  JEng- 
lish  courts  where  there  is  no  written  constitution,  and 
cannot  arise  here,  because,  as  we  have  seen,  our  consti- 
tution does  protect  these  natural  rights. 

Again,  it  is  sometimes  said  the  courts  may  pronounce 
an  act  void  because,  not  properly  within  the  scope  of 
legislative  power;  but  this  is  also  by  virtue  of  the  con- 
stitution, for  that  instrument  expressly  declares  that 
the  powers  of  government  shall  be  divided  between 
three  departments,  the  legislative  being  one,  and  it  ex- 
pressly inhibits  either  from  aljting  out  of  its  assigned 
sphere  (article  3) ;  hence,  the  constitution,  in  fact,  pro- 
hibits the  passage  of  any  act  by  the  legislature,  not  pro- 
perly within  the  scope  of  legislation. 

We  here  take  leave  of  this  topic,  remarking  that  as 
our  system  of  polity  was  framed  by  politicians, — ^using 
the  word  as  a  synonym  of  statesmen,  not  of  politicasters, 
— we  have  necessarily  been  led,  in  construing  it,  to  study 
and  cite  the  opinions  of  that  class  during  the  period  of 
its  formation.  The  review  has  considerably  extended 
this  opinion;  and  the  propriety  of  the  course  is  justified 
in  the  language  of  a  section  of  the  first  constitution  of 
OhiOy — article  8,  s.  18, — "That  a  frequent  recurrence  t^ 
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the  fundamental  principles  of  civil  government  is  abso-    Nov.  revra, 
lately  necessary  to  preserve  the  blessings  of  liberty." *-- 

And  per  Maekivtosh,  supra:    "Perhaps  the  only  ex-  '^l  ^{^J^"^^ 
pedient  that  can  be  devised  by  human  wisdom  to  keep  apolir  Raii^ 
alive  public  vigilance  against  the  usurpation  of  partial     "^^^^    **' 
interests,  is  that  of  perpetually  presenting  the  general  Whitknfx  k. 
right  and  the  general  interest  to  the  public  eye." 

If  it  be  said  that  the  principles  asserted  will  some- 
times thwart  the  will  of  a  majority,  we  answer,  it  is  ad- 
mitted ;  but  what  then  ?  Ours  is  not,  as  were,  to  some 
extent,  the  ancient  republics,  a  government  directly  of 
masses  and  majorities,  but  is — 

1.  A  government  by  representatives. 

2.  With  limited  powers. 

3.  With  those  powers  divided  among  departments. 

4.  With  one  department  having  the  ultimate  right  to 
decide  upon  the  respective  powers  of  all,  and  to  annul 
action  beyond  the  limits  of  those  powers.  It  is,  in  short, 
a  government  within  a  constitution.  The  majority  here 
cannot  do  everything,  much  less  a  plurality,  which  elects 
our  legislature.  The  majority  rules  when  aU  act  within 
the  limits  of  the  constitution.  If  a  majority  or  plurality 
may  do  what  it  pleases,  and  this  is  to  be  the  rule  with- 
out limitation,  the  constitution  should  be  at  once  abro- 
gated, and  leave  us  a  legislature  as  omnipotent  as  the 
British  Parliament.  Till  this  is  done,  we  must  uphold 
the  restraints  of  the  constitution,  wisely  imposed  by  the 
people  themselves,  upon  the  action  of  majorities  and 
the  usurpations  of  the  legislature.  Minorities,  here, 
have  some  rights  as  against  majorities,  and  all  have 
some  security  against  legislative  tyranny.  In  the  re- 
straints of  the  constitution  lie  the  liberties  of  the  peor 
pie.  K  it  be  said  we  thus  deprive  the  legislature,  to 
some  extent,  of  power  to  do  good,  we  admit  it;  but  we 
also  deprive  it  of  power  to  do  evil.  Unhmited  power 
in  mortal  hands  is  always  abused.  We  only  attempt  to 
confine  that  of  the  legislature  within  the  limits  the  peo- 
ple, by  their  fundamental  law,  assigned  to  it — ^limits 
fixed  after  probabilities  of  good  and  of  evil  had  been 
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Not.  Term,   weiffhod  and  balanced ;  and  if  those  limits  are  unsatis- 
factory,  the  fault  is  of  the  constitution,  not  of  us.    It 

AND  ^nd"  K^  "^^^^^d  ^^®r  ^^  remembered  that  ours  is  a  government 
APOLis  Rail-  that  seeks  to  reconcile  public  order  with  private  right 
BOAD  Co.  ^^^  individual  liberty.  And  if  it  is  found  that  this  can- 
WHrrBHBCK.  not  be  done  to  perfection,  it  is  to  be  considered  in  refer- 
ence to  the  ordaining  of  a  new  constitution,  whether  any, 
and  if  so,  how  much  of  individual  excess  is  to  be  tole- 
rated as  a  lesser  evil  than  the  subjection  of  the  people 
to  despotic  power.  See  Lieber  on  Liberty  and  Self  Go- 
vernment, passim.  "Tyranny  and  mere  tranquillity," 
says  Lieber^  in  his  Political  Ethics,  vol.  2,  pp.  4,  6,  "  are 
things  for  which  men  may  be  trained-into  which  they 
may  be  forced.  There  are  no  more  quiet  and  peaceable 
people  on  earth  than  the  Chinese.  They  have  a  say- 
ing, '  Better  a  dog  in  peace  than  a  man  in  anarchy,' " 
"Rather,  however,"  says  Lieber^  "all  the  disturbance  of 
the  West,  so  that  it  be  a  fermentation  which  promises  a 
better,  purer  state,  than  Chinese  peace  and  stagnation." 
See,  on  this  point,  Herman  v.  The  State,  4  Am.  L. 
Reg.  844. 

The  natural  rights  of  which  we  have  spoken,  let  it 
be  observed,  are  not  rights  of  vagrancy;  but  they  inhere 
in  man  as  a  necessity  of  his  nature;  they  belong  to  him 
because  he  is  a  man,  and  because  he,  would  not  exist  as 
such  without  their  exercise.  Life  was  the  gift  of  his 
Creator;  but  life  is  not  in  man  self-sustaining.  It  must 
be  prolonged  by  nourishment  and  protection  of  the 
body.  Hence,  man  must  have  food  and  clothing.  The 
demand  of  nature  is  absolute.  God  has  given  him  the 
earth  and  the  abundance  thereof  whereby  to  supply  this 
necessity ;  and  Umbs,  and  inteUect,  and  ingenuity,  by  the 
use  of  which  food,  raiment,  property,  may  be  obtained 
upon  and  out  of  this  earth,  and  in  no  other  manner. 
These  are  the  gifts  and  the  necessities  of  nature,  and  be- 
long to  man  as  man.  God  has  also  made  men  moral 
beings,  accountable  directly  to  Him  in  respect  to  their 
mutual  relations.  Hence,  no  human  authority  can  step 
between  this  accountability  and  man's  Maker  and  final 
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Judge ;  and,  hence,  man's  natural,  necessary  right — duty  Not.  Term, 
even,  to  worship  his  Maker  in  such  a  manner  as  he  will  _1^:_ 
be  willing  to'  be  accountahle  for.  The  race  of  man  is  ^  ^ndian- 
perpetuated  by  a  communion  of  the  sexes,  and  parental  apolw  Rail- 
care  of  ofl&pring.  The  sexes  are  about  equal  in  num-  *''^^.^- 
ber.  Every  man,  therefore,  has  the  natural  right  to  one  Whitbnick. 
wife  and  no  more — monogamy  is  the  law  of  nature. 
We  thus  discover  that  the  idea  of  unlimited  sovereignty 
in  one  man,  or  any  number  of  men,  over  another,  is  un- 
just, unreasonable,  violative  of  his  moral  nature,  unwar- 
rantable tyranny.  In  this  manner  are  man's  natural 
rights  ascertained,  defined,  limited,  rendered  as  certain 
as  any  other  facts.  As  to  some  of  them  most  publicists 
are  now  agreed.  Others  are  to  be  determined.  As  enu- 
merated by  Lkber,  in  his  work  on  Political  Ethics,  these 
rights  are,  substantially,  1.  Life;  2.  Personal  liberty ; 
3.  Free  agency;  4.  Resistance  to  oppression;  5.  Trial  by 
law  before  condemnation;  6.  Right  of  utterance,  com- 
munion, speaking  and  writing ;  7.  Reputation ;  8.  Secu- 
rity of  person,  family,  &c.;  9.  Freedom  of  conscience, 
worship,  &c.;  10.  Property,  including  commerce.  Traffic, 
he  insists,  is  a  necessary  right,  exercised,  according  to 
history,  from  the  origin  of  society,  growing  indispensa- 
bly out  of  the  necessary  division  of  labor.  Exchange 
is  one  of  the  most  lawful,  necessary  and  natural  means 
of  acquisition,  founded  in  the  variety  of  soil,  clime,  ge- 
nius of  people,  agents  of  nature,  &c.,  and  one  of  the 
first  and  most  effective  means  of  civilization.  Exchange 
lies  in  the  great  order  of  things,  (see,  also,  Tucker's 
Life  of  Jefferson,  vol.  1,  pp.  58,  69,)  and  would  alone 
warrant  another  primordial  right,  viz.,  11.  That  of  loco- 
motion, going  where  one  desires.  Vol.  1,  p.  192,  et  8eq. 
of  Lieber. 

But  notwithstanding  the  legislature  cannot  prohibit, 
it  may  regulate,  the  exercise  of  natural  rights,  and  all 
pursuits  and  practices  of  its  citizens.  We  do  not  pro- 
pose to  elaborate  this  branch  of  the  subject  at  length, 
but  lay  down  the  following  propositions  as  expressing 
the  result  of  our  reflections  upon  it. 
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Nov.  Term,        1.  Jfo  man  has  a  riffht  to  pursue  a  businesB  or  prac- 

— -        tice  maZum  in 5(?— entirely  evil  in  itself.    Example:  The 

AND  ^NDiAN^  mauufacture  and  sale  of  counterfeiting  apparatus  and 

APOLiB  Rail-  counterfeit  money.     These  articles'  are  not  and  cannot 

ROAD  .0.     1^^  supplied  to  the  public  to  meet  any  want,  or  for  any 

WiiiTKNECK.   useful  purpose.     They  are  made  with  the  sole  intent 

of  cheating  and  defrauding.     So  the  practices  of  gam- 

ing,  drawing  lotteries,  &c.,  are  no  reasonable  modes  of 

exchange  on  equivalent   considerations,  but  tricks  to 

cheat  the  unwary. 

2.  The  legislature  may  prohibit  such  pursuits  and 
practices. 

3.  Every  man  has  a  right  to  pursue  any  and  every 
business  or  practice  not  evil  in  itself,  which  the  wants, 

\      appetites,  fashions,  and  follies   even,  of  community  in- 
vite to.    Lieber,  vol.  1,  pp.  159, 160.    And, 

4.  The  legislature  cannot  absolutely  prohibit  such  pur- 
suit. This  must  be  admitted,  or  it  must  be  admitted 
that  all  pursuits  are  at  the  sufferance  of  the  legislature — 

'  the  doctrine  in  England^  where  there  is  no  constitution, 
and  of  a  late  case  in  Delaware^  {The  State  v.  Allmond), 
which  ignores  the  bill  of  rights  and  constitution  of  that 
State,  following,  as  it  does,  to  the  fullest  extent.  Slack- 
stone^s  idea  of  liberty  under  the  British  government.  Am. 
L.  Reg.  vol.  4,  p.  538.    But, 

5.  No  man  in  the  prosecution  of  his  lawful  business 
or  practice  has  a  right  intentionally  or  carelessly  to  an- 
noy or  injure  another.    And,  hence, 

6.  The  legislature  has  a  right  to  establish  reasonable 
regulations  in  relation  to  such  business  or  practice  cal- 
culated to  prevent  the  occurrence  of  such  injury.  The 
exercise  of  this  right  is  analagous  to  requiring  security 
for  good  behavior,  or  keeping  the  peace. 

These  regulations  may  relate — 

1.  To  time.  Examples:  Preventing  railroad  trains 
coming  from  any  infected  point,  entering  any  other  in- 
habited place ;  preventing  the  running  of  trains  on  Sun^ 
day  J  Ac;  suspending  the  exercise    of  any  and    every 
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right  during  temporary  emergencies  in  war  and  rebel-    Nov.  Term, 

lion,  as  in  the  case  of  the  writ  of  habeas  corpus.  -, 

2.  To  place.  Examples :  Auction  sales  under  the  ^  ^^^117. 
windows  of  a  church  in  time  of  service.  Sales  of  liquor  apoiw  Rail- 
near  the  ground  of  a  camp-meeting.    Offensive  trades,     ^^^^   ^' 


A. 


such  as  slaughtering  establishments,  Ac,  in  cities,  Ac;  Whitbkkck. 
and  storing  and  building  of  combustible  materia^ls  where 
they  would  endanger  the  security  of  life  and  property 
of  others,  without  fault  on  their  part. 

We  say  without  fault  on  their  part,  for  it  is  a  well 
settled  principle  of  common  and  maritime  law  that  a 
person  cannot  complain  of  an  injury  that  his  own  fault 
inflicts.  And  with  a  poor  grace  would  it  be  asked  that 
the  running  of  locomotives  and  cars  should  be  entirely 
prohibited  because  some  persons  might  be  foolish  enough 
to  place  themselves  upon  the  road  track  and  be  run 
over;  or  that  the  use  of  ropes  should  be  prohibited  be- 
cause hypochondriacs  and  those  disappointed  in  business 
or  love,  might  occasionally  hang  themselves  by  them. 

3.  To  manner,  occasion,  &c.  Examples :  Rapid  driv- 
ing through  the  streets  of  a  crowded  city.  Sales  or  gifts, 
knowingly  made,  of  dangerous  articles  to  lunatics, 
drunken  men,  idiots,  minors,  Ac,  being  persons  incom- 
petent to  properly  use  them,  and  likely  to  use  them  to 
others'  injury. 

Says  Lieber,  Pol.  Eth.  vol.  1,  p.  200 : 

"It  is  not  said  that  utterance,  though  necessary  for 
me  in  my  character  of  man,  may  not  be  regulated  or 
suspended.  Though  I  have,  as  man,  the  indisputable 
right  of  utterance,  I  have  not  the  right  to  use  it  every- 
where and  on  all  occasions.  So  does  my  right  of  loco- 
motion not  entitle  me  to  go  where  I  choose,  into  my 
neighbor's  field,  closet,  Ac.  I  am  not  allowed  to  speak 
loud  in  a  church,  or  in  a  deliberative  assembly.'* 

Usury  laws  are  another  instance  of  regulation.  "But 
all  these  are  exceptions,  as  by  way  of  exception,  the  po- 
lice may  examine  my  rooms,  whether  I  ventilate  them 
properly  in  times  of  a  general  infection."  Lieber.  Gene- 
rally, in  these  caseA,  it  is  for  the  judiciary,  in  the  last 
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Not.  Tena,   resort,  to  judge  of  the  consistency  of  regulations  made 
^^^"'      by  the  State  or  cities  with  the  constitutional  rights  of 
I^  ^ujJ^  ^®  citizens.    Trades  and  practices  must  be  tolerated  so 
▲P0U8  Rail-  far  as  properly  used.    They  may  be  restrained  at  the 
\,  **     point  where  they  begin  to  be  abused.    Public  policy  en- 
WHiTBirBCK.  courages  trade,  and  incites  to  inventions,  leading  to  new 
pursuits,  by  rewarding  the  successful.     Contracts  in 
general  restraint  of  trade  are  void  at  common  law,  as 
are  contracts  in  full  restraint  of  marriage,  though  par- 
tial and  reasonable  restraints  in  relation  to  both  subjects 
are  valid.    Beard  et  al.  v.  Dennis,  6  Ind.  R.  200.    A  con- 
tract not  to  marry  a  particular  person  is  good ;  but  a 
contract  not  to  marry  at  all  is  void.    Chit.  Contr.  671. 
"Marriage,  no  doubt,  may  be  made  the  subject  of  regu- 
lation by  qualified  restrictions,  under  certain  circum- 
stances, but  under  no  circumstances  whatever  ought  a 
general  and  entire  restriction  of  it  to  be  countenanced 
and  sanctioned  by  law."    MiddXeton  v.  Bice,  6  Pa.  L. 
Jour.  240,  quoted  on  p.  399  (top  paging)  of  Williams 
on  Personal  Property. 

By-laws  of  cities,  in  restraint  of  trade,  are,  when  un- 
reasonable, void.  Aug.  and  Ames,  on  Corp.  p.  277.  In 
the  light  of  these  considerations  and  established  princi- 
ples, we  think  the  legislature  had  a  right  to  prescribe 
the  condition,  or  regulation,  as  enacted,  that  railroads 
shall  fence,  or  pay  for  the  stock  they  injure.  We  can- 
not say  judicially  that  it  is  not  a  reasonable  regulation, 
necessary  to  prevent  their  injuring  others,  without  such 
others'  fault. 

4.  The  third  section,  so  far  as  it  inflicts  a  penalty  for 
appealing  and  failing  to  reduce  the  judgment  20  per 
cent,  is,  in  our  opinion,  unconstitutional  and  void. 

A  law  may  be  constitutional  in  part  and  imconstitu- 
tional  in  part.  This  third  section  relates  to  the  practice 
of  the  law  in  these  cases.  The  trial  and  rendition  of 
judgment  are  a  part  of  the  practice  in  a  cause.  The 
section  is  special.  Laws  are  general  or  special.  This 
is  the  first  great  division.  S()ecial  laws  are  again  di- 
yided  into  local,  personal,  particular,  &c.    See  Smith's 
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CJom.  p.  419.    A  special  act  concerns  "the  particular    ^YqI«™' 
interest  or  benefit  of  certain  individuals,  or  of  particular 


classes  of  men."     See  1  Kent,  459.    A  law  may  be  ^"  ^itV^^Z 
**  partly  public  and  partly  private."  apomb  Raii*- 

The  principle  of  this  act  is  entirely  different  from  the  ^, 
principle  of  those  general  laws  fixing  the  jurisdiction  of  Whitbhbck. 
the  several  courts.  The  jurisdiction  of  the  court  of  the 
justice  of  the  peace  is  limited  by  them  in  respect  to 
amount-  But  within  that  limit  it  operates  alike  upon 
all.  So  as  to  that  of  the  Common  Pleas  and  of  the  Su- 
preme Court.  There  may,  however,  be  unconstitutional 
aectiona  in  those  acts.  As  to  this  we  are  not  now  called 
upon  to  speak. 

The  section,  then,  under  consideration,  being  special, 
and  upon  the  practice  of  the  law,  is  prohibited  by  that 
clause  of  section  22,  article  4,  of  the  constitution  which 
provides  that  no  such  act  shall  be  passed,  ^^  regulating 
the  practice  in  courts  of  justice." 

5.  The  first  section  of  the  act  is  also  void  so  far  as  it 
gives,  as  to  amount,  unlimited  jurisdiction  to  justices  of 
the  peace.  In  that  particular  it  is  special,  and  in  con- 
flict with  that  clause  of  the  section  of  the  constitution 
just  cited  which  prohibits  special  laws,  "  regulating  the 
jurisdiction  and  duties  of  justices  of  the  peace  and  con- 
stables." 

This  point,  however,  does  not  affect  the  present  case. 

The  judgment  must  be  reversed. 

Davison,  J.— I  concur  in  the  above  opinion. 

Stuakt,  J.— Without  approving  or  dissenting  from 
the  general  course  of  discussion  pursued  in  the  above 
opinion,  I  concur  in  the  conclusion. 

GooKiNS,  J. — I  cannot  concur  in  the  view  taken  of 
this  case  by  a  majority  of  the  Court;  and  I  will  state 
fiilly  the  grounds  of  my  dissent. 

The  question  of  legislative  power,  so  largely  discussed 
by  Judge  PBRKHfS,  does  not,  in  my  opinion,  arise  in  the 
case.  No  one,  so  far  as  I  am  advised,  denies  the  power 
of  the  legislature,  by  a  law  properly  framed,  to  regulate 
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Not.  Term,   the  management  of  railroads  in  such  manner  as  to  pro- 

:    ,  tect,  as  far  as  may  be,  the  persons,  lives,  an^  property  of 

IZ  ^^ir  tl^08«  liable  to  be  injured  by  or  upon  them;  and  how- 

AP0LI8  Rail-  ever  entertaining  a  discussion  upon  the  subject  might 

y  be,  I  shall  defer  it  until  some  occasion  niay  arise  which 

WuiTBjiECK.  shall  legitimately  call  it  forth.    Until  then,  I  shall  be 

content  with  the  views  expressed  by  me  in  Bebee  v.  The 

StatCy  6  Ind.  R.  p.  589,  et  seq. 

There  is,  however,  a  question  presented  by  this  record 
which  I  deem  important.  It  involves  the  true  construc- 
tion of  certain  prohibitions  in  the  constitution  on  the 
subject  of  special  legislation ;  and  as  the  decision  of  this 
cause  is  put  upon  those  prohibitions,  the  question  is 
presented  with  such  directness,  that  a  discussion  of  it 
cannot  be  foregone.  I  shall,  therefore,  proceed  to  its  ex- 
amination with  the  care  and  caution  which,  I  thinks 
should  ever  characterize  such  discussions.  The  declar- 
ing of  an  act  of  the  legislature  void,  involves  a  conflict 
between  two  departments  of  the  government;  and  it 
should  never  be  done  lightly,  nor  in  any  case  of  doubt. 

Properly  to  understand  these  prohibitions,  it  will  be 
necessary  to  look  at  article  4,  of  the  constitution,  as  a 
whole — ^which  will  be  done,  after  first  stating  the  ground 
upon  which  the  decision  proceeds. 

The  particular  ground  upon  which  a  majority  of  the 
Court  proceed,  in  declaring  this  law  unconstitutional  is, 
that  it  contains  a  special  provision  on  the  subject  of 
practice.  The  provision  supposed  to  have  been  violated 
is  contained  in  art.  4,  ss.  22  and  23,  which  are  as  follows : 

Sec  22.  The  General  Assembly  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say : 

Regulating  the  jurisdiction  and  duties  of  justices  of 
the  peace  and  of  constables; 

For  the  punishment  of  crimes  and  misdemeanors; 

Regulating  the  practice  in  courts  of  justice; 

Providing  for  changing  the  venue  in  civil  and  crimi- 
nal cases; 

Granting  divorces; 
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Changing  the  names  of  persons;  ^'ov.  Term, 

For  laying  out,  opening,  and  working  on  highways, 

and  for  the  election  or  appointment  of  supervisors ;         ^*  ^»di^^ 

Vacating  roads,  town  plats,  streets,  alleys,  and  public  apolw  Ra.il- 
squares;  ""^^Z"'- 

Summoning  and  empanneling  grand  and  petit  juries,  Whitkneok. 
and  proTiding  for  their  compensation; 

Segulating  county  and  township  business; 

Regulating  the  election  of  county  and  township  offi- 
cers, and  their  compensation ; 

For  the  assessment  and  collection  of  taxes  for  State, 
county,  township,  or  road  purposes; 

Providing  for  supporting  common  schools,  and  for 
the  preservation  of  school  funds ; 

In  relation  to  fees  or  salaries ; 

In  relation  to  interest  on  money ; 

Providing  for  opening  and  conducting  elections  of 
State,  county,  or  township  officers,  and  designating  the 
places  of  voting; 

Providing  for  the  sale  of  real  estate  belonging  to  mi- 
nors or  other  persons  laboring  under  legal  disabilities, 
by  executors,  administrators,  guardians,  or  trustees. 

Sbc.  23.  In  all  the  cases  enumerated  in  the  preceding 
section,  and  in  all  other  cases  where  a  general  law  can 
be  made  applicable,  all  laws  shall  be  general,  and  of  uni- 
form operation  throughout  the  State. 

The  fourth  article  of  the  constitution  is  devoted  to  the 
legislative  department  of  the  government.  It  vests  the 
legislative  power  in  the  General  Assembly;  declares  the 
style  of  the  laws;  fixes  the  number  and  qualifications  of 
the  members  of  the  two  houses, — ^the  sessions — quorum — 
journal — ^powers  of  the  two  houses ;  directs  as  to  the  ori- 
gin and  passage  of  bills — ^protest — ^pubhcation  of  the  laws, 
&c.  These  provisions,  or  those  of  similar  character,  are 
found  in  the  constitutions  of  all  the  States.  Besides 
them,  there  are  certain  sections  prescribing  the  manner 
%i  which  bills  shall  be  framed  and  passed,  requiring  that 
every  bill  shall  be  read  through  by  sections  on  its  final 
passage ;  that  the  vote  be  taken  by  yeas  and  nays ;  that 
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Not.  Term,    each  act  shall  embrace  bnt  one  subject,  and  matters  pro- 
perly  connected  with  it;  and  that  acts  shall  not  be  re- 


The  m^disoh  y^gg^  q^  amended  by  mere  reference  to  the  title.    Then 

AND     INDIAN-  •' 

APOLis  Rail-  follow  the  sections  above  quoted,  containing  prohibitionB 
ROA  D  Co.  j^gaingt  apecial  and  local  legislation  in  certain  cases. 
Whitenbck.  The  inquiry  now  arises,  is  the  act  in  question  a  special 
or  local  law,  within  the  meaning  of  these  prohibitions? 
This  may  not  seem,  at  first  view,  of  much  practical  im- 
portance; but  if  closely  scrutinized,  I  think  it  will  be 
found  not  only  to  involve  the  question  of  the  validity 
of  a  very  large  portion  of  our  laws,  but  the  further 
question,  whether  any  system  of  laws,  adapted  to  the 
wants  and  exigences  of  the  people  of  the  State,  is  prac- 
ticable under  the  present  constitution. 

I  fully  concur  in  the  opinion  of  Judge  Pbrkins,  supra, 
that  contemporaneous  history  furnishes  the  best  rule 
for  interpreting  the  constitution ;  which  is  nothing  more 
than  a  common  law  and  common  sense  rule  of  long 
standing,  that  to  find  the  meaning  of  a  statute  we  are  to 
look  at  the  object  sought  to  be  attained,  or  the  evil 
sought  to  be  remedied. 

What  were  the  evils  at  which  the  convention  was 
aiming  in  adopting  the  checks  and  prohibitions  in  ques- 
tion? Some  of  them  are  referred  to  in  the  opinion  I 
delivered  in  Beebe  v.  7%6  State,  6  Ind.  R.  pp.  558,  555. 
I  shall  not  repeat  them,  although  they  would  appropri- 
ately illustrate  the  subject  now  under  consideration.  I 
shall  speak  of  the  history  of  legislation  with  reference 
to  the  22d  and  28d  sections  only. 

At  the  time  of  the  adoption  of  the  constitution,  spe- 
cial legislation  had  become  an  enormous  and  a  rapidly 
increasing  evil.  Until  1885,  excepting  at  those/ sessions 
which  enacted  a  code,  a  volume  of  from  one  to  three 
hundred  pages,  was  found  sufiicient  to  contain  the  laws 
of  a  session.  That  of  1884  contained  four  hundred 
pages,  which  was  a  pretly  large  increase  over  the  vol- 
umes of  previous  years ;  and  many  of  the  a^ts  were  of 
a  private  and  local  nature,  not  noticed  by  courts  with- 
out pleading.    At  the  session  of  1886,  the  legi^tnre 
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determined  to  separate  laws  of  this  character  from   Not.  Term, 
those  of  general  interest  and  operation;  and  provided      ^^^^* 


that  annually  thereafter  four  thousand  copies  of  the  ][™  ^»d"  n^- 
general  acts  should  be  printed  and  bound  separately,  apolib  Rail. 
and  of  the  local  acts  seven  hundred  and  fifty.  These  *°^^  ^' 
were  denominated  special  acts,  and  were  directed  to  be  Wmitbnbck. 
printed  without  marginal  notes.  Laws  1885,  p.  76,  ss. 
2,  5,  6.  A  volume  of  special  acts  was  enacted  and 
pahlished  annually  thereafter.  The  code  of  1848  in 
terms  defines  this  volume.  It  directs  that  there  shall 
be  printed  in  one  volume  the  general  laws,  and  in 
another  volume  the  special  and  private  acts,  joint  reso* 
lutioos  of  a  local  or  private  nature,  and  the  memorials 
of  the  then  present,  and  future  sessions  of  the  General 
Assembly,  to  be  denominated  the  special  acts.  R.  8. 
1848,  p.  171,  s.  72.  This  definition  of  special  acts  was 
upon  the  statute  book,  when  the  Constitutional  Con- 
vention of  1851  was  in  session, — ^by  which  time  this 
volume  of  special  laws  had  increased  to  about  six  hun- 
dred pages.  Some  of  these  laws  were  of  local  opera- 
tion,—some  were  private,— and  all  were  special. 

Besides  these  there  were  numerous  enactments  upon 
general  subjects,  but  operating  locally, — some  in  a  town- 
ship,— some  in  a  county, — some  in  several  counties, — 
and  some  in  a  judicial  circuit. 

The  favorite  topics  of  local  and  special  legislation 
were  those  enumerated  in  the  22d  section.  In  some 
counties,  its  fiscal  concerns  were  managed  by  a  board 
of  justices, — ^in  others  by  three  commissioners.  In  some, 
a  justice's  jurisdiction  extended  throughout  the  county,. 
and  in  others  it  was  confined  to  his  township.  In  some 
counties  justices  had  exclusive  jurisdiction  of  most  mis- 
demeanors, and  in  others  they  were  subjects  of  indict- 
ment in  the  Circuit  Court.  A  person  going  from  one 
county  to  another  was  never  sure  that  the  laws  which 
governed  his  conduct  or  his  rights  were  the  same  as 
those  he  had  left.  Even  the  judges  were  unaware  of 
the  laws  they  were  to  administer.  A  judge  upon  his 
circuit  having  deUvered  his  charge  to  the  grand  juiy,  de- 

Vol.  Vm.— 16. 
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Not.  Term,   finininir    the  various  crimes  and  misdemeanors,  was 
sometimes  informed  at  its  close,  that  he  had  mistaken 

AND  ^NDiijr*  ^^^  ^*^  5  *^**  there  was  a  local  statute  in  that  county 
AP0LI8  Rail-  which  deprived  the  grand  jury  of  jurisdiction  of  many 
Y,  of  the  subjects  embraced  in  his  charge,  and  conferred 

Whitenbck.  it  upon  justices.  Attorneys  were  equally  at  fault  Id 
going  from  one  circuit  to  another,  or  from  one  county 
to  another  in  the  same  circuit.  Examples  of  these  en- 
actments will  be  found  in  the  acts  regulating  the  prac- 
tice in  the  county  of  AlleUj — ^Laws,  1844,  p.  26 ;  in  the 
eleventh  circuit, — ^Laws,  1846,  p.  89;  in  the  third  cir- 
cuit,— id.  45 ;  in  the  thirteenth  circuit, — ^Laws  of  1847, 
p.  139 ;  in  the  county  of  Lagrange^ — ^Laws,  1848,  p.  20. 
These  were  the  particular  laws  that  the  prohibition 
in  the  22d  section,  article  4,  "regulating  the  practice  in 
courts  of  justice,"  was  aimed  at.  It  was  well  siud  by 
Stuart,  J.,  in  Maize  v.  The  State,  that  to  remedy  these 
evils,— to  restore  the  State  from  being  a  coterie  of  small 
independencies,  with  a  body  of.  local  laws,  like  so  many 
counties  palatine,  to  what  she  should  be,  a  unity, 
governed  throughout  her  borders,  on  all  subjects  of 
common  interest,  by  the  same  laws,  general  and  uni- 
form in  their  operation,— the  restrictions  in  sections 
22  and  23,  were  embodied  in  the  constitution.  4  Ind. 
R.  348.  This  in  my  judgment,  was  a  sound  and  correct 
exposition  of  the  constitution.  The  learned  judge  was 
sustained  in  that  view  of  the  subject  by  the  well  known 
fact,  that  this  species  of  legislation  had  long  been  re- 
garded as  a  serious  evil;  that  the  executive  had  often 
called  the  attention  of  the  legislature  to  it,  in  his  annual 
messages — notwithstanding  which  the  evil  continued 
to  increase ;  that  a  remedy  for  it  was  a  prominent  ob- 
ject in  calling  a  convention  to  revise  the  constitution ; 
that  it  was  fully  discussed  before  the  people  in  the  can- 
vass for  delegates,  and  afterwards  in  the  convention,  and 
finally,  in  the  address  by  which  the  framers  of  the  con- 
stitution submitted  it  to  the  people  for  their  approval, 
— ^in  which,  upon  this  subject,  they  speak  as  follows : 
"  The  most  important  restriction  imposed  on  the  leg- 
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ifilafcive  branch,  is  that  which  provides,  that,  in  a  variety   Nov.  Term, 
of  enumerated  cases,  (as  the  juiisdiction  of  justices  of      i^^"- 


Ths  Hadison 


the  peace,  the  mode  of  doing  county  and  township  bu-  ^^^  umui- 
siness,  the  fees  of  county  and  township  officers,  road  apolw  Rail- 
lawB,  common  school  laws,  and  so  forth,)  and  in  all  ^, 

other  cases  where  a  general  law  can  be  made  applicable,  Whitmhwjk. 
no  special  law  shall  be  passed.  It  is  an  estimate  much 
within  the  truth,  that  more  than  two-thirds  of  all  the 
laws  enacted  in  this  State,  since  her  admission  into  the 
Union,  have  been  of  the  character  here  forbidden. 
More  than  two-thirds  of  our  legislation,  therefore, — and 
the  most  confusing  and  most  mischievous  portion  of  it, 
— ^is  cut  off  by  this  single  provision.  Independently  of 
the  intrinsic  benefits  of  such  a  change,  the  saving  there- 
by effected  of  expense,  both  as  regards  the  time  of  the 
legislature  and  the  cost  of  printing  our  laws,,  will  be 
great." 

To  show  the  contrast  between  this  view  of  the  sub- 
ject and  that  taken  by  a  majority  of  the  Court,  I  quote 
the  reasoning  of  the  learned  judge  who  pronounced  the 
opinion. 

"  The  third  section,  so  far  as  it  inflicts  a  penalty,  for 
appealing  and  failing  to  reduce  the  judgment  20  per 
cent,  is,  in  our  opinion,  unconstitutional  and  void. 

^^  A  law  may  be  constitutional  in  part  and  unconstitu- 
tional in  part.  This  third  section  relates  to  the  practice 
of  the  law  in  these  cases.  The  trial  and  rendition  of 
judgment  are  a  part  of  the  practice  in  a  cause.  The 
section  is  special.  Laws  are  general  or  special.  This 
is  the  first  great  division.  Special  laws  are  again  di- 
vided into  local,  personal,  particular,  Ac.  See  Smith's 
Com.  p.  419.  A  special  act  concerns  *  the  particular  in- 
terest or  benefit  of  certain  individuals,  or  of  particular 
classes  of  men.'  See  1  Kent,  459.  A  law  may  be 
*  partly  public  and  partly  private.' 

**  The  principle  of  this  act  is  entirely  different  from 
the  principle  of  those  general  laws  fixing  the  jurisdic- 
tion of  the  several  courts.    The  jurisdiction  of  the  court 
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Not.  Term,   of  the  justice  of  the  peace  is  limited  by  them  in  respect 

—       —  to  amount.  But  within  that  limit  it  operates  alike  upon 

I"  ^I^"  *11-    So  as  to  that  of  the  Common  Pleaa  and  of  the  Su- 

APoiiB  Rao-  preme  Court.   There  may,  however,  be  unconstitutional 

*^^J^  sections  in  those  acts.  As  to  this  we  are  not  now  called 
Whitihbok.  upon  to  speak. 

^^  The  section,  then,  under  consideration,  being  special 
and  upon  the  practice  of  the  law,  is  prohibited  by  that 
clause  of  section  22,  article  4  of  the  constitution  which 
provides  that  no  such  act  shall  be  passed,  <  regulating 
the  practice  in  courts  of  justice.' 

^^  The  first  section  of  the  act  is  also  void  so  far  as  it 
gives,  as  to  amount,  imlimited  jurisdiction  to  justices  of 
the  peace.  In  that  particular  it  is  special,  and  in  con- 
flict with  that  clause  of  the  section  of  the  constitution 
just  cited  which  prohibits  special  laws  ^regulating  the 
jurisdiction  and  duties  of  justices  of  the  peace  and  of 
constables.' " 

This  exposition,  so  far  as  it  relates  to  the  third  sec- 
tion, makes  this  provision,  which  is  supposed  to  be  on 
the  subject  of  practice,  unconstitutional,  either  because 
of  its  particular  position  in  the  statute  book,  or  because 
it  applies  to  railroad  companies  only,  and  not  to  all 
other  parties.  Was  this  what  our  statesmen  were  about, 
when  making  a  constitution  for  us?  If  so,  no  one  of 
them,  in  debating  the  subject,  (Debates  Const  Conv.  voL 
2,  p.  1768,  et  seq.y)  suggested  any  thing  of  the  kind; 
and,  if  so,  then  statesmanship  is  a  different  thing  from 
what  I  had  supposed  it  to  be.  I  can  well  enough  un- 
derstand why  a  system  of  legislation  should  require 
that  laws  should  operate  throughout  the  State  alike; 
but  why  that  system  should  regulate  the  details  of  prac- 
tice, is,  I  confess,  a  phase  in  government-making  quite 
new  to  me. 

The  first  of  these  objections  I  should  not  regard  as 
entitled  to  extended  notice,  had  not  the  argument  been 
firequently  pressed  upon  the  Court,  as  was  done  with 
much  earnestness  in  the  case  of  Bd>€e  v.  The  StaiCj  supra. 


OF  THE  STATE  OF  INDIANA,  245 

and  had  not  the  Court  seemed  inclined  to  give  it  some   ^^^-  '^o"'* 
consideration.  ^^^^' 


We  have  an  act  devoted  to  practice  in  courts  of  jus-  ^  ^Ji^Siji" 
tice,  another  for  the  election,  and  prescribing  the  juris-  ▲polu  Rail- 
diction  and  duties  of  justices,  and  others  devoted  to     *^^   ^' 
other  subjects;  and  it  has  been  insisted,  that  to  make  WHmiiBCK. 
the  act  general,  every  provision  on  the  subject  must  be 
incorporated    in    one  act;    and    that,  if  interspersed 
through  the  various  other  acts  of  the  code,  they  be» 
come  invaUd.    For  instance,  we  have  an  act  defining 
felonies,  and  another  defining  misdemeanors,  and  fixing 
their  penalties ;  while  there  are  some  felonies  and  many 
misdemeanors  defined  and-  their  penalties  prescribed  in 
other  acts.    The  19th  section  of  article  4  is  also  relied 
upon,  to  show  such  provisions  invalid.    It  is  as  fol- 
lows: 

*^  Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith;  which  subject  shall  be 
expressed  in  the  title.  But  if  any  subject  shall  be  em- 
braced in  an  act,  which  shall  not  be  expressed  in  the  # 
title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  ahaU  not  be  expressed  in  the  title." 

I  examined  the  question  here  presented,  to  some  ex- 
tent, in  Bebee  v.  The  State,  6  Ind.  R.  551,  555.  The  his- 
tory of  our  previous  legislation  was  there  referred  to,  to 
show  the  design  of  this  constitutional  provision.  In 
confirmation  of  what  was  there  said,  it  is  proper  to  refer 
to  the  view  which  the  convention  took  of  this  section, 
and  its  object,  in  their  address.    It  is  as  follows : 

^'No  law  is  to  embrace  more  than  one  subject,  and 
matters  properly  connected  therewith ;  and  the  subject 
is  to  be  expressed  in  the  title.  The  tendency  of  this 
rule  is  to  prevent  what  is  familiarly  termed  *  log-rol- 
ling.' Two  provisions  having  no  proper  connection 
with  each  other,  may,  under  the  present  constitution, 
be  embraced  in  the  same  bill,  and  be  carried  by  a  com- 
bination of  their  respective  friends;  though  neither,  in 
itself,  have  merit  or  strengh  enough  to  obtain  the  vote 
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Nov.  Term,    oF  a  majority,  and  would  fail,  as  it  ought,  if  voted  upon 
^^^^'      singly.'! 

AMD  ^wDiijr-      ^^^  other  question  is  kindred  to  this,  viz.,  the  sup- 

APOLn  Rail-  posed  unconstitutionality  of  a  section  on  the  subject  of 
KOAD  Co.     practice,  which  applies  to  railroad  companies,  and  not  to 

Whitiitbck.  other  parties.  If  this  fact  renders  the  provision  void,  I 
do  not  hesitate  to  say  that  no  practice  act  can  be  framed 
adapted  to  our  wants,  that  will  be  valid.  The  present 
code  is  replete  with  provisions  equally  special.  Those 
in  regard  to  the  manner  of  conducting  suits  by  and 
against  infants,  married  women,  poor  persons,  corpora- 
tions, &c.,  by  the  same  rule  are  void. 

Let  us  refer  to  some  provisions  of  the  code,  and, 
without  stopping  to  distinguish  which  of  the  objections 
stated  would  invalidate  them,  see  what  havoc  they  will 
make  of  it.  1  R.  S.  p.  102,  s.  10,  regulates  the  practice 
on  appeals  from  allowances  by  the  county  board ;  p  104, 
ss.  3,  4,  the  practice  in  case  of  the  arrest  of  a  privileged 
person ;  p.  Ill,  s.  25,  the  practice  before  justices  in  as- 
«  sessing  property  for  taxation;  p.  118,  s.  81,  same,  pro- 
viding for  a  recovery  to  an  unlimited  amount  before  a 
justice,  for  failing  to  report  merchandise  subject  to  tax; 
p.  115,  ss.  42,  48,  the  practice  in  recovering  taxes 
against  corporations ;  p.  185,  ss.  128,  129,  the  practice 
against  defaulting  treasurers  and  their  sureties;  p.  138, 
8. 149,  the  practice  before  justice,  and  recovery  to  an 
unlimited  amount,  for  failing  to  pay  a  bid  at  a  sale  for 
taxes;  p.  149,  ss.  9, 10,  the  practice  in  suits  by  Auditor 
of  State ;  p.  157,  s.  28,  the  practice  in  suits  by  banks ;  p. 
158,  s.  24,  same,  in  suits  against  banks;  p.  160,  s.  86, 
defining  a  felony  for  false  entries  by  ofiicers  and  agents 
of  banks ;  p.  164,  s.  6,  the  practice  on  appeals,  on  re- 
quiring new  official  bonds ;  p.  200,  s.  16,  the  practice  in 
recovering  penalties  by  and  against  bridge  companies ; 
p.  208,  ss.  y,  10,  the  practice  before  justice,  and  unlimited 
recovery,  for  injuries  to  bridges;  p.  280,  ss.  84,  85,  same, 
on  appeals  from  county  boards;  pp.  241,  242,  ss.  12, 18, 
14, 16, 17,  the  practice  in  winding  up  defunct  corpora- 
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tions;   p.  243,  as.  8,  4,  the  practice  by  and  against .  Nov.  Term, 
foreign  corporations;  pp.  279,  280,  ss.  26,  27,  28,  the      ^^^*- 


practice  before  justice  in  recovering  property  adrift,  "^  ^w»iah- 
without  limit  as  to  value;  pp.  292,  293,  ss.  3,  9, 10,  the  apolm  Rail- 
practice  in  cases  of  trespassing  animals,  with  unlimited  "''^;/^^- 
recovery  before  a  justice;  p.  305,  s.  3,  the  practice  in  re-  Whitknbck. 
covering  wages;  p.  321,  s.  7,  the  practice  against  hus- 
band and  wife;  p.  336,  s.  28,  same,  against  insurance 
companies;  p.  845,  ss.  7, 8,  same,  in  recovery  of  usurious 
interest;  p.  362,  ss.  8,  9, 10, 11, 12,  sundry  penalties  and 
misdemeanors,  and  civil  and  criminal  practice  in  prose- 
cutions for  them,  in  relation  to  marriages;  p.  376,  ss.  7, 
9,  misdemeanors  for  employing  negroes  and  mulattoes, 
and  for  their  coming  into  this  State;  p.  393,  s.  3,  penalty 
for  unlicensed  piloting;  p.  399,  s.  18,  felony  for  em- 
bezzling by  agent,  &c.,  of  plankroad  company;  p.  429, 
8. 9,  penalty  against  recorder,  and  practice  in  recovering 
it,  for  improperly  recording  deed;  p.  443,  s.  27,  against 
school  trustee  for  neglect  of  duty;  p.  448,  s.  68,  misde- 
meanor, by  county  officers  in  reference  to  school  funds; 
p.  454,  8. 124,  the  practice  against  school  townships ;  p. 
455,  s.  134,  against  defaulting  school  commissioners ;  p. 
470,  8.  8,  on  appeal  from  surveys ;  p.  497,  s.  20,  in  suits 
against  civil  townships.  These  are  some,  but  not  all, 
by  far,  of  the  instances  in  which  unconstitutional  enact- 
ments have  been  interspersed  throughout  our  code,  if  it 
be  unconstitutional  to  incorporate  provisions  on  the  sub- 
ject of  practice  in  other  laws,  or  to  discriminate  in  re- 
spect to  parties.  When  enacted,  several  prominent 
members  of  the  constitutional  convention  were  mem- 
bers of  the  legislature,  and  gave  them  their  sanction. 

In  many  of  the  instances,  where  jurisdiction  is  con- 
ferred on  inferior  courts,  the  parties  aggrieved  have  no 
remedies  whatever,  if  these  provisions  are  invalid. 
Was  ever  constitution  so  violated? 

What  has  been  already  said,  and  the  examples  given, 
apply  also  to  the  supposed  unconstitutionality  of  the 
first  section, — ^which  is  thought  to  be  void  because  it 
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Nov.  Term,  .does  not  limit  the  recovery  to  100  dollars  before  a  Jus- 
—  tice,  and  hence  is  special. 

I^  ^ndiIn-      There  is  no  constitutional  provision  limiting  a  jus- 

AP0LI8  Rail-  tice's  jurisdiction  to  any  sum,  but  the  justice's  act  so 
y.         limits  it.    Its  unconstitutionality  is  found,  therefore,  not 

Whitekeck.  \yj  comparing  it  with  the  constitution,  but  by  comparing 
it  with  another  law.  I  object  to  this  mode  of  proceed- 
ing, for  the  simple  reason,  .that  if  one  act  conflicts  with 
another,  the  last  repeals  the  first ;  and  it  is  observable 
that  four,  at  least,  of  the  acts  to  which  I  have  referred, 
which  give  unlimited  jurisdiction  to  justices  in  certain 
cases,  besides  the  one  under  consideration,  are  of  later 
,  date  than  that  which  limits  their  jurisdiction  to  100  dol- 
lars; and  according  to  the  doctrine  of  Spencer  t.  The 
Staiey  5  Ind.  R.  41,  they  repeal  it  pro  tanto.  I  think 
that  when  the  validity  of  an  act  is  questioned,  it  should 
be  compared  with  the  constitution.  If  there  is  a  con- 
flict, it  falls ;  otherwise,  it  stands. 

Aside  from  the  history  of  this  constitutional  prohibi- 
tion, I  am  of  the  opinion  that  the  language  itself  justi- 
fies the  construction  I  have  put  upon  it,  and  excludes 
any  other.  The  twenty-third  section  shows  the  design 
of  the  twenty-second,  and  was  evidently  inserted  to  meet 
any  omitted  subject  of  special  legislation.  The  words 
"throughout  the  State,'*  explain  what  is  meant  by  gen- 
eral laws,  and  utterly  exclude  the  idea  that  reference  was 
had  to  the  details  of  practice. 
I  conclude,  then — 

1.  That  a  law  unlimited  in  its  territorial  operation 
except  by  the  boundaries  of  the  State,  is  a  general  laW. 

2.  That  the  constitution  requires  only  uniformity  in 
the  operation  of  the  law,  and  not  uniformity  in  the  sub- 
jects on  which  it  operates;  and, 

8.  That  it  is  immaterial  in  what  connection  a  provi- 
sion is  found,  provided  it  has  an  appropriate  relation  to 
the  general  subject  of  the  act  of  which  it  forms  a  part. 

I  have  discussed  the  subject  at  some  length,  to  avoid 
the  necessity  of  doing  so  again.    Frequent  reference  is 
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made  to  those  prohibitioDSy  and  a  consideration  of  them   ^^^'  ^^""^ 
has  often  been  pressed  upon  the  Court.    The  design  of      ^^^^* 


them,  I  think,  was  good,  and  if  obeyed  in  their  true  ^j„  liSiior* 
spirit,  I  think  they  will  have  a  salutary  effect  upon  our  apous  Rail- 
legislation ;  but  the  interpretation  given  to  them  will,  I         y. 
tMnk,  render  them  not  only  useless,  but  will  make  any  ^=ww«ok* 
system  of  legislation  under  them,  adapted  to  the  wants 
of  the  people,  absolutely  impracticable. 

There  is  another  question  presented  by  this  record, 
which  seems  to  me  well  worthy  of  consideration.  The 
act  provides  iliat  if  the  defendant  shall  appeal,  and  shall 
not,  in  the  appellate  court,  reduce  the  damages  20  per 
cent,  the  plaintiff  shall  recover  double  damages,  and  a 
docket  fee  of  5  dollars. 

I  do  not  doubt  but  that  the  legislature  has  power  to 
charge  a  party  with  costs  and  damages  where  he  has 
not  shown  substantial  merits  in  his  appeal, — ^as  is  the 
constant  practice  in  appeals  from  justices'  judgments, 
and  in  appeals  to  the  Supreme  Court.  Nor  do  I  doubt 
the  power  to  discriminate  in  reference  to  particular 
classes  of  actions,— aa  in  2  R.  8.  pp.  126, 127,  ss.  897, 898,— 
or,  even  in  respect  to  railroads,  between  those  fenced  and 
those  not  fenced;  nor  the  power  to  fix  or  limit  the  ex- 
tent of  a  recovery  in  personal  actions, — as  in  2  R.  S.  p. 
205,  s.  784.  But  it  is  a  grave  question,— one  that  has 
not  been  discussed  in  the  opinion  delivered  in  this 
case, — ^whether  this  provision  was  not  intended  to  ex- 
clude a  party  from  a  court  of  justice.  The  twelfth  sec- 
tion of  the  bill  of  rights  is  as  follows : 

"All  courts  shall  be  open;  and  every  man,  for  injury 
done  to  him  in  his  person,  property,  or  reputation,  shall 
have  remedy  by  due  course  of  law.  Justice  shall  be  ad- 
ministered freely,  and  without  purchase;  completely, 
and  without  denial;  speedily,  and  without  delay." 

It  is  difficult  and  perhaps  impracticable,  to  mark  the 
precise  line  which  bounds  the  legislative  power  in  a  case 
of  this  kind.  The  statute  which  charges  the  plaintiff 
with  costs,  if  he  fail  to  recover  5  dollars,  (2  R.  S.  p.  127, 
8.  898),  is  evidently  designed  to  prevent  suits  being 
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Not.  Term,   brought  in  certain  cases  where  the  plaintiff  has  a  right 
looo.      ^£  action.    It  operates  indirectly  to  produce  that  effect, 


The  Madison 


Am) 


InwIk!  ^^^  *^^®  ^^^  ^^  more ;  for  it  does  not  absolutely  forbid 
APOLts  Rail-  the  defendant  the  right  of  appeal.    The  Supreme  Court 
moAD   o.     ^£  ^^^  United  States^  in  the  cases  of  Branson  v.  Kinzu^ 
Whitbnbck.  1.  How.  811,  and  McCracken  v.  Hayward^  2  id.  608,  ad- 
mitted the  difficulty  of  bo  marking  the  line  between 
rights  and  remedies  as  to  declare  at  what  point  a  statute 
ceased  to  be  directory  of  the  remedy,  and  began  to  im- 
pair the  obligation  of  a  contract;  and  they  resorted  to 
the  expedient  of  comparing  the  statute  with  the  con- 
tract,  and  by  a  general  view  of  the  subject,  determining 
that  the  former  affected  the  latter  in  such  a  manner  as 
to  impair  its  obligation. 

On  such  a  view  of  the  subject,  authorities  could  scarcely 
be  found  to  sustain  any  conclusion,  and  each  case  would 
furnish  its  own  rule.  Is  the  clause  in  this  statute  giving 
double  damages,  designed  to  discourage  the  bringing  of 
unimportant  suits,  where  justice  is  not  the  object  really 
sought;  or  was  it  designed  to  keep  parties  out  of  court 
who  have  merits?  I  incline  to  believe  the  latter  is  its 
character;  and,  therefore,  that  it  conflicts  with  the  above 
quoted  section  of  the  bill  of  rights. 

In  some  of  the  cases  brought  upon  this  law,  now 
pending  in  this  Court,  recoveries  were  had  in  the  first 
instance  to  the  amount  of  several  hundred  dollars,  and 
on  appeal  these  damages  were  doubled.  Admit  that  the 
defendant  had  not  merits  in  the  appeal  sufficient  to  re- 
duce the  recovery  20  per  cent, — still  there  might  be 
grave  questions  whether  the  company  was  liable  at 
all,  which,  if  the  defendant  is  to  have,  in  the  lan- 
guage of  the  constitution,  "justice  completely  and  with- 
out denial,'^  it  might  be  indispensable  to  have  deter- 
mined  by  a  higher  tribunal;  and  if  the  inflicting  of 
double  damages  was  designed  to  prevent  the  pursuit  of 
a  substantial  remedy  by  due  course  of  law,  it  would 
seem  that  the  constitution  was  violated. 

This  is  very  different  from  the  question  of  practice  so 
fiilly  discussed.    Practice,  in  general,  involves  no  princi- 


Martin. 
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pie;  it  merely  directs  the  mode  of  asserting  a  right;  btit   Nov.  Term, 

here  an  important  principle  is  involved,  intended,  in  this  —    \!:' 

instance,  to  operate  only  npon  certain  corporations, — ^but  ^^b  ^ic^" 
which,  if  valid,  may  be  extended  to  all  other  persons.   On 
this  ground,  I  am  inclined  to  hold  that  the  judgment  of 
the  Court  of  Common  Pleas  is  wrong,  and  ought  to  be 
reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Canse  remanded,  &c. 

F.  M.  Finch  and  J.  Slater^  for  the  appellant. 

W,  M.  Dunn  and  J.  A.  Hendricks ^  for  the  appellee. 


The  Lapaybttb  and  Indianapolis  Railroad  Company  v. 

Martin. 

APPEAL  from  the  Marion  Circuit  Court.  Monday, 

Per  Curiam. — Suit  against  the  Lafayette  and  Indian-     ^^^^^ ' 
apolis  Railroad  Company^  to  recover  for  a  cow  killed 
upon  the  track  of  the  road. 

The  facts  of  the  case  bring  it  precisely  within  the  de- 
cision in  Tfie  Madison  and  Indianapolis  RaUroad  Com- 
pany V.  WhiteTieck^  at  the  present  term ;  and  like  judg- 
ment is  given  (1). 

H.  C.  Newcomb  and  J.  S.  Harvey,  for  the  appellant. 

(1)  AnU  p.  217. 
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Shaw  and  Another  v.  Gallagher  and  Another. 

i 

APPEAL  from  the  Randolph  Court  of  Common  Pleas. 

Per  Curiam. — The  judgment  in  this  case  is  reversed, 
and  the  cause  remanded  to  be  dismissed,  for  want  of  ju- 
risdiction.   Fisher  v.  Prewitt,  7  Ind.  R.  519,  is  in  point. 

A  proceeding  in  court  by  confession  of  judgment,  is 
for  the  enforcement  of  a  private  right,  and  is,  conse- 
quently, by  virtue  of  section  1,  p.  27,  2  R.  S.,  an  action 
in  the  courts  of  Indiana.  The  courts  in  this  State  have, 
by  statute,  jurisdiction  in  all  actions,  suits,  and  cases,— 
terms  used  in  the  statutes  synonymously,  or  nearly  so. 
If  there  is  some  proceeding,  not  embraced  by  those  terms, 
by  what  statute  has  any  court  jurisdiction  of  it? 

B.  McGleUandy  for  the  appellants. 

C.  H.  Test  and  W.  A.  PeeUe^  for  the  appellees. 


Powell  v.  Grimes  and  Another. 


Monday, 
DeeenAer  1. 

184   6M 


ERROR  to  the  Switzerland  Circuit  Court. 

Per  Curiam. — Suit  upon  a  note.  Defenses,  fraud,  want 
and  failure  of  consideration.  Trial.  Verdict  for  plaintiff. 
New  trial  granted.  Verdict  and  judgment  for  defendants. 
Instructions  given  on  second  trial  were  not  excepted  to. 
The  case  is  here  upon  an  alleged  error  in  granting  a 
new  trial,  and  upon  the  weight  of  evidence  on  the 
second  trial. 

This  Court  would  very  reluctantly  set  aside  the  grant- 
ing of  a  new  trial.  Perhaps  a  case  might  occur  in 
which  it  would  do  it ;  but  where  the  Court  below  con- 
ducting the  trial,  is  not  satisfied  with  its  fairness,  we 
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should  be  slow  to  differ  with  it.    We  cannot  in  this   Nov.  Term, 

1866. 

case.  

On  the  weight  of  evidence,  the  judgment  on  the    ^''^"■^■' 
second  trial  mnst  be  affirmed  with  costs,  O'Haik. 

A.  BrcfweTy  for  the  plaintiff. 
/.  SvUivaUj  for  the  defendants. 


December  1. 


HucKSTBP  17.  O'Haib  and  Another. 

The  Supreme  Court  will  not,  unleee  a  very  strong  case  is  presented,  die-  ||^  j^ 

tnrb  a  judgment  of  the  Circuit  Court  in  a  matter  depending  upon  the  ^^ 

veight  or  effect  of  eyidenoe. 

APPEAL  from  the  Ripley  Circuit  Court.  Monday, 

Per  Curiam. — ^Action  for  the  recovery  of  real  estate. 

The  question  arose  as  to  whether  a  conveyance  was 
fraudulent ;  and  the  declarations  of  a  person  other  than 
the  grantee  were  offered  in  evidence  againt  the  grantee, 
though  he  was  not  present  when  they  were  made. 

The  Circuit  Court  thought  it  had  not  been  shown 
that  a  conspiracy  or  combination  existed  between  the 
two,  and  refused  the  evidence. 

Whether  such  combination  had  been  shown  was  pe- 
culiarly a  matter  to  be  judged  by  the  Circuit  Court ; 
and  it  would  require  a  very  strong  case  to  iiiduce  this 
Court  to  disturb  the  judgment  of  the  Circuit  Court  in 
a  matter  depending  upon  weight  or  effect  of  evidence. 

This,  certainly,  is  not  such  a  case. 

The  judgment  is  affirmed  with  costs. 

J,  BymaTij  for  the  appellant. 

D.  Kelsoj  for  the  appellees. 
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TiLFORD  V.  Roberts. 

ERROR  to  the  Morgan  Circuit  Court. 

Per  Curiam. — Money  paid  on  an  executory  contract 
which  the  recipient  of  the  payment  fails  to  fulfill  may 
be  recovered  back.    Patterson  v.  Coats^  8  Blackf.  500. 

Payment  may  be  made  in  any  thing  which  the  creditor 
will  accept  as  payment.    Louden  v.  Birtj  4  Ind.  R.  566. 

The  count  for  money  had  and  received,  Ac.,  is  bus- 
tained  by  proof  that  the  defendant  had  received  property 
which  might  be  presumed  to  have  been  converted  into 
money.    Helvey  v.  The  Board,  &c.,  6  Blackf.  317. 

On  the  evidence,  the  judgment  in  this  case  is  right: 
and  it  is  affirmed  with  5  per  cent  damages  and  costs. 

L.  Reynolds  and  J".  L.  Ketcham,  for  the  plaintiff. 

i.  Barbour,  A,  G.  Porter  and  W,  B.  Harrison,  for  the 
defendant. 


Keen  v.  Younkman,  Administrator. 


Monday^ 
December  1. 


APPEAL  from  the  Ripley  Court  of  Common  Pleaa. 

Per  Curiam, — Suit  for  money  had  and  received,  &c. 
Answer  in  denial.  Cause  submitted  by  agreement 
Judgment  for  the  plaintiff. 

The  evidence  sustains  the  judgment;  and  the  whole 
case  was  triable  under  the  general  denial. 

On  the  filing  of  the  complaint,  the  defendant  demur- 
red to  it;  but  before  the  demurrer  was  acted  upon, 
he  answered  over.  The  answer  was  a  waiver  of  the 
demurrer. 

The  judgment  is  affirmed  with  10  p^r  cent,  damages 
and  costs. 

J".  W.  Gordon,  for  the  appellant. 

E.  Dumont  and  0.  B  Torbett,  for  the  appellee. 


OF  THE  STATE  OF  DTDIANA.  265 

Not.  Term, 

DoKAHBT  and  Othero  v.  Thomas  and  Another,  —        

Thb  Jimm- 

flONYILLK 

ERROR  to  the  Warren  Circuit  Court.  Raiuload  Co. 

Per  Curiam. — The  judgriient  in  this  case  is  reversed  mi^et. 
with  costs,  for  the  reasons  given  in  the  ease  of  MilhoUin  Monday,  . 
etdY.  Thomas,  at  the  November  term,  1855.  7  Ind,  R.  ^^^^^^  i- 
165. 

/.  jB.  M.  Bryant  and  It.  A.  Chandler ,  for  the  plaintiffs. 

S.  C.  Gregory  and  R.  Jones,  for  the  defendants. 


Thb  Jetfbbsokvillb  Railboab  Company  v.  Millet 

This  case  being  grounded  on  the  same  statute,  was  determined  in  aooord-  LoS^  ^ 

ance  with  the  decision  in  The  Peru  and  IndianapoUt  Railroad  Oompaiiiy  

T.  BradMhaw,  6  Ind.  B.  146. 

APPEAL  from  the  Bartholomew  Circuit  Court.  n'^^ier  i 

Per  Curiam. — This  was  an  action  hy  Millet  against 
the  JeffersonviUe  Railroad  Company,  founded  on  section 
3  of  an  act  approved  May  1, 1852,  which  declares  that, 
"Whenever  any  person  shall  die  from  any  injury  result- 
ing from  the  negligence  or  unskilfulness  of  any  of  the 
officers  or  servants  of  any  raifroad  company  in.  this 
State,  such  company  shall  be  liable  in  damages,  if  such 
deceased  be  a  minor  and  unmarried,  to  the  father,  or  if 
there  be  no  father,  to  the  mother  of  such  deceased."  1 
R.  S.  p.  426. 

The  complaint  charges  that  said  company  while  run- 
ning upon  their  railroad  a  locomotive  and  train  of  cars, 
by  the  negligence,  unskilfulness,  and  carelessness  of 
their  officers  and  servants,  ran  said  locomotive  against 
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HiATT 

T. 


Nov.  Term,  and  upon  one  Maria  Millet,  the  infant  dauirhter  of  the 
Aooo.      plaintiff,  and  from  injuries  thereby  received,  she  died. 

Proper  issues  being  made,  the  cause  was  submitted  to 
a  jury  who  found  for  the  plaintiff.  New  trial  refused 
and  judgment. 

We  have  heretofore  decided  that  the  section  to  which 
we  have  referred,  and  on  which  the  present  action  is 
founded,  was  virtually  repealed  by  section  784  of  an 
act  approved  June  18th,  1852.  Peru  and  Indianapolis 
Railroad  Company  v.  BradstiaWj  6  Ind.  R.  146. 

That  decision  decides  the  case  before  us.  The  judg- 
ment is  reversed  with  coste. 

Stuabt,  J.  having  dissented  from  the  opinion  given 
in  the  case  cited,  dissents  from  this. 

W.  Herod  and  S,  Stansifer^  for  the  appellant. 

C.  E  Walker^  for  the  appellee. 


HiATT  and  Others  v.  Simpson. 


Oral  coni^mporaneoos  agreements  cannot  be  giyen  in  eTidenoe  to  oontx«l 

the  eifeot  of  a  written  instmment. 
The  maker  of  a  promissorj  note  aseuming  on  the  face  of  the  note  to  act 

in  his  indiridual  capacity,  wiU  nojb^  permitted  to  show  by  parol  that 

he  acted  in  any  other  capacity. 


Monday^ 
DecemJber  1. 


APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

Stuart,  J. — Suit  on  a  note  made  by  the  appellants  to 
the  appellee.  On  its  face  it  is  a  plain  note  of  hand, 
waiving  appraiaement,  and  signed  by  the  maken  per- 
sonally.  Answer,  that  in  making  the  note  the  makers 
acted  only  as  the  agents  of  the  Cincinnati  and  Chicago 
Railroad  Company-in  brie^  Betting  up  a  contempora- 
neous  understanding,  to  control  the  express  terms  of 
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the  note.    Demurrer  to  the  answer  sustained.    And   Not.  Tvm, 

"tQPipt 

correctly  too.  Oral  contemporaneous  agreements  can- 
not  be  permitted  to  be  given  in  evidence  to  control  the 
effect  of  a  written  instrument.     Harvey  v.  Laflin^  2  Ind.  ▼. 

R.  477.  ^  ^*" 

The  defendants  in  making  the  note,  assumed  to  act 
in  their  individual  capacity,  and  they  cannot  be  per- 
mitted to  contradict  it  by  showing  that  they  acted  in 
any  other  capacity. 

Per  Curiam.— The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs.  « 

/•  Rariden,  for  the  appellants. 

0.  P.  Morton  and  L.  Deoelin^  for  the  appellee. 


,ia 
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tion  of  Habvey  and  Wife.  v»_m 


In  all  actions  against  guardians  and  their  sureties,  the  Circuit  Court 

and  Common  Pleas  have  concurrent  jurisdiction. 
In  appeals  to  this  Court,  a  specific  assignment  of  all  errors  relied  upon 

must  be  made. 
A  party  will  not  be  permitted  to  assign  one  class  of  errors,  and  argue 

another. 
\n  assignment  of  errors  is  in  the  nature  of  a  declaration  or  complaint. 
Under  the  old  practice,  the  infancy  of  the  plaintiff  was  available  in 

abatement  only. 
Cnder  the  new  practice,  the  fact  that  the  plaintiff  has  not  legal  capacity 

to  sue,  must  be  taken  by  answer — otherwise,  the  objection  is  waived. 
A  general  denial  does  not,  generally,  put  an  immaterial  allegation  in 

issue. 
^S.  suit  concerning  the  separate  property  of  the  wife,  may,  under  our 

statute,  be  properly  brought  in  the  name  of  husband  and  wife,  or  by 

the  wife  alone. 

APPEAL  from  the  Union  Court  of  Common  Pleas.     Monday^ 
Stuart,  J. — HoUingswoHh  had  been  the  guardian  of 
Vol.  Vin.— 17— * 
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Not.  Term, 

1856. 

HoUiINGS- 

WORTff 

V, 

Thb  Statb. 


DdUha  Butler,  While  yet  a  minor  Delitha  intermarried 
with  Thomas  B.  Harvey.  This  was  a  suit  on  the  guar- 
dian's bond.  Judgment  for  the  State  for  1,176  dollars. 
Hollingsworth  and  sureties  appeal. 

The  complaint  was  demurred  to  for  want  of  jurisdic- 
tion, and  the  demurrer  overruled.  And  correctly.  In 
all  actions  against  guardians  and  their  sureties  the  Cir- 
cuit Court  and  Common  Pleas  have  concurrent  jurisdic- 
tion.    2  K.  S.  p.  17,  s.  5. 

Three  several  errors  are  assigned,  and,  as  to  form, 
they  are  sufficiently  specific.  But  in  the  argument,  the 
errors  assigned  are  not  alluded  to;  and  five  other  points 
are  made  and  argued,  which  have  no  relation  to  the 
errors  assigned.  It  is  further  fatal  to  the  points  made 
in  argument,  that  they  were  not  made  in  the  Court  be- 
low. Priddy  V.  Dodd,  4  lud.  K.  84.  And  if  they  had 
been  made  there,  we  must  regard  them  as  abandoned 
by  the  assignment  of  errors.  A  specific  assignment  of 
all  errors  relied  upon  nmst  be  made.  2  R.  S.  161.  It 
is  the  assignment  of  errors  which  informs  the  appellee 
what  he  is  called  upon  to  answer.  That  assignment  is 
in  the  nature  of  a  declaration  or  complaint.  To  per- 
mit a  party  to  assign  one  class  of  errors  and  argue 
another,  would  be  to  contenance  connivance  and  unfair 
practice.  The  appellee  looks  to  the  errors  assigned. 
When  he  has  answered  them,  he  has  no  reason  to  ex- 
pect there  is  anything  behind,  save  such  fatal  defects  on 
the  face  of  the  record — such  as  want  of  jurisdiction — 
as  the  Court  would  feel  bound  to  notice  judicially. 

It  is  true  the  twenty-seventh  rule  requires  an  inter- 
change of  briefs;  but  only  upon  request.  Neglect  to 
request  such  interchange  would  not  impose  on  the  ap- 
pellee the  necessity  of  answering  errors  not  assigned: 
nor  on  us  to  dcjcide  them. 

Nor  has  the  defense  in  this  case  much  merit.  The 
record  clearly  shows  that  the  guardian  was  indebted  on 
settlement  of  his  guardianship,  to  the  full  amount  re- 
covered. Instead  of  leaving  the  money  of  his  ward  at 
interest  secured  by  mortgage,  and  due  Januaiij  7, 1855, 
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Tn  Btati. 


he  took  upon  himself  to  discount  the  note  4  per  cent;    Not.  Term, 
and  then  proposed  to  pay  it  over  to  Harvey  and  wife  at      lo^^- 
a  discount  of  10  per  cent.     To  this  Mrs.  Harvey  replied 
as  follows : 

''Plainfield,  12th  month  16th,  1853.  Respected  friend 
Thomas  HoUingsworth : — I  received  thy  letter  some  time 
since,  stating  the  amount  that  would  be  in  thy  hands  at 
the  end  of  the  present  year  for  me ;  and  also  cont^rining 
a  proposition  for  paying  the  principal  of  the  note  on 
Thomas  Beard  at  a  discount  of  10  per  cent.  *  *  *  * 
I  do  not  wish  to  discount  that  note  on  Beard.  Thy 
friend  Delitha  B.  Harvey.'^ 

Thereupon  HoUingsworth   loaned   the  money  to  his 

son. 

When  sued  he  argues  that  Harvey  was  not  of  full 
age;  that  his  majority  being  alleged  in  the  complaint 
was  put  in  issue  by  the  general  denial  of  the  answer. 
The  allegation  of  Harvey's  age  was  immaterial.  His 
competence  to  sue  will  be  presumed  until  the  contrary 
appear.  Besides,  the  general  denial  admitted  the  char- 
acter in  which  the  plaintiff  sued.  Linville  v.  Early winty 
4  Blackf.  469. 

Under  the  old  practice,  the  infancy  of  the  plaintiff 
was  available  in  abatement  only.  1  Chitty,  448. — 2 
Saund.  299,  a.— 7  Johns.  373.-8  Pick.  652. 

Under  the  new  practice,  the  fact  that  the  plaintiff 
had  not  legal  capacity  to  sue  must  be  taken  by  answer — 
otherwise,  the  objection  is  waived.    2  R.  S.  pp.  38,  39. 

A  general  denial  of  an  immaterial  allegation  does  not, 
in  this  instance  at  least,  put  the  matter  alleged  in  issue. 
Another  point  of  objection  urged  in  argument  is, 
that  the  effects  in  the  hands  of  HoUingsworth  were  the 
separate  property  of  the  wife,  and  hence  she  should 
sue  alone. 

This  is  equally  untenable.  The  new  statute  furnishes 
the  rule  in  this  behalf.  Thus,  where  a  married  woman 
is  a  party,  her  husband  must  be  joined  with  her,  except 
when  the  action  concerns  her  separate  property  she 
may  sue  alone.  2  R.  S.  p.  28.  ^^  May"  is  not  here  impera- 
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Not.  Term,  tive,  but  permissive.  It  is  clearly  left  discretionary,  in 
contradistinction  to  the  "  must"  of  the  preceding  clause. 
The  suit,  therefore,  thouisrh  brought  for  the  wife's  sepa- 
rate property,  may  be  properly  brought  in  the  name  of 
husband  and  wife,  or  by  the  wife  alone,  at  their  option. 

These  points  in  argument  are  thus  noticed  to  indicate 
the  scope  of  the  defense.  If  we  do  not  place  the  dam- 
ages at  the  highest  amount,!  it  is  only  because  the  sure- 
ties may  be  affected  by  it.  We  will  therefore  adopt  the 
rule  in  Hand  v.  Taylor^  4  Ind.  R.  409. 

Per  Curiam. — ^The  judgment  is  affirmed  with  6  per 
cent,  damages  and  costs. 

C  H.  Test  and  tT".  Yaryan^  for  the  appellants. 

O,  W.  Jvliariy  for  the  appellees. 


Baslbr  v.  Nichols. 


Suit  instituted  ^€&niary  27tli,  1864,  by  A.  against  J9.,  on  a  contract  under 
seal  dated  January  1,  1868,  whereby  B.  agreed  to  dear  a  certain  piece 
of  land  and  cultiyate  the  same  for  the  term  of  two  years  ftt>m  March 
1, 1868,  &o., — to  keep  the  fences  in  good  repair  and  ten  rails  high, 
and  to  make  a  certain  new  fence.  As  consideration  for  this,  B,  was 
to  hare  the  timber  and  the  crops.  It  was  agreed  that  the  contract 
should  be  strictly  complied  with,  and  that  either  party  failing  so  to 
comply,  should  forfeit  his  rights  under  it,  and  pay  damages.  The 
complaint  aUeged  three  breaches — 1.  That  the  defendant  did  not)  on 
or  before  Moreh  1, 1868,  clear  oiF  the  timber;  2.  That  he  failed  to  eul- 
tiyate  the  land  from  March  1, 1868,  and  it  stiU  remains  uncleared  and 
uncultiyated;  8.  That  he  has  failed  to  keep  the  fences  in  good  repair, 
&c.,  and  that  now  they  are  broken  down,  &c.  Demurrer,  on  the  grousd 
that  the  action  was  prematurely  brought,  sustained. 

J9Ud^  that  the  defendant  stipulated  to  clear  the  land  by  Marek  1, 186S, 
and  to  cultirate  it  within  that  year;  and  having  failed  to  do  so,  he  is 
liable  to  pay  damages,  though  the  two  years  haye  not  elapsed. 

Mdd^  also,  that,  in  principle,  this  case  is  analagous  to  a  suit  to  reooTer 
an  installment  due  on  a  note  payable  by  installments,  some  of  which 
are  not  yet  due. 
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APPEAL  from  the  Sullivan  Circuit  Court.  Not.  Term. 

Davison,  J.— This  suit  was  instituted  on  the  27th ^^^^' 

of  Februaryy  1854,  by  Easier  against  NicholSy  upon  a      ^^^^ 

coDtract  in  writing  signed  and  sealed  by  the  parties,  and     Nichols. 

dated  January  1,  1858,  whereby  Nichols  stipulated  to  «^r  g 

make  clear  of  timber  a  certain  piece  of  land  (describing 

it)  containing  about  twenty  acres,  and  cultivate  the  same 

for  the  term  of  two  years  from  the  first  of  March,  1858, 

and  leave  it  in  a  good  tillable  condition.    Also,  to  keep 

the  fences  in  good  order,  and  at  least  ten  rails  high. 

And  further,  he  agreed  to  run  a  fence  on  the  north  and 

west  of  the  land,  provided  Bailer  furnished  the  rails. 

As  a  consideration  for  the  performance  of  these  stip- 
ulations, Nichols  was  to  have  all  the  timber  on  the  land, 
and  the  crops  raised  thereon  during  the  two  years. 

It  was  agreed  that  the  contract  should  be  complied 
with  strictly,  and  that  either  party  failing  so  to  comply, 
should  forfeit  his  rights  under  it,  and  pay  damages. 

In  the  complaint  three  breaches  are  alleged — 1.  That 
the  defendant  did  not,  on  or  before  the  first  of  Marchy 
1853,  clear  off  the  timber;  2.  Nor  did  he  cultivate  the 
land  from  the  first  of  March,  1853 ;  but  the  same  still 
remains  uncleared  and  uncultivated ;  3.  That  he  has  neg- 
lected to  keep  the  fences  in  good  order  and  ten  rails 
high,  and  that  now  they  are  broken  down  and  utterly 
out  of  order. 

Demurrer  to  the  complaint  sustained.  Judgment  for 
the  defendant. 

In  support  of  the  demurrer,  it  is  insisted  that  the 
complaint  and  contract  upon  their  face  show,  that  the 
action  has  been  prematurely  brought.  On  the  other 
hand,  it  is  contended  that  in  accordance  with  a  proper 
construction  of  the  contract,  the  defendant  stipulated  to 
clear  the  land  of  timber  by  the  first  of  March,  1853,  and 
also  to  cultivate  it  within  that  year ;  and  that  having 
failed  to  perform  these  stipulations,  he  is  liable  to  pay 
damages,  though  the  two  years  named  in  the  contract 
have  not  expired. 

We  are  inclined  to  favor  this  construction.    The  par- 
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I 

Nov.  Term,    ties  evidently  intended  that  the  defendant  Bhould  culti- 

"  vate  the  land  in  both  years,  but  the  first  passed  away 

WiLKiHB  ^thout  its  being  cultivated  or  even  cleared,  and  when 
JK80UP.  this  suit  was  brought  it  was  not  within  his  power  to 
fulfill  the  stipulations.  Reasons  might  be  adduced  to 
show  that  it  was  of  value  to  the  plaintiff  to  have  the 
land  cleared  and  cultivated  in  the  year  1853.  They  are 
not,  however,  important  in  the  discussion  of  the  ques- 
tion before  us,  because  the  language  of  the  contract 
•     sufficiently  indicates  the  intention  of  the  parties. 

The  defendant  having  thus  been  guilty  of  a  distinct 
breach  of  contract,  from  which  damages  are  the  neces- 
sary  result,  we  are  unable  to  perceive  the  ground  upon 
which  the  plaintiff's  right  of  action  should  ho  postponed 
until  the  expiration  of  the  two  years.  In  principle,  this 
case  is  not  different  from  a  suit  to  recover  an  installment 
due  on  a  note  payable  by  installments,  although  some 
are  not  yet  due.  Tucker  v.  Randally  2  Mass.  283. — Grreen- 
Uafv.  Kellogg,  id,  568  (1). 

GooKiNS,  J.,  having  been  concerned  as  counsel  in  the 
case,  was  absent. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

S.  B.  GookinSj  for  the  appellant. 

(1)  See  Qtrtfer  v.  Fermmorej  anU  186. 


WiLKINS  V,  JbBSUP. 

A.  sued  B,  on  a  promissory  note  for  200  doUars.  Answer,  that  the  note 
was  given  as  part  consideration  for  two  pieces  of  land  (describing 
them)  which  (7.,  acting  as  A.^s  agent,  had  sold  and  conveyed  to  the  de- 
fendant by  general  warranty  deed,  for  500  dollars — representing  A.^» 
title  to  be  perfect;  that  the  defendant,  confiding  in  C.^s  statement,  paid 
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SOO  dollars,  and  gave  said  note  for  the  balance;  but  that  at  no  time    Nov.  Tekm, 

hitherto  had  A.  had  good  title  to  one  of  the  pieces  of  land,  valued  at        18S6. 

laid  sale  at  200  dollars.    Demurrer  to  th^  answer  sustained.  "wilkims 

HeU  that  the  defense  to  which  the  demurrer  was  sustained  was  pleaded  y. 

18  a  total  failure  of  consideration.  Jessup, 

HeU  also,  that  there  could  be  no  such  failure  unless  there  was  a  breach 

of  some  engagement  in  the  deed. 
HtU,  also,  that  the  answer  should  haye  recited  the  corenanU  in  the  deed 

and  alleged  a  breach. 


APPEAL  from  the  Parke  Circuit  Court.  /Wrfsy, 

December  5. 


Davison,  J. — Jessup  sued  Wilkins  on  a  promissory  note 
for  the  payment  of  200  dollars.  The  note  is  dated  AprU 
the  10th,  1848,  and  was  made  payable  at  date. 

The  defuiidaut  aiidwered  the  coniplaiut.  Uid  answer 
states  that  the  note  sued  on  was  given  in  part  considera- 
tion for  the  west  half  of  the  south-west  quarter  of  sec- 
tion 21,  in  township  17,  range  7,  also,  the  south-east 
qaarter  of  the  south-east  quarter  of  section  20,  in  the 
same  township  and  range — ^making  in  all,  120  acres; 
that  on  or  about  the  8th  of  October ,  1847,  one  Jabez 
Hunt  J  acting  as  the  plaintiff's  agent,  sold,  and,  by  gene- 
ral warranty  deed,  conveyed  to  the  defendant  the  above 
described  lands  for  500  dollars,  and  represented  to  him — 
he  being  ignorant  of  the  fact — ^that  the  title  to  the  lands 
was  unincumbered,  and  that  Jessup,  the  plaintiff,  had 
good  title  to  the  same;  and  the  defendant,  confiding  in 
Hunfa  statement,  paid  Jessup  300  dollars  on  the  lands, 
and  excuted  said  not«.  It  is  averred  that  at  no  time 
hitherto  has  the  plaintiff  had  the  title  to  the  said  west 
half  of  the  south-west  quarter  of  section  21,  in  township 
17  north,  of  range  7  west— forty  acres ;  and  that,  at  the 
sale  as  aforesaid,  the  tract  last  aforesaid  was  valued  at 
200  dollars. 

The  plaintiff  demurred  to  this  defense,  and  for  cause 
assigned — 1.  No  eviction  is  alleged;  2.  The  defense  does 
not  show  who  has  title  to  the  land;  3-  Facts  sufficient 
to  bar  the  action  are  not  stated. 

The  demurrer  was  sustained.  And  there  being  other 
issues,  the  cause  was  submitted  to  the  Court,  who  foimd 
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Not.  Term,    for  the  plaintiff.    And  over  a  motion  for  a  new  trial, 

there  was  judgment,  Ac. 

atoos  rpj^^  defense,  to  which  the  demurrer  was  sustained,  is 

.  Bbblbt.  pleaded  as  a  total  failure  of  consideration.  When  the 
plaintiff  received  the  note,  he  executed  a  deed  to  the 
defendant.  Now,  there  could  be  no  such  failure,  unless 
there  was  a  breach  of  some  engagement  in  the  deed. 
J£  it  cont^ed  a  covenant  of  seizin,  and  there  was  an 
entire  want  of  title  in  the  grantor,  that  covenant  was 
broken  as  soon  as  the  deed  was  executed,  and  such 
breach  would  have  constituted  a  sufficient  bar  to  the  ac- 
tion; but  of  this  there  is  no  averment  in  the  answer. 
It  is  not  enough  to  aver  that  at  no  time  hitherto  has  the 
plaintiff  had  title,  unless  it  be  also  shown  that  by  the 
deed  he  specifically  covenanted  that  he  was  lawfully 
seized.  For  aught  that  appears,  the  plaintiff  simply 
agreed  to  warrant  against  all  lawftd  claims ;  and  such 
being  the  case,  the  answer  is  defective  because  it  does 
not  allege  an  eviction.  To  make  the  pleading  in  ques- 
tion available,  it  should,  in  our  opinion,  have  distinctly 
pointed  out  the  covenants  in  the  deed,  and  in  proper 
form  alleged  a  breach.  The  pleader  having  failed  to  do 
this,  we  think  the  demurrer  was  well  taken. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 
S.  F.  MaxweUy  for  the  appellant. 


Griogs  v.  Sbslet. 

Debt  by  O.  against  8,  upon  an  award  as  foUows:  "«/bAR  Doe  on  the  de- 
mise of  W,  M^  J.  S.  and  others  t.  J,  O.  Recovery  in  ejectment  in 
the  Viffo  Girouit  Court,  &o.  Suggestion  on  the  record,  and  claim  by 
defendant  for  improToments  under  the  statute  concerning  occupying 
claimants.    We,  the  undersigned,  haying,  by  th^  consent  of  /.  0,  of 
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the  one  part,  and  J.  S.  of  the  other  part,  been  appointed  by,  fte.,  in    Nor.  Teroii 
the  case  aforesaid,  arbitrators  to  settle  certain  matters  of  difference  in        lo5o* 
aaid  case,  ftc,  met  and  qualified,  &c.;  and  the  said  O.  and  S.  being  then        Oaioas 
before  said  arbitrators  to  submit,  ke^  said  O.  and  S.  then  and  there,  t. 

&c.,  consented  that  they  should  decide  on  the  rights  and  equities  aris-  Ssblst. 
ing  out  of  the  recoYery,  &c.,  irithout  being  gOTomed  by  the  statute, 
&c.,  and  that  they  should  award,  &c.;  and  said  O.  and  S.  did  then  and 
there  so  submit,  kc^  and  on  the  hearing  of  the  eyidence  we  award,  &c. 
The  defendant  denied  the  submission  as  alleged,  but  admitted  that  the 
cause  had  been  referred.  A  jury  was  called  and  evidence  given  as 
follows:  1.  The  award;  2.  J,  /.,  one  of  the  arbitrators,  testified  that 
after  they  had  been  some  days  in  the  investigation  of  the  claim  of  C. 
M.J  one  of  the  lessors  in  the  suit,  against  the  same  parties,  said  O. 
and  8.  agreed  before  the  arbitrators,  as  stated  in  the  award ;  that  under 
that  submission  the  award  was  made;  and  that  all  the  other  parties 
agreed  to  have  their  cause/B  decided  by  the  same  rule;  8.  8.  W.  testifies 
to  the  same  effect,  adding  that  O.  was  present  in  person  at  the  sub- 
mission; that  there  was  no  agreement  to  change  the  terms  of  the  re- 
ference made  by  the  Court,  other  than  this,  that  the  arbitrators  should 
not  be  confined  to  the  requisitions  of  the  statute,  &c.  It  was  admitted 
that  the  award  was  filed  March  12,  1849,  among  the  papers  in  the  case 
of  Doe,  &c.;  that  the  recovery  in  said  case  was  in  the  name  of  8.  and  sev- 
eral others;  that  shortly  after  the  award  was  made,  the  counsel  for 
the  plaintiff  requested  the  defendant  to  pay  it,  and  that  he  declined 
to  do  so.  Demurrer  to  the  evidence.  Joinder  in  demurrer,  whereupon 
the  jury  was  discharged,  and  the  cause  submitted  to  the  Court.  De- 
murrer sustained. 

Held,  that  a  reference  had  been  made  of  a  cause  pending  in  Court  pur- 
suant to  the  statute;  that  that  submission  was  unrevoked;  that  the 
parties  to  it  consented  to  waive  some  of  the  rules  of  evidence  and 
forms  of  proceeding  before  the  arbitrators,  which  they  were  compe- 
tent to  do;  that  the  lessors  in  the  ejectment  suit  other  than  8.  were 
mere  nominal  parties,  having  no  interest  in  the  questions  under  the 
occupying  claimant  law;  and  that,  therefore,  there  was  an  existing 
submission  to  the  arbitrators. 

Seldj  also,  that  the  party  in  whose  favor  the  award  was  rendered,  might 
bring  an  action  of  debt  upon  it  rather  than  return  it  into  the  Court 
from  which  the  cause  was  referred,  for  enforcement  there. 

BeU,  also^  that  parties  may  make  a  binding  submission  of  matters  of 
difference  between  them  by  parol. 

On  demurrer  to  the  evidence,  the  Court  is  bound  to  do  against  the  de- 
fendant all  that  the  jury  might  reasonably  have  done. 

ERROR  to  the  Vigo  Circuit  Court.  ^^i    , 

Pekkins,  J. — Debt  by  Griggs  against  Seeley  upon  an 
award,  as  follows: 
^John  Doe  on  the  demise  of  William  Merritt^  Jonas 
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Not.  Term, 

1856. 

Griggs 

V. 

Skrlkt. 


Seeley  and  others  v.  Joseph  Griggs.  Recoveiy  in  ejectment 
in  the  Vigo  Circuit  Court,  September  term,  1848. 

"  Suggestion  on  the  record  and  claim  by  the  defendant 
for  improvements  under  the  statute  concerning  occupy- 
ing claimants.  We,  the  undersigned,  having,  by  the 
consent  of  Joseph  Griggs  of  the  one  part,  and  Jonas 
Seeley  of  the  other  part,  been  appointed,  by  the  Court 
aforesaid,  at  the  term  and  in  the  case  aforesaid,  arbitra- 
tors to  settle  certain  matters  of  difference  in  said  case 
referred  to  them,  met  and  qualified  according  to  law; 
and  the  said  Griggs  and  Seeley  being  then  before  said  ar- 
bitrators to  submit  their  said  cause  to  the  hearing  there- 
of, said  Seeley  and  Griggs  then  and  there  before  said  ar- 
bitratorrf  eoiisenteil  that  tliey  sliould  decide  on  the  rights 
and  equities  arising  out  of  the  recoveiy  of  said  land  in 
said  ejectment  and  the  claim  aforesaid,  without  being 
governed  by  the  statute  in  such  case  made  and  provided, 
and  that  they  should  award  what  sum  the  said  Seeley 
should  pay  to  said  Griggs^  or  the  said  Griggs  pay  to  the 
said  Seeley^  in  the  premises,  up  to  the  time  of  making 
our  said  award;  and  said  Seeley  and  Griggs  did  then  and 
there  so  submit  their  differences;  and  on  the  hearing  oi 
the  evidence  we  award  that  the  said  Seeley  shall  pay  to 
the  said  Griggs^  on  account  of  his  improvements  over 
and  above  rents,  and  profits,  and  damages  by  waste  or 
cultivation,  the  sum  of  141  dollars,  and  we  submit  the 
question  of  the  taxation  of  costs  to  the  Court.  Witness 
our  hands  and  seals  this  17th  day  of  Novemiery  1848. 

"Signed  in  presence  of  C.  T,  Noble.  Jacob  Jones 
[seal],  Jacob  Hess  [seal],  Thomas  Carter  [seal]." 

The  defendant  denied  the  submission  to  arbitrators  as 
alleged,  but  admitted  that  the  cause  of  Doe  on  the  de- 
mise, &c.,  on  a  claim  for  improvements,  &c.,  had  been 
referred,  &c. 

A  jury  was  called  to  try  the  issues.  Evidence  was 
given.  The  defendant  filed  his  demurrer  to  the  evidence 
in  the  following  words : 

"  Be  it  remembered,  that  on  the  trial  of  this  cause  the 
plaintiff  provedjby  C,  T.  Noble,  the  subscribing  witness, 
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that  the  following  instrument  [here  follows  the  award    Not.  Term, 
above  set  out]  was  executed  and  acknowledged  in  his 


presence,  and  that  he  signed  it  as  subscribing  witness.  "^^ 
The  award  was  given  in  evidence  over  the  defendant's  Sbblbt. 
objection. 

^^  Jacob  Jones  J  the  defendant  excepting,  testified  that 
after  himself  and  the  arbitrators  had  been  some  days  in 
the  investigation  of  the  matters  mentioned  in  the  fore- 
part of  the  award  in  reference  to  the  case  of  Doe  on  the 
demise  of  Seeley  and  others  against  GriggSy  in  which 
they  had  been  more  particularly  considering  the  claim 
of  Church  Maddox  against  the  same  parties,  the  said 
Origgs  and  Sedey  agreed  before  the  arbitrators  that  the 
said  rcfcreca  need  not  he  governed  by  the  requisitions  of 
the  statute,  but  should  decide  upon  such  claim  accord- 
ing to  the  equity  of  the  case,  without  reference  to  the 
statute,  and  if  in  favor  of  said  Griggs^  should  say  how 
much  Seeley  should  pay  GriggSj  or  if  in  favor  of  Seeley ^ 
how  much  Grriggs  should  pay  Seeley;  and  under  this 
Bubmission  by  Griggs  and  Seeley  they  proceeded  and 
made  the  award  in  question.  Being  cross  examined, 
witness  said  that  he  believed  the  arbitrators  commenced 
the  examination  of  the  claim  of  C.  Maddox  against 
the  same  parties  for  damages,  and  that  they  continued 
the  examination  of  said  case  until  said  agreement 
above  specified  was  iiiade,  and  that  all  the  other  parties 
agreed  to  their  cases  being  decided  by  the  same  rule. 
Witness  further  proved  that  there  were  other  claims  for 
improvements  on  other  parts  of  the  same  land  recovered 
by  the  same  parties,  and  it  was  agreed  by  all  that  the 
evidence  given  in  one  case  should  apply  to  all  the  cases 
so  far  as  the  same  was  applicable  to  all. 

"  Salmon  Wright  proved  that  he  was  attorney  for  jR. 
Pucket  who  claimed  pay  for  the  value  of  improvements 
on  a  part  of  the  same  land  which  had  been  recovered 
by  Seeley  and  others;  that  after  the  arbitrators,  (to  whom 
the  cases  of  Pucket  and  several  other  persons  had  been 
referred)  had  had  the  subject  some  days  under  conside- 
ration, he,  witness,  proposed  to  Seeley  to  let  the  arbitra- 
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N«^- Term,   tors  take  the  case  of  Packet  and  decide  it  according  to 

J ! —  the  equity  of  the  case,  without  any  reference  to  the 

Gkioos  statute,  and  say  how  much  Packet  should  pay  Seeley  or 
SowT.  Seeley  pay  Packet,  and  that  afterwards,  Griggs,  Maddox, 
and  other  parties  having  claims  referred  as  aforesaid, 
agreed  that  their  causes  should  be  decided  upon  the  same 
terms.  Said  Wright  being  cross-examined,  said,  the 
several  lessors  of  the  plaintiff  were  represented  on  said 
trial  before  the  arbitrators,  by  Kinney  and  Gookins,  and 
Sedey  was  the  only  one  of  said  lessors  who  was  present 
in  person ;  that  there  was  no  agreement  to  change  the 
terms  of  the  reference  made  by  the  Court,  other  than 
this,  that  the  arbitrators  should  not  be  confined  to  the 
requisitions  of  the  statute,  but  should  decide  the  cases 
according  to  their  equity;  that  Seeley  was  the  contract- 
ing party,  and  that  the  arbitrators  should  decide  what 
Seeley  should  pay,  if  against  him,  and  if  in  his  favor, 
what  Griggs  should  pay.  It  was  admitted  by  the  plain- 
tiff's counsel  that  he  filed  the  award  in  the  Circuit  Court 
on  the  12th  of  March,  1849,  among  the  papers  in  said 
action  of  ejectment,  and  that  the  recovery  in  said  action 
was  in  the  name  of  Seeley  and  several  others,  their 
names  not  now  recollected.  It  was  admitted  that  shortly 
after  the  award  was  made,  the  counsel  for  the  plaintiff 
requested  the  defendant  to  pay  the  same,  and  that  he 
declined  to  do  so ;  and  this  being  all  the  evidence  in  the 
cause,  the  defendant  says  that  it  is  not  sufficient  for  the 
plaintiff  to  have  and  maintain  his  action,  and,  therefore, 
he  demurs  thereto,  and  prays  that  the  plaintiff  may  be 
required  to  join  in  this  demurrer,  and  the  defendant  ad- 
mits the  facts  stated  by  the  witness  above,  and  every  in- 
ference and  conclusion  a  jury  might  rightfully  and  rea- 
sonably draw  therefrom.  A.  Kinney,  for  the  defendant." 
Joinder  in  demurrer  as  follows:  "The  plaintiff  joins 
in  demurrer  and  says,  that  the  evidence  is  sufficient  in 
law  to  maintain  his  action,  and  this  he  is  ready  to  verify, 
and,  therefore,  he  prays  judgment.  (7.  W.  Barbour,  for 
the  plaintiff." 
Whereupon,  the  jury  was  discharged,  and  the  cause,  by 
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agreement,  Bubmitted  to  the  Court     The  Court  bus-   Nov.  Ten% 

tained  the  demurrer,  overruled  a  motion  for  a  new  trial, — 

and  rendered  judgment  for  the  defendant.  0«mo« 

The  question  presented  in  this  case  is,  was  there  an     Seblst. 
unrevoked  submission  to  arbitration  at  the  time  the  ar- 
bitrators  made  the  award  sued  on? 

If  the  existence  of  such  submission  can  be  reasonably 
inferred  from  the  evidence,  it  must,  upon  a  demurrer  to 
the  evidence  by  the  defendant,  be  inferred  against  him. 
If  the  jury — had  the  case  gone  to  them — ^might  have 
found,  upon  any  reasonable  construction  qf  the  evidence, 
against  the  defendant,  the  Court  must  now  find  against 
him.  The  Court  is  bound  to  do  s^ainst  the  defendant 
all  that  the  jury  might  reasonably  have  done.  8  Blackf. 
640. 

Parties  may  make  a  binding  submission  by  parol  of 
matters  of  difference  between  them.  Cald.  on  Arbitr. 
p.  16.  And  perhaps  such  a  submission  may  be  inferred 
from  the  evidence  in  this  case.  But  we  think  the  more 
correct  "new  wi]l  be  to  consider  that  a  reference  had 
been  made  of  a  cause  pending  in  Court  pursuant  to  the 
statute;  that  that  submission  was  unrevoked;  that  the 
parties  to  it  consented  to  waive  some  of  the  rules  of 
evidence,  and  forms  of  proceeding  before  the  arbitra- 
tors, which  parties  or  their  attorneys  were  competent 
to  do ;  that  the  lessors  in  the  ejectment  suit,  other  than 
Sedetfy  were  mere  nominal  parties,  having  no  interest  in 
the  questions  under  the  occupying  claimant  law,  and 
hence,  had  nothing  awarded  for  or  against  them.  We 
think  a  jury  might  fairly  have  drawn  these  inferences 
from  the  evidence;  and,  therefore,  we  conclude  there 
was  an  existing  submission  to  the  arbitrators.  The 
award  is  not  attacked  upon  its  merits;  and  the  party 
in  whose  favor' it  was,  had  a  right,  notwithstanding  it 
was  made  pursuant  to  a  reference  from  Court,  to  bring 
his  action  of  debt  upon  it,  rather  than  return  it  into 
Court  for  enforcement  there.  So  we  understand  the 
case  of  Bickerson  v.  I)/nery  4  Blackf.  258.  The  statu- 
tory remedy  is  cumulative. 
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Not.  Term,       Per  Ouriam. — The  ludffineiit  below  is  reversed  with 

—         costs.     Cause  remanded  with  instructions  to  the  Circuit 

^Staiidart'^  Court  to  enter  judgment  for  the  plaintiff  on  the  award. 
T.  GooKiNS,  J.,  having  ^been  concerned  as  counsel  below 

^'"'-       was  absent. 

C  TT.  Barbour,  for  the  plaintiff  (1). 
A.  Kinney^  for  the  defendant  (2). 

(1)  Counsel  for  the  plain tiff|  on  the  point  touching  the  demurrer  to 
eridence,  cited  2  Blackf.  874. 

(2)  Counsel  for  the  defendant  cited  the  following  authorities: 

The  recitals  in  the  award  are  not  eyidence  for  the  plaintiff.  MilU  t. 
Obnner^  1  Blackf.  7. 

On  the  point  touching  demurrer  to  OTidence,  Arubrewa  t.  Mammond,  S 
Blackf.  540;  Pawling  y.  The  United  States,  4  Cranch,  219.  In  the  Utt«r 
case  it  is  said  that,  "  A  party  demurring  admits  the  truth  of  the  testi- 
mony to  which  he  demurs,  and  also  those  conclusions  of  fact  which  a 
jury  may  fairly  draw  from  that  testimony.  Forced  and  violent  infer- 
ences he  does  not  admit,  but  the  testimony  is  to  be  taken  most  strongir 
against  him,  and  such  conclusions  as  a  jury  might  justifiably  draw  the 
Court  ought  to  draw." 


Canal-Boat  Stakdabt  v.  Bond. 

Attachment  against  a  canaUboaL  The  master  appeared  at  the  trial  be- 
fore the  justice;  but  did  not  giye  bond  to  release  the  boat.  Judgment 
against  the  boat.  The  master  appealed  to  the  Circuit  Court,  giving 
the  usual  appeal-bond.  In  that  Court  the  plaintiflf  moTed  to  dismiss 
the  appeal,  because  no  bond  had  been  giyen  before  the  justice  for  the 
release  of  the  boat,  and  the  substitution  of  tjie  master  as  defendant. 
Cross  motion  for  leave  to  file  the  bond.  The  Court  overruled  the 
latter,  and  sustained  the  former  motion — dismissing  the  appeal. 

ffeldy  that  the  boat  may  be  released  at  once  by  a  bond  securing  the 
debt. 

MMf  also,  that  if  the  bond  is  not  given,  the  case  stands  as  an  ordinary 
case  of  attachment. 

Heldf  also,  that  the  property  may  be  released  by  appeal — ^the  appeal- 
bond  being  a  security  substituted  for  the  property. 

Held,  also,  that  the  Circuit  Court  err«»d  in  dismissing  the  appeal. 
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APPEAL  from  tlic  Fonvtain  Circuit.  Court.  Not.  Term, 

Perkins,  J. — Bond  procured  an  attaclmient  against     , 
the  canal-boat  Stamlart.     The  master  of  tlic  boat  ap-   ^u'^t^^Jt'' 

*  nT AN DART 

pcared  at  the  trial  of  the  claim  before  the  justice,  but  ▼. 

did  not  give  bond  to  release  the  boat.     Judgment  was  *  "* 

rendered  against  the  boat.     The  master  appealed  to  the  Decembtr(>. 
Circuit  Court,  executing  a  customary  appeal-bond. 

In  the  Circuit  Court,  the  plaintift'  in  the  attachment 
moved  to  dismiss  the  appeal  because  no  bond  had  been 
given  before  the  justice  for  the  release  of  the  boat,  and 
the  substitution  of  the  master  as  defendant.  The  mas- 
ter interposed  a  cross-motion  for  leave  to  then  file  a 
hond  for  the  release  of  the  boat,  Tlie  Court  overruled 
the  latter  and  sustained  the  former  motion,  dismissing 
the  appeal. 

As  an  attachment  against  a  boat,  in  the  business  sca- 
i^on  of  the  year,  might  be  extremel}*^  detrimental,  if  the 
boat  were  compelled  to  remain  in  the  custody  of  the 
law  during  the  proceedings,  leave  is  given  to  release  it, 
at  once,  by  a  bond  that  shall  secure  the  debt  that  may 
be  dne  from  it.  If  this  bond  is  not  given  the  case 
stands  as  an  ordinary  case  of  attachment.  If  the  [ilain- 
tiif  obtain  judgment  on  his  claim,  the  proi)erty  attached 
may  be  sold  to  satisfy  it,  if  no  steps  are  taken  to  pre- 
vent. But  the  debtor  may  appear  and  replevy  the  judg- 
ment, and  thus  release  the  property.  Or  he  may  appeal 
and  thus  release  it.  The  appeal-bond  is  a  security  sub- 
stituted for  the  property.  See  Lane  v.  Lcd^  2  Ind.  R. 
oo5;  Brayion  v.  Frccsc,  1  Ind.  R.  121. 

The  Court  erred  in  dismissing  the  appeal. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Canse  remanded,  &c. 

IT,  S.  Lane,  J.  Wilson,  D,  Newell,  and  .7.  Cohum,  for 
the  appellant. 

E,  A.  Chandler,  for  the  appellee. 
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Not.  Term, 

1856. 

Mabhihb 

T. 


Marninb  V,  Murphy. 

Foreign  Attachment,  Affidavit  as  follows:  "Stato  of  Indiana,  Davietr 
county,  88.  Daviess  Circuit  Court,  April  term,  1848.  .  Jeremiah  Mvr- 
phy,  of  the  county  of  Vigo^  and  State  aforesaid,  being  duly  swoin 
9ay8  that  John  Mamine,  of  the  State  of  OAtb,  is  justly  indebted  to  him 
i^  the  sum  of  892  dollars,  as  follows,  to-wit:  In  the  sum  of  160  dol- 
lars had  and  receiyed  by  the  said  John  from  the  said  JeremiaK,  to 
Anter  land  in  Indiana  for  him,  the  said  Jeremiah^  but  which  he,  the 
«aid  John^  converted  to  his  own  use;  also  the  sum  of  117  dollars  col- 
lected by  (he  said  John  for  said  affiant,  &c.;  also,  the  sum  of  80  dol- 
lars paid,  laid  out,  &c.;  all  of  which  sums,  &c;  and  that  the  said 
Mftf^itie  is  not  a  resident  of  Indiana,  but  of  Ohio"  &c.  A  bond  in  the 
penal  sum  of  780  dollars  was  filed  with  the  affidavit.  The  record 
states  that  upon  the  filing  of  the  affidavit  and  bond,  a  writ,  &o.,  issued, 
&c.  The  writ  recited  the  affidavit  and  bond.  At  the  Aprii  term,  the 
plaintiff  appeared,  proved  publication  for  three  successive  weeks,  and 
had  the  cause  continued.  The  sheriff's  return  to  the  writ  was  in  these 
words:  "On  the  7tii  day  of  Jlfarch,  A.  D.  1848,  I  attached  within  my 
county  the  real  estate  described  in  the  following  inventory,  as  the 
property  of  the  within  John  Martunej  and  on  the  same  day,  with  the 
assistance  of  Beverly  Berry,  A  disinterested  householder,  made  an  in- 
ventory and  valuation  of  the  same,  which  I  have  herewith  returned, 
annexed  to  this  writ, — being  all  the  property  of  the  said  John  Mar- 
nine^  that  I  could  find  in  my  bailiwick."  Signed  by  the  sheriff.  At 
the  October  term  the  cause  proceeded  regularly  to  judgment. 

Held,  that  it  sufficiently  appears  that  the  bond  was  approved  prior  to  the 
issuing  of  the  writ. 

Ileldj  also,  that  it  sufficiently  appears  that  the  property  attached  wft<: 
situate  in  Daviess  county. 

Jleldj  also,  that  the  notice  was  sufficient  under  the  statute  of  1843. 

Held,  also,  that  the  statute  of  1843  required  but  one  continuance  after 
proof  of  publication. 

Held,  also,  that  it  cannot  be  objected  that  the  affidavit  shows  the  plaintiff 
entitled  to  a  larger  sum  than  he  demands ;  but. 

Held,  also,  that  the  bond  is  invalid — it  should  have  been  in  double  the 
amount  claimed  in  the  affidavit;  and 

Held,  also,  that  it  should  have  been  shown  that  the  attachment  wa^ 
levied  in  the  presence  of  a  dinintcrcsted  and  credible  freeholder. 

Held,  also,  that  proceedings  in  attachment,  being  ex  parte,  must  be  pur- 
sued strictly;  and  that  the  judgment  in  such  cases  will  be  reversed  for 
very  slight  departures  from  the  statute. 


Friday, 

Deeemher  .5. 


ERROR  to  the  Daviess  Circuit  Court. 
Perkins,  J. — Foreign  attachment.     An  affidavit  ah 
follows  was  made  and  filed : 
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^  State  of  Indiana  J  Davieas  connlyy  as.,  Daoieaa  Circuit   Nov.  Tem, 
Court,  April  term,  1848,    Jererniah  Murphyj  of  the  — 
coonly  of  Vigo^  and  State  aforeecdd,  bdng  duly  sworn     **^"*** 
says  that  John  Mamine^  of  the  State  of  Ohio^  is  justly     Mvaprt. 
indebted  to  him  in  the  sum  of  892  dollars  as  follows, 
to  wit :  In  the  sum  of  160  dollars  had  and  received  by 
the  said  John  from  the  said  Jeremiah  to  enter  land  in 
Indiana  for  him,  the  said  Jeremiah^  but  which  he,  the 
8aid  Jo  An,  converted  to  his  own  use ;  also  the  sum  of 
177  dollars  collected  by  the  said  John  for  the  said  affiant, 
tc;  also  the  sum  of  80  dollars  paid,  laid  out,  &c.;  all  of 
which  sums,  &c.    And  that  the  said  Mamine  is  not  a 
resident  of  Indiana  but  of  Ohio^*  &c. 

With  the  affidavit,  was  filed  a  bond  in  penal  the  sum 
of  780  dollars. 

^  Upon  the  filing  of  whidi  affidavit  and  bond,"  says 
the  record,  a  writ,  &c.,  issued,  &c.  The  writ  recited  the 
affidavit  and  bond.  It  issued  upon  the  6th  of  March. 
The  AprU  term  of  the  Court  commenced  on  the  28d  of 
April  following.  At  that  term  the  plaintiff  appeared, 
proved  publication  for  three  successive  weeks  from  the 
25th  day  of  Marchy  and  had  the  cause  continued. 

The  sheriff's  return  to  the  writ  of  attachment  was  in 
these  words :  ''  On  the  7th  day  of  March,  A.  D.  1848, 1 
attached  within  my  county  the  real  estate  described  in 
the  following  inventory,  as  the  property  of  the  within 
John  Mamine,  and  on  the  same  day,  with  the  assistance 
o{  Beverly  Berry,  a  disinterested  householder,  made  an  in* 
ventory  and  valuation  of  the  same,  which  I  have  herewith 
returned,  annexed  to  this  writ, — being  all  the  property  ot 
the  said  John  Mamine,  that  I  could  find  in  my  bailiwick." 
Signed  by  the  sheriff;  and  containing,  appended,  the  ap^ 
praisement  of  the  property  by  the  sheriff  and  said  Berry.. 

At  the  October  term,  the  defendant  was  called,  de- 
&alted,  proof  of  publication,  &c,,  presented,  an  inquest 
of  damages  taken  by  a  jury,  judgment,  and  order  of 
Bale  of  property  entered,  &c. 

The  objections  to  these  proceedings  are: 

1.  The  bond  does  not  appear  to  have  been  approved 
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Mov.  Tarm,   pnor  to  the  iBsoing  of  the  writ.    We  think  it  doee,  euf- 
^^^'      ficiently.    1  BUtckf.  229. 


MAEHin        2.  It  does  not  appear  that  the  property  attached  was 
MuBPHT.     situated  in  Daviess  county.    We  think  it  does. 

8.  Notice  was  not  published  for  four  weeks.  The 
statute  required  but  three.  R.  8. 1848,  p.  778.— 1  Biackf. 
287. 

4.  There  was  but  one  continuance,  after  proof  of  pub- 
lication. That  was  all  the  statute  required.  R.  S.  1848, 
p.  778.— See  5  Biackf.  885.  The  statute  of  1881  re- 
quired two. 
6.  The  affidavit  shows  that  the  plaintiff  is  entitled  to 
'  a  greater  sum  than  he  demands  in  his  affidavit.  This 
is  no  objection.    Henrie  v.  Sweasey^  5  Biackf.  278. 

6.  The  bond  is  not  in  double  the  amount  claimed  in 
the  affidavit  This  is  true.  The  amount  claimed  is 
802  doUarsi.  Double  that  sum  is  784  dollars.  The 
bond  is  in  the  sum  of  780  dollars  (1). 

7.  The  attachment  is  not  shown  to  l^ve  been  levied 
in  the  presence  of  a  disinterested  and  credible  free- 
holder.   This  position  is  true  (2). 

Now,  these  deparitures  from  the  requirements  of  the 
statute  semn  smaU,  but  they  are  departures;  R.  S.  1843, 
pp.  765,  778;  and  proceedings  in  attachmoit,  being 
ex  partCj  great  strictness  is  required.  Leach  v.  BwamUj  8 
Biackf.  68.  The  judgment,  in  such  cases,  will  be  re- 
versed for  small  deviations  from  the  statute.  It  must 
be,  in  this  case. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

B.  M.  Thomas,  for  the  pluntiff. 

J.  M.  Van  Trees,  for  the  d^endant. 

(1)  Se«  Taung  y.  Grey,  Harp.  88;  CktlUnder  t.  Duncan,  2  BaiL  464; 
Brown  t.  WUtrford,  4  Rich.  L.  827;  Lawrence  ▼.  Feathertton^  10  Sm.  and 
Marafa.  846. 

The  defendaat  is  naaaUj  tbe  only  party  who  can  take  advantage  of 
this  defect  Drake  on  Attach.,  8. 142  and  authorities  cited.  The  advan- 
tage must  be  taken  m  Umme,  id,  148,  and  notes.  The  objection  OMnes 
too  late  in  an  appellate  coart,  when  not  made  in  the  court  below. — Id, 

(2)  Sm  Gardner  ▼.  BmU,  2  Rieh.  L.  601. 
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KOAOIASV  V.  Boi.  l^OT.  Term, 

1866. 


Sore /ados  to  obtain  a  ea.  ta,  upon  a  judgment,  under  the  code  of  1848.     Hoaolavd 
The  affidavit  charged  the  defendant,  in  the  language  of  the  statute,  ^* 

with  having  eifecta  oat  of  which,  &e^  and  which  he  fkuudulently  con- 
cealed, ^.  Pleas,  mter  aUOf  1.  That  the  defendant  wae  a  householder, 
&c.,  and  the  property  was  exempt  from  execution.  Demurrer  sustained. 
2.  That  no  writ  ofJL/a.  was  issued  against  him;  but  that  he  was  ready 
and  willing  at  the  time  of  the  rendition  of  the  Judgment,  had  ever 
since  been,  and  still  was,  to  surrender  suAcient  property  to  satify  the 
judgment,  fto.  Demurrer  to  this  plea  sustained,  and  refusal  to  per- 
mit the  defendant  to  prove  the  facts  alleged  in. it 

Ileldj  that  the  demurrer  to  the  first  plea  was  correctly  sustained.    It 
should  have  averred  that  the  defendant  was  a  resident  householder. 

HtH  also,  that  the  rulings  touching  the  second  plea  were  erroneous. 

ERROR  to  the  Randolph  Circuit  Court. 

Pbkkins,  J. — Scire  facias   to  obtain  a   ca.  sa.  upon  Friday, 
a  judgment.    The  proceeding  was  under  the  code  of    *^*'***^*- 
1843. 

The  affidavit  charged  the  defendant,  in  the  language 
of  the  statute,  with  having  effects  with  which  the  judg- 
ment might  be  paid,  and  which  he  fraudulently  con- 
cealed to  defraud  the  plaintiff.  This  charge  the  defend- 
ant was  called  upon  to  answer.  He  pleaded  several 
matters  in  defense.  Among  them,  that  he  was  a  house- 
holder, &c.,  and  that  the  property  was  exempt  from 
execution.  This  plea  was  held  bad  on  demurrer,  and* 
rightly.  It  did  not  aver  that  the  defendant  was  a  resi- 
dent householder,  while  it  is  only  such  that  are  entitled 
to  the  privilege  of  the  statute. 

The  defendant  also  pleaded  that  no  writ  ot  fieri  facias 
iasned  against  him,  but  that  he  was  ready  and  willing  at 
the  time  of  the  rendition  of  the  judg^ient,  had  ever 
since  been,  and  still  was  ready  to  surrender  to  the  sheriff 
sufficient  property  to  pay  the  debt  and  costs.  The  Court 
sustained  a  demurrer  to  this  plea,  and,  on  the  trial,  re- 
vised to  permit  the  defendant  to  prove  the  facts  alleged 
in  it 

The  case  is  without  briefs.  We  are  not  advised  of 
the  grounds  upon  which  the  Court  made  the  rulings  in 
question.    It  seems  to  us  that  they  were  erroneous. 
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Not.  Tim,  The  plaintiff  cliarges  the  defendant  with  frandolently 
___i°™_  concealing  his  property  to  prevent  the  payment  of  the 

Qk^aii  giyen  debt.  That  charge^  the  defendent  certainly  could 
Tn  Btahi-  be  allowed  the  privilege  of  disproving.    And  if  he  had 

▼iLia,  &o.    i^QQj^  nt  jji  times  ready  to  deliver  np  snjficient  property 

to  pay  the  debt  when  called  on,  it  could  scarcely  be  tme 
that  he  was  attempting  to  defraud  the  creditor.  At  ail 
events,  the  fact  would  tend  to  rebut  such  a  purpose. 

Per  Owriam. — ^The  judgment  is  reversed  with  ooets. 
Cause  remanded  for  a  new  trial,  with  leave  to  refonn 
issues. 

B.  McCleUandj  for  the  plaintiff 

W.  A.  PeeUe  and  71  J.  Sample^  for  the  defendant 


Graham  v.  Thb  Evansvillb,  Indiakapolis,  and  Clkvb- 
LAND  Straight  Linb  Railroad  Compant. 

^,^,^  APPEAL  from  the  Daviess  Circuit  Court 

i^iomifr  6.  p^  Curiam. — The  judgment  in  this  case  is  revened 
with  costs,  and  the  cause  remanded  for  further  proceed- 
ings, on  the  authority  of  Indiana  Central  BaUtoay  Om- 
pany  v.  Hunterj  at  this  term  (1). 

0.  H.  Smithj  for  the  appellant 
L.  Q.  De  Bruler  and  B.  A.  Clements^  Jr.y  for  the  ap- 
pellee. 

(1)  AnU,  74. 
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Nov.  Tom, 

Stbvirs  v.  Hats.  — 15™ — 


Teb  Hapuoh 

▲XD    Imdiak- 

To  giTO  a  writtoa  inttrumont  on  offooi  difforo&i  from  whot  ita  Ungaogo  apolii  Rah- 

ploinlj  imports,  tho  proof  muflt  bo  oloor.  boad  Go. 

▼. 
Buutsn; 

ERROR  to  the  Dearborn  Circuit  Court  i^MAy, 

Per  Owriam. — ^Bill  to  redeem  lands.    Bill  dismiased.     ^^•^'^^  ^' 

The  bill  alleged  that  certain  absolute  deeds  were  in- 
tended as  mortgages.  The  answer  denied  the  allega- 
tions of  the  bill  in  that  regard. 

The  proof  was  very  conflicting — leaving  the  question 
of  £GU!t  in  uncertainty. 

Under  such  a  state  of  facts,  the  bill  was  rightly  dis- 
missed. The  rule  of  law  is,  that  to  give  a  written  in- 
strument an  effect  different  from  what  its  language 
plainly  imports,  the  proof  must  be  clear.  Linn  v.  Bar- 
kejfj  7  Ind.  R.  69.-4  Blackf.  67.  This  case  was  not 
brought  within  the  rule. 

The  judgment  below  is  affirmed  with  costs. 

P.  L.  Spooner  and  J*.  Byman^  for  the  plaintiff. 

2>.  S,  Major,  for  the  defendant. 


Thi  Madisok  and  Indianapolis  Railroai)  Company  v. 

BUBNXTT. 

APPEAL  from  the  Johnson  Circuit  Court  ^WAy, 

Per  Cfuriam. — ^The  judgment  in  this  case  is  reversed 
with  costs,  and  cause  remanded  for  a  new  trial,  on  the 
authority  of  The  Madison  and  Indianapolis  BaUroad 
Company  v.  Whiteneek,  at  this  term  (1). 
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Not.  Term,' 

1866. 

Tbs  NBtr  Al- 
Bjlkt  and 

Salmi  Rail- 
BOAD  Co. 

▼. 
GiTAitiiint- 

LAIN. 


CASUS  m  THE  StJPEEME  COtTRT 

W.  M.  Dunn  and  J.  A.  Hendricks^  for  the  appel- 
lant« 
F.  M.  Finchy  for  the  appellee. 

■ 

(1)  Ante,  217. 


December  5. 


The  Ekight8town  asj>  Shelbtyillb  Railroad  Cohpakt 

V.  LiNi>6AT,  Adminifitrator. 

APPEAL  from  the  Shelby  Circuit  Court. 

Per  Curiam. — ^We  have  heretofore  decided  that  sec- 
tion 3,  of  an  act  approved  May  the  llth,  18&2,  upon 
which  this  suit  is  founded,  has  been  virtus^y  repealed 
by  section  784  of  an  act  approved  June  the  18th,  1862. 
1  R.  S.  p.  426. — 2  id.  p.  205. — Peru  and  Indianapolis 
Railroad  Company  v.  Bradshaw^  6  Ind.  R.  146. 

Upon  the  authority  of  the  case  just  cited,  the  judg- 
ment of  the  Circuit  Court  in  the  case  before  us  must  be 
reversed. 

The  judgment  is  reversed  with  costa. 

W.  J.  Peaslee,  for  the  appellant. 

M.  M.  Sayj  for  the  appellee. 


FHdaif, 
December  &, 


The  New  Albany  and  Salem  Railroad  Company  v. 

Chamberlain. 

APPEAL  fipom  the  White  Circuit  Court. 
Chamberlain  filed  ^  complaint  before  a  justice  of  the 
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petted,  agamst  JariMa  Brooks^  president  of  the  New  Al-   ^«^-  ^«ni, 
hany  and  Salem  BaUroad  Company^  for  the  killing  of  ^  —         — 
cow  valued  at  40  dollars.  ^j.^rjA'^ 

The  snmmons  was  served  on  the  conductor  of  a  rail-  Salsm.  Rah^ 
road  train  on  said  railroad  by  copy,  and  on  the  return     *^^^ 
day  of  the  summons  a  judgment  was  rendered  against  Chambkrlai* 
James  Brooks^  president,  &c.,  for  the  amount  claimed, 
by  default,  from  which  he  appealed  to  the  Circuit 
Court    On  the  calling  of  the  case  in  the  Circuit  Court, 
Brooks  moved  to  dismiss  the  suit  for  want  of  sufficient 
notice  and  service  of  process,  but  the  plaintiff  interposed 
a  motion  for  leave  to  amend  his  complaint,  which  was 
granted,  and  the  complaint  changed  so  as  to  make  the 
appellant  the  defendant  instead  of  Brooks. 

The  constable  was  also  permitted  to  amend  his  return 
of  service  upon  the  summons,  so  as  to  show  that  it  was 
served  upon  a  conductor  of  a  train  of  cars  on  the  appel- 
lant's railroad;  and  the  Court  then  ordered  the  case  to 
stand  docketed,  and  proceed  against  the  appellant  in- 
stead of  against  Brooks,  To  all  these  rulings  and  orders 
of.  the  Court,  the  appellant  excepted.  The  case  was 
sobmitted  to  the  Court,  and  the  value  of  the  cow  found 
to  be  40  dollars,  whereupon  a  judgment  was  rendered 
for  the  sum  of  80  dollars,  twice  her  value,  and  a  docket 
fee  of  6  dollars  against  the  appellant. 

Per  Guriam. — ^As  to  the  amendment  in  this  case,  see 
Laiman  v«  The  New  Albany  and  Salem  BaUroad  Company 
at  this  term  (1). 

The  Court  below  erred  in  giving  double  damages. 
Madison  and  Indianapolis  BaUroad  Company  v.  WAite- 
necA:,  at  this  term  (2). 

A  remittitur  cannot  be  aUowed  in  this  case  of  simply 
the  double  damages ;  because  in  the  Circuit  Court  the 
defendant  may  have  reduced  the  judgment  19  per  cent, 
below  that  rendered  by  the  justice,  which  would  leave 
the  sum  for  which  judgment  should  have  been  given. 
We  do  not  know  what  that  reduction  was,  and  hence, 
there  is  no  certain  amount  which  we  can  fix  as  the  sum 
to  be  remitted. 


1866. 
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^Vfift?^       Thejudgment  is  reyenied  with  costs.  Oanse  remanded, 

H.  W.  Chase  and  J.  A,  WUstaehj  for  the  appellant. 
Tn  svAn.       8.  A.  Huffj  Z.  Baird  and  J.  M.  Larue^  for  the  ap- 
pellee. 

(1)  Amu,  212.    (2)  Amit,  217. 


▼. 


Supbs  v.  Thb  Statx. 

2j*j^^  appeal  from  the  AUm  Court  of  Common  Pleaa 

This  was  a  prosecution  commenced  in  June^  1854,  he- 
fore  the  mayor  of  the  city  of  Fart  WaynCy  for  keeping 
a  house  where  spirituous  liquors  were  sold  in  quantities 
less  than  a  gallon,  to  be  drank,  &c.,  without  license. 

Trial,  fine,  and  appeal  to  the  Common  Pleas.  The 
mayor's  record  says  a  bond  was  filed  and  approved. 

At  the  Jvly  term,  1866,  of  the  Common  Pleas,  the 
appeal  was  dismissed  on  the  motion  of  the  prosecuting 
attorney,  on  the  ground  that  neither  bond  nor  recog- 
nisance could  be  found  either  in  the  office  of  the  mayor, 
or  on  the  files  of  the  Court 

Per  Curiam. — ^We  think  the  appeal  rightiy  dismissed 
in  this  case,  for  want  of  a  bond. 

The  judgment  is  affirmed  with  costs. 

W.  Mdrchj  for  the  appellant. 

J,  W.  Ghrdonj  for  the  State. 
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Hot.  Term, 
YlOTOftT  V.  FmPATUOK.  ~™ 

MoLAINM&Ilf 
▼. 

APPEAL  from  the  Daviess  Court  of  Common  Pleas.   Tn  eiTAn. 

Per  Curiam. — ^Action  to  recover  damagee  for  an  al-  ^jf^^Lrh 
kged  treepasB  npoti  the  plaintiff's  land.  The  reco^ 
BhowB  the  alleged  treepaas  to  have  been  an  entiy,  by  the 
Evansmlk  and  Indianapolis  Bailroad  Company ^  pursuant 
to  a  location  of  their  railroad  under  their  charter,  for  the 
purpose  of  constructing  said  road  upon  the  location 
made. 

The  suit  <ynnnt.  hft  Hii«t^\nftd.  The  statute  provides 
a  mode  of  vfiAvfi^  ahH  it.  Tnna^  be  followed.  New  Albany 
and  Salem  Bailroad  Company  v.  Connelly ^  7  Ind.  R.  82, 
and  case  cited.  The  Presidenty  ^c.y  of  the  CrawfordsmUty 
^.9  Bailroad  Company  v,  Wrigidy  b  Ind.  K  252. 

The  judgment  is  reversed  with  costs.  Cause  re- 
manded, with  an  order  that  it  be  dismissed. 

0.  J7.  Smithy  for  the  appellant. 


McLaughlin  v.  Thb  State. 

WhMkr  ▼.  The  StaUf  ante,  118  affirmed;  MamOUm  r.  The  S(aU^  8  Ind.  R. 
652,  oTeimled  as  to  tlie  point  of  praetioe  established  i»  WketUtt  t. 

APPEAL  from  the  La  Orange  Circuit  Court.  .  ^Wdiay, 

Per  Curiam. — ^This  case  fells  within  that  of  Wheeler 
V.  The  Stale,  at  this  term.  The  Court  should  have 
granted  the  continuance  or  required  the  admission  of 
fects  sworn  to,  agreeably  to  the  rule  of  practice  there 
Udd  down, — a  rule  which,  upon  reconsideration,  we  are 
satisfied  with. 

The  provisions  in  the  civil  code  do  not  necessarily 
govern  in  criimnal  practice ;  but  it  is  reasonable  to  con- 
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Tbb  0rATB 

CHatwi. 


Not.  Term,  gult  them,  in  the  absence  of  special  provisions  in  the 
criminal  code,  in  establishing  rales,  as  the  Court  must, 
in  relation  to  procedure  in  criminal  cases.  We  think 
the  case  of  Hamilton  v.  The  StatBy  8  Ind.  R.  552,  should 
be  overruled  as  to  this  point  of  practice. 

.The  judgment  below  is  reversed**  Cause  remanded 
for  a  new  trial,  and  the  keeper  of  the  State  prison  is 
ordered  to  be  notified  pursuant  to  the  statute,  to  return 
the  prisoner,  &c. 

A.  JEUisoHj  for  the  appellant. 

S.  J.  StoughtoTij  for  the  State. 


The  State  on  the  relation  of  MoClain  v.  O'Havbe  and 

Others. 

Suit  on  a  Bheriif's  bond.  Breach,  leyying  on  real  estate  when  the  exe- 
cution-defendant, who  is  relator,  had  personal  property  subject  to  exe- 
cution sufficient  to  pay  the  debt.  Answer — 1.  A  general  denial.  2. 
That  the  land  was  sold  with  the  knowledge  and  consent  of  relator; 
that  it  was  purchased  for  him  by  one  B.j  and  that  relator  ftirnished 
the  money.  8.  That  relator  gave  up  the  lands  on  execution.  Reply, 
taking  issue  upon  the  second  and  third  paragraphs.  Trial  by  the 
Court    Finding  against  relator. 

Heldf  that  there  was  no  issue  upon  the  second  clause  of  section  444,  2 
R,  8.  p.  186. 

Ifeldf  also,  that  if  there  was  evidence  tending  to  show  that  relator's 
messuage  was  sold,  it  was  irrelevant 

The  Supreme  Court  will  not  scrutinize  closely  questions  upon  the  weight 
of  evidence,  like  that  made  in  this  ease  under  the  third  issue. 


December^. 


APPEAL  from  the  Sendrieks  Circuit  Court. 

Stitart,  J. — Suit  on  the  official  bond  of  (/Haiver  as 
sheriff.  The  issues  were  tried  by  the  Court;  finding 
and  judgment  for  the  defen^dants.  The  State,  (MeCIain 
relator,)  appeals. 
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The  evidence  is  all  made  part  of  the  record  in  proper  ^- Jj™» 
form.  ^^'^ 


The  Beveral  breaches  assigned  are  substantially  the  '"  ^^" 
same,  viz.,  that  (y Haver  as  sheriff,  &c.,  having  in  his    O'HATsa. 
hands  an  execution  for  130  dollars  against  MeClain, 
leried  npon  and  sold  certain  real  estate  while  the  execu- 
tion-defendant had  personal  property  subject  to  execu- 
tion, of  the  value  of  2,000  dollars. 

It  appears  that  the  real  estate  sold  on  execution  for 
268  dollars,  was  alleged  to  be  of  the  value  of  1,200 
dollars. 

The  State  answered  the  breaches  in  several  paragraphs. 
The  fourth  and  fifth  paragraphs  of  the  answer  were 
held  bad  on  demurrer.  As  no  error  is  assigned  on  this 
ruling  of  the  Court  below,  nor  exceptions  taken,  no 
question  is  before  us  on  the  demurrers. 

The  other  paragraphs  led  to  issues  of  fact.  The  first 
is  a  general  denial  and  issue. 

The  second  paragraph  sets  up  that  the  land  was  sold 
with  the  knowledge  and  consent  of  McClain;  that  it 
was  purchased  for  him  by  one  Baker;  and  that  he,  the 
relator,  furnished  the  money. 

The  third  paragraph  alleges  that  McClain  gave  up 
the  land  on  execution. 

The  State  replied,  denying  the  matter  set  up  in  the 
lecond  and  third  paragraphs. 

On  these  issues  the  cause  was  submitted  to  the  Court 
for  trial.    Finding,  as  above,  against  the  relator. 

It  is  insisted  in  argument,  that  in  overruling  the  mo* 
tion  for  a  new  trial,  the  Court  below  failed  to  give  a  pro- 
per construction  to  section  444,  2  R.  S.  p.  186.  The 
aection  referred  to  provides  that,  '^  In  all  cases  where  the 
personal  estate  of  the  debtor,  subject  to  execution,  is 
insufficient  to  satisfy  the  execution,  the  real  estate  shall 
be  exempt  from  levy  and  sale  until  Ae  personal  property 
is  levied  upon  and  sold,  unless  the  debtor  shall  direct 
otherwise."  It  is  further  provided,  that  the  messuage, 
or  place  of  residence,  shall  be  exempt  from  levy,  unless 
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Jabtd 

T. 

ShntoNo. 


^•T- Jj™»  other  property  Bufficient  to  Batifify  the  debt  cannot  be 
^^^^-      found. 

On  the  second  clanBe  of  the  Bection  there  Ib  no  usae 
in  the  record  If  there  is  eyidence  tending  to  show 
that  MedairCs  meBsnage  was  sold,  it  mnst  be  diBregaid- 
ed  aa  irrelevant.  The  pleadings  make  no  direct  iaeae 
on  the  sale  of  the  meBsuage. 

The  evidence  tends  to  make  such  a  case,  under  the 
third  issue  on  the  first  clause  of  the  section^  that  even  if 
we  were  dissatisfied  with  the  finding,  we  should  not  feel 
at  liberty  to  disturb  it.  It  is  a  question  on  the  weight 
of  evidence,  which  will  not  be  Bcrutinized  very  cloaelj. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

0.  C.  Nave  J  for  the  State. 

J*.  8.  Harvey^  H.  C.  Neweomb  and  J.  8.  MOlerj  for  the 
appellee. 


Jabvis  v.  STBOira. 

A  demomr  for  mqmb,  Mid  in  terms,  not  anthoriied  by  the  prMtioe  act, 
cannot  be  sustained. 

The  bill  of  exceptions  in  this  case  dosed  by  stating  that  "the  abore  were 
the  rough  minutes  of  the  Court,  including  the  material  points  of  the 
eyidence."  HtH  that  this  is  not  sufficient  under  the  80th  rule.  Th« 
mU  must  in  terms  purport  to  contain  aU  the  CYidence  giren  in  Um 


Where  the  eridence  is  not  in  the  record,  this  Court  will  presume  that  in- 
structions giren  by  the  Court  below  were  pertinent  to  the  case  madfl, 
unless  they  are  clearly  erroneous  under  any  state  of  faots. 


APPEAL  from  the  Union  Court  of  Common  Pleas. 
Stuabt^  J. — ^In  this  case  several  errors  are  asdgned. 
1.  In  overruling  a  demurrer  to  a  paragraph  of  the 
answer. 
The  demurrer  was  for  causes,  and  in  terms,  not  au- 
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thorized  by  the  practice  act,  and  was  correctly  over-   ^•^qII™' 
ruled.    Lane  v.  The  State,  7  Ind.  R  426.  ^^^' 

2.  In  overruling  a  motion  for  a  new  trial.  Cuimt 

The  bill  of  exceptions  closes  thus:  that  "the  above   LATBaoox. 
were  the  rough  minutes  of  the  Court,  including  the 
material  points  of  the  evidence/'    This  is  not  sufficient 
under  the  80th  rule.    The  bill  must  in  terms  purport  to 
contain  all  the  evidence  given  in  the  cause. 

8.  Several  instructions  given  are  complained  of.  But 
as  the  evidence  is  not  in  the  record,  we  will  presume  in 
&vor  of  the  Court  below,  that  they  were  pertinent  to 
the  case  made.  And  they  might,  under  veiy  easily  sup- 
posed cases,  have  been  good  law. 

Murray  v.  JFVy,  6  Ind.  R.  851,  and  BaU  v.  Ciox,  7  id. 
453,  show  under  what  circumstances  the  Court  will  look 
into  the  instructions.  If  they  are  clearly  erroneous  un- 
der  any  state  of  facts,  the  cause  should  be  reversed  even 
when  the  evidence  is  not  in  the  record. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

G.  W.  Julian^  for  the  appellant. 

J.  Taryan  and  J.  F.  Gurdrur,  for  the  appellee. 


GuUiBT  V.  Latbkook, 

Hie  amonnt  stated  in  tlie  oonolusion  of  the  deoUntion  or  complaint, 
most  be  considered  the  limit  of  the  plaintiff's  demand. 

A  motion  to  dismiss  cannot  be  sustained  on  the  ground  that  the  sums  of 
money  claimed  in  the  scTeral  counts  added  together  make  an  amount 
to  which  the  Jurisdiction  of  the  Court  does  not  extend,  if  the  amount 
claimed  in  the  general  e4»clusion  is  within  the  Jurisdiction . 

AUier^  in  the  absence  of  such  general  conclusion. 

A  non-resident  may  file  his  bond  for  costs  in  open  Court,  within  such 
time  as  the  Court  shaU  deem  reasonable;  and  such  bond,  though  filed 
slier  Tcrdiot,  is  valid. 


GOLLBT 

▼. 
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Hot.  T«m,       APPEAL  from  the  Unim  Circuit  Court. 
Aoo«.  Davison,  J. — ^Assumpsit,  commenced  on  the  2d  of 

February^  1853,  by  Laybraok  against  GuXLey^  before  a  jus- 
Latbbook.   tiee  of  the  peace. 
^eiir<%,  ijijj^  cause  of  action  contains  four  counts.    The  first 

December  6. 

alleges  that  on,  &c.,  at,  &c.|  in  consideration  that  the 
plaintiff,  at  the  defendant's  request,  would  buy  of  him 
a  certain  mare  for  66  dollars,  he,  the  defendant,  then 
and  there  undertook  and  promised  the  plaintiff  that  said 
mare  was  sound.  It  is  averred  that  the  plaintiff  did  buy 
the  mare  of  the  defendant  and  pay  him  said  amount  of 
money,  when  in  truth,  &c.,  she  was  unsound  and  of  no 
value,  &c.  The  second  count  is,  substantially,  the  same 
as  the  first.  The  third  is  for  75  dollars,  money  lent,  &c., 
and  the  fourth  for  75  doUars,  money  found  due  from  the 
defendant  to  the  plaintiff  on  an  account  stated,  &c.  The 
cause  of  acticm  concludes  as  follows :  '^  To  the  damage 
of  the. plaintiff  76  dollars.'' 

Before  the  justice  there  was  a  judgment  for  one  dollar, 
from  which  the  plaintiff  appealed.  In  the  Circuit  Court 
he  recovered  a  judgment  for  65  dollars. 

A  bill  of  exceptions  shows,  that  the  defendant  at  the 
proper  time  moved  to  dismiss  the  suit,  alleging  in  sup- 
port of  his  motion,  that  the  sums  of  money  claimed  in 
the  several  counts,  when  added  together,  make  an 
amount  to  which  the  jurisdiction  of  a  justice  does  not 
eictend.  The  motion  was  correctly  overruled.  The 
amount  stated  in  the  general  conclusion  to  the  cause  of 
action,  must  be  considered  the  limit  of  the  plaintiff'^ 
demand, — ^which  amoxmt,  in  the  present  form  of  action, 
is  within  a  justice's  jurisdiction.  In  the  absence  of  such 
general  conclusion,  the  decision  of  the  Court  would 
have  been  erroneous ;  but  as  the  case  stands,  the  ruling 
must  be  sustained.  Swift  v.  Woodsj  5  Blackf.  97. — Bat- 
fUim  V.  SmaU,  4  Ind.  R  40. 

The  bill  further  shows  that  after  the  jury  were  called 
and  placed  in  the  jury  box,  but  before  they  were  sworn, 
the  defendant  moved,  the  plaintiff  being  a  non-resident 
to  dismiss  the  cause  on  the  ground  that  no  bond  or 


Laksh  v.  Estbp. 

Aasumpflit.  The  declaration  contained  tliree  counts — 1.  Upon  a  speoial 
contract  for  the  sale  of  land.  2.  That  the  defendant  was  indebted  io 
tiie  pUoAtiff  798  dollars,  bj  Tirtne  of  an  award  made  pursuant  Io  a 
whminsioa  eatend  into  between  the  parties,  ^.  8.  A  oonoaon  oonnt 
for  land  sold.  Issues  made  under  the  oode  of  1848.  Trial  under  the 
eode  of  1862.  The  plaintiff  prored  the  award  and  the  execution  of 
the  submission  under  seal.  He  offered  the  submission  in  eyidence. 
Qlilfeetion  sustained  on  the  ground  that,  being  a  sealed  instrmnent,  it 
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secnrity  for  costs  had  been  filed.    This  motion  wm  over-   Not.  Term, 

ruled,  whereupon  the  plaintiff  offered  to  execnte  a  bond      *      .' 

for  costs,  with  John  Taryan  as  surety,  who  was  approved  i^^" 
by  the  Court,  which  bond  the  clerk  was  directed  to  draw  Sutbp. 
up,  and  the  trial  progressed  with  the  understanding  that 
it  should  be  executed,  which  was  done,  after  the  verdict 
was  rendered.  We  perceive  nothing  in  the  decision  of 
the  Court,  prejudicial  to  the  rights  of  the  defendant.  The 
law,  it  i8  true,  requires  a  non-weident  plaintiff  to  give 
security  for  costs,  before  he  commences  his  suit,  but  it 
also  provides,  "  that  such  suit  shall  not  be  dismissed  for 
want  of  a  lK»sd  Ibr  costs,  if  he  shall  file  a  bond  in  open 
Court  within  such  tame  as  the  Court  shall  deem  reason- 
able." B.  S.  1843,  p.  675,  s.  ^3.^2  B.  S.  p.  127,  s.  402. 
Tb^e  seems  to  be  no  valid  reason  why  the  bond  in  this 
case,  though  given  after  verdict,  was  not  obUgatory,-^ 
hence,  the  defiandaat  received  no  ii^ury  by  the  ruling  oi 
the  Court 

Per  Curiam. — ^The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

C  H.  Testj  for  the  appellant. 

/.  Yaryanj  for  the  appellee. 
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Nov.  Temi,       was  not  appUoftble  to  the  form  of  aotion.    He  then  moTod  to  amend 
1866.  Mb  declaration  by  striking  out  the  word  asaumpeii.    Oyemiled. 

Eaebb        ff^  that  the  submission  was  not  admissible  under  the  old  system  of 

T.  procedure. 

GsTKP.  jBMf  also,  that  the  amendment  was  not  allowable  under  that  system,  be- 
cause leare  was  not  asked  until  after  the  oommencement  of  the  triaL 
BMt  also,  that  the  code  of  1852  does  not  ^^pplj  to  pleadings  in  a  case  in 
which  the  issues  were  formed  and  completed  before  it  took  eifeet, — and 
hence  the  declaration  was  not  amendable  under  it;  but, 
BeU,  idso,  that,  as  sealed  instruments  had  been  reduced  to  the  loTel  of 
unsealed,  at  the  time  of  the  trial,  the  submission  was  admissible  with- 
out the  amendment. 


Saturday,  APPEAL  from  the  Wayne  Circuit  Court 

^^^^^"'^  ^  Davison,  J. — ^Aflauinpsit  by  Larsh  against  Eatep^  com- 
menoed  on  the  11th  of  August,  1 852.  The  declaration 
contains  three  eonnts.  The  first  count  is  upon  a  special 
contract  for  the  sale  of  land.  The  second  alleges  that, 
on,  &c.,  at,  &c.,  the  defendant  was  indebted  to  the  plain* 
tiff  723  dollars,  by  virtue  of  an  award  made  pursuant 
to  a  submission  entered  into  between  the  parties,  &c. 
The  third  is  a  common  count  for  land  sold.  Proper 
issues  being  made,  the  case  was  submitted  to  a  jury, 
who  found  for  the  defendant ;  and  over  a  motion  for  a 
new  trial,  there  was  judgment. 

The  record  contains  a  bill  of  exceptions  which  shows 
that  during  the  trial  the  plaintiff  proved  the  award 
alleged  in  the  second  count,  and  then  proved  the  execu- 
tion of  a  submission  under  seal,  in  pursuance  of  which 
the  award  was  made,  and  thereupon  offered  to  read  the 
submission  in  evidence  to  the  jury.  To  this  the  de- 
fendant objected  on  the  ground  that  the  action  was  as- 
sumpsit; tliat  the  issues  were  made  up  in  February ^ 
1868,  and  as  the  submission  was  xmder  seal,  it  could  not 
be  read  in  evidence  in  support  of  the  second  count 
The  Court  sustained  the  objection, — ^whereupon  the 
plaintiff  moved  for  leave  to  amend  his  declaration  by 
striking  out  the  word  assumpsit,  without  the  payment 
of  costs,  except  the  costs  of  his  motion  and  of  the 
amendment  The  motion  was  overruled. 
This  action,  though  it  was  tried  since  the  revision 
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now  IB  force  took  effect^  was  c<»iimenced,  and  its  issues  ^^J^T?'"^' 
completed,  under  the  code  of  1848.    The  old  and  new  — ±^^'..— 
systems  of  procedure,  so  &r  as  they  relate  to  the  ques-         ^ 
tions  arising  in  this  record,  are  essentially  dissimilar,      ^stsp. 
Hence,  the  question  results,  under  which  system  is  the 
correctness  of  the  rulings  of  the  Circuit  Court  to  be 
tested?    In  support  of  the  action  of  the  Court,  it  is  in- 
osjt^  that  the  cause  being  at  issue  under  that  of  1848, 
the  then  existing  rules  of  pleading  and  practice  are  i^- 
pUcable  to  each  step  in  the  proceeding  until  final  judg- 
ment. 

Assuming  this  position  to  be  correct,  debt,  and  not 
assumpsit  was  the  proper  action  upon  an  award,  where 
the  submission  was  under  seal.  1  Saund.  PI.  and  £v. 
178. — 1  Chit.  PL  101.  And  the  action  being  assump- 
sit, the  proposed  eyidence  was  inadmissible,  because  it 
did  not  properly  apply  to  the  form  of  action.  Its  ad- 
mission would  have  at  once  shown  that  the  plaintiff  had 
misconceived  his  remedy. 

But  was  the  amendment  allowable  under  the  old  sys- 
tem? The  code  of  1848  enacts  that,  ^^  At  any  time  be* 
fore  the  commencement  of  the  trial,  the  Court,  for  the 
fdrtherance  of  justice,  may  give  leave  to  amend  any 
process,  pleading,  or  proceeding,  either  in  form  or  sub- 
stance." R.  S.  1848,  p.  718,  8.  226.  In  this  casf ,,  how- 
ever, the  motion  for  leave,  &c.,  was  made  during  the 
trial,  and  was,  therefore,  not  within  the  rule.  The  State 
V.  Bryant  J  5  Ind.  R.  192,  to  which  we  have  been  referred, 
b  not  in  point ;  because,  in  that  case,  the  leave  to  amend 
was  asked  before  the  trial  commenced.  It  follows  that 
the  evidence  was  not  admissible,  nor  was  the  amendment 
allowable  under  the  old  system. 

But  how  stands  the  law  now  in  force?  The  present 
code  abolishes  all  distinct  forms  of  action,  and  provides 
that,  '^  In  all  actions  already  commenced,  the  pleadings 
to  be  had  to  form  issues,  the  manner  of  procuring  testi- 
mony, the  examination  of  parties,  the  trial  and  rendition 
of  judgment,  and  all  other  proceedings,  shall  conform 
to  the  provisions  of  this  act  as  fiar  as  practicable."    2 IL 

Vol.  Vm.— 1». 


Walker 

T. 
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Not.  Terra,  g.  p.  228,  B.  799.  The  appellant  contends  that  the  sec- 
1000.  ^^^  j^g|.  f^][^ j  applies  the  present  law  to  the  questionB 
under  consideration.  But  the  language  of  the  section, 
Thk  State.  SO  far  as  it  relates  to  pleadings,  does  not  apply  the  new 
law  to  pleadings  in  a  case  in  which  the  issues  had  been 
formed  and  completed  when  it  took  effect.  Hence,  the 
declaration. was  not  amendable  under  the  code  of  1852. 

"We  think,  however,  the  evidence  should  have  been 
admitted  without  the  an^endment.  The  section  to  which 
we  have  referred  in  effect  declares,  that  in  all  cases  com- 
menced under  the  old  system  of  procedure  and  tried  un- 
der the  new,  the  trial  and  all  its  incidents  shall  conform 
to  the  provisions  of  the  latter,  ^<  as  far  as  practicable." 
The  submission  was  inadmissible  under  the  old  system, 
because  it  was  a  sealed  instrument,  and,  therefore,  not 
applicable  to  the  form  of  action ;  but  as  the  law  stood  at 
the  time  of  the  trial,  and  now  stands,  there  is  no  dif- 
ference in  evidence  between  sealed  and  unsealed  writ- 
ings. 2  B.  S.  p.  90.  And  the  submission  being  thus 
reduced  to  a  level  with  an  unsealed  instrument  was,  at 
the  time  it  was  offered  in  evidence,  consistent  with  the 
form  of  action,  and  therefore  evidence  in  the  cause. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Ferry  J  O.  W,  Julian^  and  J.  B.  JuZtan,  for  the  ap- 
pellants. 

J.  S.  Newman  and  J.  P.  SiddaUy  for  the  appellees. 


^^^   ^\  Walker  v.  Thb  Statb. 

Tndioiment  for  assault  and  baUery  with  intent  to  commit  murder.    The 
foUowing  charge  was  giwn  to  Uw  jury:  "If  tl»  AsfeiMUftt  tedi«k» 
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the  crowd  in  qaesiioii,  of  which  A^  the  prosecuting  witness  was  one,    Not.  Term, 
with  the  deliberate  intention,  either  formed  at  the  time  or  preTiously,        1856. 
of  killing  and  murdering  some  one  of  the  crowd,  and  that  A.  receiTod      Walkbr 
s  portion  of  the  shot  and  contents  of  said  gun,  and  was  wounded  ▼. 

thereby,  it  will  be  sufficient  to  establish  the  assault  and  battery  with  ^^  Stavs. 
the  intent  charged.  And  if  the  case  is  otherwise  made  out,  it  will  be 
the  duty  of  the  Jury  to  iind  the  defendant  guilty  as  charged  in  the  in- 
dictment." Meld,  that  there  was  no  error  in  this. 
If  from  the  battery  committed  by  the  defendant,  A,  had  died,  the  in- 
tent to  murder  him  would  have  been  inferred  from  the  act  of  shooting 
into  the  crowd;  and  though  death  did  not  in  this  case  result  from 
the  shooting,  that  act  is  as  good  STidenoe  of  the  intent  to  murder,  as 
if  death  had  ensued. 


APPEAL  from  the  Vanderburgh  Circuit  Court.  Mmnim, 


Davison,  J. — ^This  prosecution  is  founded  on  section 
9,  of  the  act  defining  felonies,  &c.,  which  declares  that, 
"Every  person  who  shall  perpetrate  an  assault,  or  an 
assault  and  battery,  with  an  intent  to  commit  a  felony, 
shall,  upon  conviction  thereof,  be  imprisoned  in  the 
State  prison,'^  &c.  2  R  S.  p.  897.  The  charge  in  the 
indictment  is  that  WaJUuTy  the  defendant,  on,  &c.,  at,  &c., 
committed  an  assault  and  battery  on  Charles  Anderson^ 
with  intent  him,  the  said  Charles  Anderson^  to  kill  and 
murder,  &c.  Plea,  not  guilty.  Verdict  for  the  State. 
New  trial  refused,  and  judgment. 

The  facts  are  substantially  these:  Anderson^  about 
noon  on  the  16th  of  Aprils  1856,  went  to  the  defendant's 
house  in  the  city  of  JEvansviUej  where  he  found  him  and 
one* Mitchell,  sitting  with  their  shoes  off,  and  requested 
them  to  go  with  him  to  the  river  and  help  him  to  launch 
his  skiff.  Mitchell  slipped  on  a  pair  of  shoes  and  started 
with  him,  Anderson^  defendant  saying  at  the  time  that 
he  would  be  along  presently.  Mitchell  and  Anderson 
went  down  to  the  skiff,  where  they  casually  met  with 
one  James  Pulman.  They  were  standing  in  a  crowd  at 
the  skiff,  with  their  backs  to  the  river  bank.  While 
they  were  thus  standing  together,  the  defendant  was 
seen  to  run  with  a  gun  in  his  hands,  from  his  house  to 
the  bank  of  the  river,  and  when  he  got  there,  to  fire  at 
some  object  below  the  bank.    By  this  shot  Anderson  and 


Deem^fr^. 
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N«v.  Tern,    MUckdl  were  both  wounded.    It  was  proved  that  the 
.  izrii: —  defendant,  immediately  after  the  wounds  were  inflicted, 
Walub     declared  that,  "he  would  kill  any  one  that  would  take 
Xfut  ^ATH.   hiB  shoes;  that  he  intended  to  kill  him."    One  witness 
testified,  that  when  the  defendant  made  the  above  de- 
claration, he  mentioned  MUckdl  as  the  person  who  took 
his  shoes,  or  mentioned  his  name  in  that  connection; 
and  MUchdl  himself,  on  his  examination  as  a  witness, 
admitted  that  he  had  taken  them.    For  the  same  shoot- 
ing charged  in  the  present  case,  the  defendant  had  been 
previously  put  on  his  trial  on  a  charge  of  committing 
an  assault  and  battery  on  MUeJieUy  with  an  intent  to 
murder  him,  and  had  been  found  guilty  of  an  assault 
and  battery  only,  and  judgment  on  such  finding  had 
passed,  &c. 

The  evidence  being  closed,  the  Court  charged  the 
jury  that,  "K  the  defendant  fired  into  the  crowd  in 
question,  of  which  AndersoTiy  the  prosecuting  witness 
was  one,  with  the  deliberate  intention,  either  formed  at 
the  time  or  previously,  of  killing  and  murdering  some 
one  of  the  crowd,  and  that  Anderson  received  a  portion 
of  the  shot  and  contents  of  said  gun,  and  was  wounded 
thereby,  it  will  be  sufficient  to  establish  the  assault  and 
battery  with  the  intent  charged.  And  if  the  case  is 
otherwise  made  out,  it  will  be  the  duty  of  the  jury  to 
find  the  defendant  guilty  as  charged  in  the  indictment'' 
The  appellant  contends  that  the  intent  to  murder  is 
not  proved  ae  Idii  in  the  indictment,  and  that  the  con- 
viction is  therefore  erroneous.  It  ia  true,  the  defend* 
ant's  declarations,  which  are  to  some  extent  corroborated, 
eonduce  to  show  that  he  really  intended  to  murder 
MUchdl;  but  these  declarations  are  not  the  only  evi- 
dence in  the  case.  If  fix)m  the  battery  committed  by 
the  defendant,  death  had  ensued,  the  evidence  in  the 
record  would,  no  doubt,  be  sufficient  to  have  sustained  a 
prosecution  against  him  for  the  murder  of  Andersen, 
The  intent  to  commit  such  felony  would  have  been  in- 
ferred from  hifl  act  of  shooting  into  the  crowd ;  because 
every  saan  is  supposed  to  intend  the  naoessary  conae- 
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quences  of  his  own  acts.    Bnt  here,  death  has  not  ensued ;   3f  ©▼.  Teirm. 

still,  however,  the  act  of  shooting  produces  the  same  evi- 1— 

dence  of  an  intent  to  murder,  as  tiiough  death  had  en-  ^^^^ 
sued.  The  defendant  having  committed  a  battery  on  Haht. 
AndersoTij  with  a  weapon  likely  to  cause  death,  the  jury 
were,  in  our  opinion,  fully  authorized,  in  view  of  all  the 
evidence,  to  find  the  intent  as  charged  in  the  indict- 
ment. This  conclusion  is  sustained  by  a  recent  English 
decision  made  unSer  a  statutory  provision  similar  to  the 
one  above  quoted.  The  facts  of  the  case  decided  are 
thus  stated :  ^^  The  prisoner  was  posted  as  a  sentry  at 
one  post,  and  Taylor  as  a  sentry  at  an  adjoining  post. 
The  prisoner,  intending  to  murder  one  Malomey,  and  sup- 
posing Taylor  to  be  Moloney ^  shot  at  and  wounded  Toy- 
for."  Upon  a  question  reserved,  it  was  held  by  the 
Court  of  Criminal  Appeal,  that  the  prisoner,  on  the 
above  state  of  facts,  had  been  properly  convicted  of 
wounding  Taylor  with  intent  to  murder  him.^  Regina  v. 
SmUh^  88  Eng.  Law  and  Eq.  567. — See,  also.  Rex  v. 
HimM,  7  0.  and  P.  274.— ifea:  v.  Jones,  9  id.  258.  "We 
perceive  no  error  in  the  instruction  given  to  the  jury. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

/.  J.  Chandler  J  for  the  appellant. 

C.  Baker  and  M.  S.  Johnson,  for  the  State. 


Kblson  v.  Hart,  Administrator,  and  Others. 

A  creditor  of  »  deeedent's  estate  in  the  profleentioii  of  his  olaim  against 
the  administrator,  eannot  join  the  widow  and  heirs  as  defendants. 

The  administrator  represonts  their  interest  in  the  estate,  and  he  is  hoiind 
te  make  aU  necessary  defense  to  the  claimant's  demand. 

The  fact  that  if  they  are  not  parties  they  may  be  witnesses,  is  no  reason 
for  making  them  parties. 
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Not.  Tem, 

1856. 

Nblsom 

T. 

Hakt. 
DeemiherS. 


In  this  ease  tlie  demarrer  of  the  widow  and  heirs  for  mi^oinder  is  sus- 
tained, bat  the  demurrer  of  the  administrator  for  the  same  cause  is 
held  bad,  and  the  suit  as  to  him  ordered  to  proceed. 


APPEAL  from  the  Putnam  Court  of  Common  Pleas. 

Davibon,  J. — This  suit  was  instituted  by  WiUis  Nelson 
against  William  S  Harty  the  administrator,  Elizabdh 
Nelson^  the  widow,  and  Catherine  J.  Nelson  and  others, 
the  heirs  at  law  of  Moses  Nelson. 

The  complaint  is  as  follows:  Jam^s  Nelson^  the  father 
of  Willis  Nelson^  died  in  the  year  1818,  at  Nicholas 
county,  Kentuckyy  leaving  personal  estate  worth  1,400 
dollars,  to  which  Willis^  who  was  then  two  years  old, 
was  entitled  as  his  only  heir.  Moses  Nelson^  WUU^s 
uncle,  took  possession  of  said  estate,  and  also  took  WiUis 
into  his  family  to  raise  and  educate;  but  the  servioee 
which  Willis  subsequently  rendered  to  Moses^  fully  paid 
for  his  support  and  education.  ISo  letters  of  adminis- 
tration were  ever  taken  out  on  the  estate  of  James  Nd- 
son;  but  some  time  after  the  death  oiJames,  Moses  was, 
by  the  Court  in  said  county,  appointed  the  guardian 
of  WilliSy  and  as  such,  falsely  represented  to  said  Court 
that  200  dollars,  and  no  more,  had  come  to  his  hands. 
When  Willis  arrived  at  age,  MoseSy  by  fraudulently  rep- 
resenting that  200  dollars  was  all  that  had  come  to  his 
hands,  induced  him,  WHliSy  to  receive  that  sum  with  in- 
terest, for  which  he  gave  MoseSy  as  his  guardian,  a  receipt 
in  frill.  The  fraud  of  Moses  was  not  discovered  untal 
shortly  before  the  commencement  of  this  suit;  and 
Hartj  his  administrator,  though  specially  requested  to 
do  so,  has  refrised  to  settle  the  claim,  &c. 

The  widow  and  heirs  demurred  to  the  complaint,  and 
for  cause  alleged — ^1.  The  facts  stated  are  insufficient, 
Ac.  2.  They  are  not  liable  to  be  sued  as  heirs  of  Moses 
Nelson,  deceased,  unless  assets  have  come  to  them  from 
their  ancestors.  S.  They  cannot  be  joined  in  the  action 
with  the  administrator.  And  the  administrator  demur- 
red as  follows:  1.  Misjoinder  of  defendants.  2.  That 
he  is  not  liable  to  be  sued  in  this  form,  for  debts  due 
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from  the  estate.    The  Court  sustained  the  demurren.   i^o^-  T«m. 

And  the  plaintiff  having  declined  in  any  manner  to 

amend  the  complaint,  judgment  was  given  against  him.      ^^^^ 

The  appellant  in  his  brief  says  that  the  decision  of  Haet. 
the  Court  was  based  upon  the  ground  ^'  that  there  was 
a  miqoinder  of  defendants;  that  the  suit  should  have 
been  alone  against  the  administrator;  and  that  the 
widow  and  heirs  were  not  properly  made  parties."  Is 
this  position  tenable  ? 

The  code  provides  that,  ^'  Any  person  may  be  made  a 
defendant  who  has,  or  claims,  an  interest  in  the  contro- 
yersy  adveise  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  examination  or  settlement  of  the 
q[aestion8  involved."  2  B.  8.  p.  81.  This  is  in  effect 
the  re-enactment  of  a  rule  in  equity  pleading ;  and  it 
aimply  remains  for  us  to  inquire  whether  that  rule,  in 
view  of  its  settied  construction,  when  appUed  to  the 
case  at  bar,  sustains  the  action  of  the  Common  Pleas. 
Mr.  Story  says  that,  ^^  In  all  bills  by  creditors  against  the 
executor  or  administrator,  the  persons  entitied  to  the 
personal  assets  of  a  deceased  debtor,  or  testator,  after 
payment  of  debts  or  legacies,  are  not  deemed  necessary 
parties,  altiiough  interested,  to  contest  the  demands  of 
creditors,"  &c.  Eq.  PI.  s.  140,  5th  ed.  He  also  says, 
^  There  are  certain  persons  whose  representative  char- 
acter is  derived  from  the  law.  The  most  familiar  in* 
Btance  is  that  of  executors  and  administrators  in  respect 
of  the  personal  estate  of  their  testator  or  intestate. 
Whenever  a  suit  is  instituted  which  affects  that  per- 
flonal  estate,  all  the  legatees  have  precisely  that  kind  of 
interest  which  has  been  specified  in  the  general  rule, 
but  they  are  unnecessary  parties,  inasmuch  as  by  kw 
their  interests  are  protected;  they  themselves  may  be 
said  to  be  represented  in  the  person  of  the  executor  or 
administrator.  It  would  be  very  inconvenient  to  bring 
them  aU,  in  their  own  persons,  before  the  Court,  so  they 
are  allowed  to  appear  by  their  representatives ;  thus  an 
adequate  protection  is  provided  for  their  interests,  and 
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iTor.  Term,   the  dpMt  of  the  generftl  i*ule  is  adopted,  aMiough  the 
-  V^^ letter  of  it  is,  fot  the  sake  of  c<^nvemence,  evaded/' 

Haht.  We  perceive  no  reason  why  the  exposition  just  quoted 

shonM  not  he  applied  to  the  rale  enacted  by  our  code. 
It  is  true,  ae  contended,  a  judgment  in  the  present  case 
for  the  plaintiff,  must  be  paid  out  of  property  which 
would  otherwise  go  to  the  widow  and  heirs;  hence, 
they  would  seem  to  be  interested  in  the  result  oi  the 
Controversy.  But  the  subject-matter  of  this  suit  is  sim- 
ply a  claim  against  the  decedent's  estate,  and  the  admin- 
istrator who  represents  their  interest  in  the  estate  is  in 
duty  bound,  to  make  all  necessary  defense  against  the 
claimant's  demand.  2  R  8.  p.  262.  His  defense  is  their 
^fense.  We  are  not  inclined  to  adopt  such  a  construe- 
tton  of  the  rule  as  will  allow  each  creditoi*  of  an  estate, 
in  the  proseeutioA  of  hier  claim  against  its  administratOT, 
to  join  as  defendants  the  widow  and  heirs. 

The  appellant  argues  thus :  '^  The  legislature  intended 
that  all  persons  in  whom  is  vested  the  real  interest, 
should  l^  patties.  It  is  provided  that  all  persons  ex- 
cept paii;ies  shall  be  competent  to  testify.  And  certainly 
it  would  be  most  unwise  that  the  defendants  in  this  case 
other  than  the  administrator  should  be  f uU  vntnesses ; — 
yet  thqr  wouM  be,  if  the  d^oaurrer  is  sustained."  The 
force  of  this  reasoning  is  not  perceivable.  The  law 
renders  incompetent  ae  a  witness,  ^^  a  party  to  an  action 
or  the  person  for  whose  use  it  is  brought."  To  us,  it  is 
ver^  plain  that  the  widow  and  heirs  are  neither  neces- 
sary, nor  even  proper  parties  to  a  suit  like  the  present; 
and  in  no  sense  was  the  action  brought  for  their  use. 
Kor  does  the  assumption  that  they  may  be  witnesses, 
farnish  any  reason  for  making  them  parties.  We  think 
however,  that  the  demurrer  filed  by  the  administrator, 
should  have  been  overruled.  As  to  him,  the  suit  was 
properly  instituted,  and  against  hiin  it  should  be  flowed 
to  proceed. 

Per  Curiam. — ^The  judgment  upon  his  demurrer  is 


OP  THE  STATE  OdT  INDIANA.  «7 

therefore  rovened.    In  all  else  the  jadgment  is  affirmed.   ^•JiJ?^* 

Costs  agMBSt  the  appellant  in  this  Omiit    Oause  re- 

manded,  Ac.  y^ 

J.  A.  Matson^  for  the  appellant.  Vvwm^ 

(1)  This  laaguBge  la  ii<»t  fvoMd  in  Aoiy'f  text.    It  is  from  Calrert  on 
PurUes  in  Equity,  pp.  20,  21.    See  Story's  Eq.  PI.  s.  MO^  note  6. 


The  Covington,  Coal  Creek,  and  Jacksonvillb  Plank- 

BOAD  Company  v.  Ristine. 

APPEAL  from  the  Fountain  Court  of  Common  Pleas.  Mandajf, 

Timjimmmlkam  ft 

Bistine  sued  the  company  for  750  dollars  for  services 
rendered  by  him  as  secretary  of  the  company.  The 
complaint  alleges  that  the  services  commenced  on  the 
22d  of  September^  1849,  and  ended  on  the  22d  of  Septem- 
ber y  1854,  It  was  proved  from  the  records  of  the  com- 
pany that  the  secretary  was  entitled  to  150  dollars  a 
year,  and  that  Bistine  was  secretary  during  the  time  for 
which  he  claimed.    Judgment  for  the  plaintiff. 

Per  Curiam. — The  judgment  is  affirmed  upon  the  evi- 
dence, with  10  per  cent,  damages  and  costs. 

W,  H.  Malloryy  for  the  appellant. 

/.  BisHnej  for  the  appellee. 


Tm  State  v.  DotrNs. 

APPJfiAL  from  the  WhOe  Circuit  Court.  M<mday, 

Per  Ourfom.~The  judgment  in  this  case  is  affirmed  ^'«'*"*^  *• 
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Not.  Term,   for  the  reasoDs  given  in  a  case  between  the  same  parties 
-  • —  at  the  present  term ;  the  points  made  in  each  case  being 

^*;;*"'     similar  (1). 

I>RPRKR8.         L,  BeHhfy  for  the  State. 

(1)  Ante  42.    Another  case  between  the  same  parties  was  tkis  day  af- 
firmed for  the  same  reasons. 
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8  88BI 
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8  29| 

131  4^ 

8 "298  W&ioHT  V.  Defbbbs  and  Others. 

136  58& 
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^49   605)  ^^^  three  oo-ordinate  departments  of  the  State  goYernment  are  abso- 

lutely independent  of  each  other:  one  of  them  cannot  inquire  into 
the  motives  controlling  the  action  of  another. 

This  Court  cannot  inquire  by  what  motiTes  the  members  of  the  legisla- 
ture were  governed  in  the  enactment  of  a  law. 

The  complaint  must  show  that  the  plaintiiF  has  been  injured:  an  allega- 
tion that  ether  persons  were  iigured  by  the  conduct  of  the  defend- 
ant is  not  sufficienL 

The  conditions  spoken  of  in  article  11,  s.  1,  of  the  constitution,  relate  ei- 
clusively  to  the  subject  of  banking. 

The  46th  section  of  the  charter  of  the  Bank  <^  the  StaU  qf  IndianOt  does 
not  authorize  a  suspension  of  specie  payment,  within  the  meaning  of 
article  11,  s.  7,  of  the  constitution. 

M<md(^,  APPEAL  from  the  Marion  Circuit  Court. 

GooKiNS,  J. — ^This  action  was  brought  by  Joseph  A. 
Wright  against  John  D.  Defrees,  Andrew  i.  Osbom,  John 

T.  JSUiott^  Addison  L.  Roache, Van  Duzen^  Wash- 

ington  H.  Talbott  and  John  S.  Spann.  The  complaint 
was  filed  October  27, 1855.  It  contains  three  paragraphs^ 
or  causes  of  action,  the  first  of  which  states  that  the 
plaintiff*  is  the  owner  of  one  share  of  the  capital  stock 
of  the  Indianapolis  branch  of  the  Bank  of  the  State  of 
Indiana;  that  the  defendants,  and  others  unknown  to 
ihe  plaintiff,  but  who,  when  discovered,  are  prayed  to 
be  made  parties,  at  the  last  session  of  the  Gheneral  Assem- 
bly, by  firaud,  corruption,  and  bribery,  procured  to  be 
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pMBed  by  a  migority  of  both  hoases  of  that  body,  and  ^^^- ^ 
over  the  veto  of  the  governor,  a  bill  entitled,  "  An  act 
to  establish  a  Bank  with  Branches,"  which  the  plaintiff 
alleges  to  be  unconstitutional  and  void,  but  which  the 
defendants  and  their  confederates  are  attempting  to  put 
in  force  and  carry  into  effect  and  operation  by  fraudu^ 
lent  and  corrupt  proceedings, — ^to  organize  under  its 
provisions,  and  to  put  in  operation  such  a  bank  with 
branches,  at  various  places  in  this  State;  that  Thomas 
L.  Smithy  and  the  defendants,  Oshomy  ElUatty  Boache  and 
DefreeSy  who  were  named  as  commissioners  in  said  act, 
met  at  Indianapolis  within  the  time  therein  mentioned, 
divided  the  State  into  bank  districts,  and  appointed  two 
sab-commissioners  for  each  district,  to  receive  subscrip- 
tions of  stock,  and  to  perform  the  other  duties  required 
by  the  act;  that  branches  were  located  at  IndianapoUSy 
New  Albany y  EvansviUcy  Vincenne%  Terre  Havity  Lafay- 
dUy  LaporUy  South  Bendy  Fort  WaynCy  Bichmondy  Bed- 
ford and  JeffersonviUe ;  that  there  are  other  districts  un- 
known to  him;  that  the  plaintiff  has  applied  to  said 
Defrees  for  information  as  to  the  number  of  districts, 
the  location  of  the  branches,  the  names  of  the  sub-com- 
missioners and  stockholders,  which  he  refuses  to  give; 
that  100,000  dollars  of  stock  has  been  subscribed  at  each 
branch ;  that  Thomas  L.  Smithy  one  of  the  commission- 
ers, has  resigned,  and  Van  Duzen  has  been  appointed  in 
his  place. 

It  is  further  stated  that  the  stockholders  have  been 
required  to  pay  two  dollars  on  each  share  of  stock  sub- 
acribed,  on  the  24th  of  Octobery  1855,  and  when  paid,  it 
is  the  intention  of  the  defendants  and  their  confederates 
to  have  certificates  of  stock  issued  to  the  subscribers, 
and  to  complete  the  organization  by  electing  a  board  of 
directors  for  each  branch,  who  are  to  elect  from  each 
branch  a  representative  to  the  board  of  directors  of  the 
State  bank,  who  are  to  meet  at  the  capital  and  organize 
said  board,  and  do  what  is  necessary  to  put  the  bank  in 
operation,  which  they  will  do  unless  restrained. 

The  oomphunt  then  allies  that  the  said  legislative 
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Nov.  Term,   enactment  is  unconstitutional  and  void,  and  proceeds  to 
specify  in  what  particulars  it  is  so. 


Wright  j  j^  exempts  from  taxation  the  capital  stock  for  mu- 
DKFUF.B8.     nicipal  purposes. 

2.  It  gives  the  bank  a  lien  on  the  stock  for  debts  due 
from  stockholders,  although  it  declares  the  stock  per- 
sonal property,  and  subject  to  be  sold  on  execution, 
against  the  owner,  thereby  giving  the  bank  a  privilege 
not  accorded  to  other  citizens. 

S.  It  authorizes  indirectly  the  suspension  of  specie 
payment  by  the  bank,  by  suspending  suits,  judgments, 
and  executions  against  any  branch,  when  the  board  of 
directors  may  suspend  the  same,  thereby  creating  a  spe- 
cial stay  of  execution  in  favor  of  the  suspended  branch. 

4.  It  limits  the  number  of  branches  to  twenty,  (and 
not  less  than  fifteen),  in  the  discretion  of  the  commis- 
sioners, declaring  counties  wherein  a  branch  of  the  bank 
is  already  established,  entitled  to  a  branch,  thereby  con- 
ferring a  privilege  on  citizens  and  classes  of  citizens, 
which  belongs  equally  to  all  citizens. 

The  second  paragraph  alleges  that  the  defendants  and 
their  confederates,  in  violation  of  the  true  intent  and 
meaning  of  said  act,  fraudulently  and  corruptly  procured 
the  appointment  of  sub-commissioners  subservient  to 
their  designs,  who,  in  violation  of  their  duty,  at  the 
times  of  receiving  subscriptions,  did  not  openly  offer  to 
take  such  subscriptions  in  such  manner  as  to  allow  tbe 
taking  thereof,  except  by  their  favorites  and  confede- 
rates ;  that  they  opened  the  books  only  three,  four,  or 
five  minutes  before  12  o'clock,  M.,  and  closed  them  ex- 
actly at  12  o'clock,  M.,  without  proclamation  or  notice 
that  they  had  opened  the  books  and  were  ready  to  re- 
ceive subscriptions,  and  that  by  secret,  coverl,  and  ub- 
fbir  means,  all  except  the  defendants  and  their  confede- 
rates were  prevented  from  subscribing  to  said  stocks, — 
by  which  unfsdr  and  dishonest  conduct  said  eub-com- 
misffloners,  defendants,  and  their  confederates,  have 
monopolized  all  the  stock  authorized  to  be  taken ;  that 
many  of  the  sub-commissioners  tubsoribed  Bto<^  for 
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thfimselv^  and  their  confederates,  and  before  the  day   ^^v.  Term, 
appointed  for   receiving  the  Babscriptions,  discounte-  —        — 
nanced  and  discouraged  others  from  subscribing,  by  rep-      ^^^^^"^ 
resenting  that  their  subscriptions  would  not  be  received,     dbprces. 
and  that  the  stock  would  be  given  to  those  only  who 
had  taken  an  interest  in  procuring  the  passage  of  the 
law. 

The  third  paragraph  alleges  that  said  act  is  null  and 
void,  because  it  impairs  the  obligation  of  the  contract 
made  by  the  State  and  the  stockholders  in  the  several 
branches  of  the  State  Bank,  incorporated  in  1884,  said 
bank  having  the  exclusive  rights  and  franchises  claimed 
and  sought  to  be  exercised  by  the  said  commissioners, 
sub-commissioners,  and  stockholders,  and  having  never 
forfeited  its  charter  or  franchises. 

Prayer  that  the  act  be  declared  unconstitutional  and 
void;  that  the  subscriptions  of  stock  be  declared  fraudu- 
lent and  void;  that  the  defendants  and  their  confede- 
rates be  ousted  of  their  offices,  and  ei\joined  from  fur- 
ther proceeding  to  organize  said  bank,  and  for  general 
relief. 

On  the  17th  of  Jantiary^  1856,  the  plaintiff  filed  an 
amendment  to  the  second  paragraph  of  the  complaint, 
averring  that  since  the  filing  of  the  original  complaint 
said  bank  has  been  pretended  to  be  organized  by  dele- 
gates frt)m  the  pretended  branches  at  Linuiy  LaportCy 
Plymouth,  South  Bendy  Lafayette,  Fort  Wayne,  Logans- 
portj  IndianapcliSj  Bichmondy  ConnersviUey  Bockvilley 
MadiaoUy  JeffersonvUky  New  Albany ,  Bedford,  Vincennesy 
and  Terre  HavJtey  which  pretended  branches,  and  the 
said  pretended  bank  are  made  defendants ;  that  said  pre- 
tended branches  have  been  organized  illegally,  fraudu- 
lently, and  corruptly;  that  said  sub-commissioners,  at 
the  time  appointed  for  receiving  subscriptions  of  stock, 
so  conducted  as  to  prevent  many  persons  from  subscrib- 
ing to  said  stocks ;  that  the  sub-commia»oners  opened 
and  closed  the  books  secretly,  only  receiving,  or  having 
beforehand  received  and  entered,  the  names  of  their  fa- 
vorites, allowing  no  others  to  subscribe ;  that  the  books 


H'- 


802  CASES  IN  THE  8UPEEME  COURT 

Not.  Term,   were  not  Opened  between  the  hours  of  9  and  12  of  the 
.      ^^^'      appointed  day  within  the  meaning  of  the  act ;  that  the 
^•;;»"^     business  was  in  aU  cases  conducted  in  this  way;  that 
Dbfbsbs.     the  sub-commissioners  secretly,  covertly,  and  fraudu- 
lently kept  away  from  the  places  appointed  for  receiving 
subscriptions,  and  kept  the  books  out  of  view  of  per- 
sons desiring  to  subscribe,  until  not  longer  than  five  mi- 
nutes before  12  o'clock,  and  then  allowed  no  one  to 
subscribe  except  the  defendants  and  their  confederates, 
in  whose  names  all  the  stock  was  taken,  and  the  booke 
were  then  instantly  closed,  whereby  Huntj  Davis,  and 
many  other  good  and  responsible  citizens,  whose  names 
are  given,  who  were  at  the  places  respectively,  and  who 
were  ready  and  desirous  of  subscribing  to  said  stocks, 
were  prevented  fix)m  doing  so. 

The  defendants,  protesting  that  the  matters  alleged 
were  untrue,  demurred  to  the  several  paragraphs  of 
the  complaint.  The  demurrers  were  sustained  by  the 
Circuit  Court,  and  judgment  given  for  the  defendants. 

The  several  grounds  on  which  the  appellant,  as  a 
stockholder  in  the  old  State  bank,  seeks  the  relief 
prayed  may  be  grouped  together  under  three  general 
heads— 1.  Fraud  in  procuring  the  passage  of  the  law. 
2.  Fraud  in  organizing  under  it;  and  8.  Its  unconstitu- 
tionality. 

1.  The  third  article  of  the  constitution  divides  the 
powers  of  the  government  into  three  separate  depart- 
ments,— ^the  legislative,  the  executive,  and  the  judicial, — 
and  provides  that  no  person  charged  with  official  duties 
under  one  of  the  departments,  shall  exercise  any  of  the 
functions  of  another,  except  as  in  the  constitution  ex- 
pressly provided. 

The  powers  of  the  three  departments  are  not  merely 
equal, — ^they  are  exclusive,  in  respect  to  the  duties  as- 
signed to  each.  They  are  absolutely  independent  of 
each  other.  It  is  now  proposed  that  one  of  the  three 
powers  shall  institute  an  inquiry  into  the  conduct  of 
another  department,  and  form  an  issue  to  try  by  what 
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mottveB  the  legislature  were  governed  in  the  enactment  ^<^*  T«ra, 
of  a  law.  If  this  may  be  done,  we  may  also  inquire  by  ^^^' 
what  motivee  the  executive  is  induced  to  approve  a  bill  ^»»" 
or  withhold  his  approval;  and,  in  case  of  withholding  DnrBsw. 
it  corruptly,  by  our  mandate  compel  its  approval.  To 
institute  the  proposed  inquiry  would  be  a  direct  attack 
upon  the  independence  of  the  legislature,  and  a  usurpa- 
tion of  power  subversive  of  the  constitution.  We  say 
nothing  as  to  what  rights  the  State  may  have  in  a  case 
of  this  kind.  The  State  is  no  party  to  these  proceed- 
ings. It  is  a  case  between  citizens.  C.  J.  Marshall  said 
in  Fletcher  v.  Pecky  6  Cranch,  87,  "  It  would  be  indecent 
in  the  extreme  upon  a  private  contract  between  two  in- 
dividuals, to  enter  into  an  inquiry  respecting  the  corrup- 
tion of  the  sovereign  power  of  a  state.  K  the  title  be 
plainly  deduced  from  a  legislative  act,  which  the  legis- 
lature might  constitutionally  pass,  if  the  act  be  clothed 
with  all  the  requisite  forms  of  law,  a  court,  sitting  as  a 
court  of  law,  cannot  sustain  a  suit  brought  by  one  in- 
dividual against  another,  founded  on  the  allegation  that 
the  act  is  a  nullity  in  consequence  of  the  impure  mo- 
tives which  influenced  certain  members  of  the  legUbi- 
ture  which  passed  the  law."  % 

We  are  of  the  opinion  that  the  demurrer  to  the  first 
paragraph  was  properly  sustained.  ^         v- 

2.  The  second  paragraph  as  amended  alleges  fraud  in    '*  ^* 

organizing  the  corporation  under  the  charter,  chiefly  Jyn         .« 
the  manner  in  which  the  business  was  conducted  in  re-     ^ 
oeiving  subscriptions  of  stock. . 

This  ground  of  complaint  is  radically  defective^be- 
cause  it  does  not  show  thtf^^^the  plailftiff  has  been  in- 
jured. He  does  not  allege  that  hh  attested  or  desired 
to  subscribe,  or  that  he  ^mb^  prevenfeld  from  so  doing. 
The  complaint  is  made  on  bp^alf  of  other  good  and  re- 
sponsible persons,  who,  it ''is' said,  were  ready  at  the  re- 
spective times  and  places,  and  were  desirous  of  subscrib- 
ing, but  were  prev^ited.  When  they  complain  of  the 
proceeding,  it  will  be  the  proper  time  to  inquire  into  the 
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^^f»'  "^^ff^  ecmiuet  of  the  defotidaiits  aod  to  apply  0ach  T^medies 
^^^-      as  the  law  may  entitle  them  to. 


Wttum         g   rp]^^  ^^^  ^^^^^  ^f  action,  whieh  ig  preMited  by 
Vfnmwm.     the  third  paragraph  and  a  part  of  the  first,  is,  that  the 
diarter  of  the  new    Btate  Bank  is  unoonetitational. 
The  particulars  in  which  its  nnconstitntionalily  is  al* 
leged  to  consist  are,  that  the  l&th  section  of  the  diarter 
exempts  the  stock  of  the  bank  or  branches  from  taxa- 
tion for  municipal  purposes, — which,  it  is  said,  violates 
article  1,  s.  28,  of  the  constitution,  which  declares  that 
the  General  Ass^nbly  shall  not  grant  to  any  dtizen  or 
dass  of  citizens  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citizens; 
and  that  it  also  violates  article  10,  s.  1,  which  requires 
that  the  rate  of  taxation  shall  be  uniform  and  eqnal. 
It  is  further  ii^ted  that  the  20th  section  oi  the  charter 
which  provides  that  the  stock  shall  be  considered  as 
personal  property,  and  may  be  sold  on  execution,  and 
trans^MTed  on  the  books  c^  the  branch  by  the  officer 
selling  the  same,  but  in  all  cases  subject  to  a  lien  in 
*       £ftvor  of  the  bank  for  all  debts  bona  fide  due,  or  then 
owing,  or  to  become  due  the  same  from  the  owner,  is 
the  granting  of  a  special  privilege  to  a  class  of  citizens, 
in  violation  of  the  28d  section  of  article  1  of  the  con- 
stitution above  quoted.  The  46th  section  of  the  diarter 
is  also  alleged  to  be  invalid.    The  89th  section  gives 
power  to  the  State  board  to  suspend  any  branch  which 
is  insolvent  or  is  mismanaging  its  affidns.    Other  see* 
tions  provide  for  the  manner  of  proceeding  in  such  case; 
and  the  46th  section  provides  that  the  order  suspendiug 
a  branch  shall  suspend  all  suits,  judgments,  orders,  de* 
crees,  and  executions  against  such  branch ;  that  ckdme 
in  suits  pending  al  the  time  ef  suspension,  shall  be  sub- 
mitted to  the  State  board^  or  persona  entrusted  with  the 
affairs  of  the  branch;  that  if  they  duiU  not  admit  the 
justness  of  the  claim,  and  agree  to  pay  it  on  closing  vsf 
the  affairs  of  tiie  branch,  the  suit  asay  progress  to  judg- 
meat)  but  l^at  execution  thereon,  and  all  otibw  ezeeii- 


OF  THE  BTATE  OF  IKDIAK A.  816 

tiMiA  and  decrees  shall  remain  until  one  year  fimn  ^^-  ^•'•f 

the  time  the  branch  was  suspended.    This  section,  it ir!ir 

is  alleged  violates  artide  1,  s.  12,  of  tke  constitution,  ^^^'^ 
which  declares  that  everj  person  for  an  iiyury  done  nsysjos. 
him  shall  have  remedy  by  due  course  of  law;  and 
STtide  4,  8.  22,  which  declares  that  the  General  As- 
sembly shall  not  pass  local  or  special  laws  regulating 
the  practice  in  courts  of  justice;  also  the  28d  section  of 
the  same  article,  which  requires  aU  laws  to  be  general, 
and  of  uniform  operation  throughout  the  State,  by  giv- 
ing to  banks  a  special  stay  law;  also,  that  it  confers 
special  privileges,  and  immunities,  in  violation  of  article 
1,  &  28,  above  quoted;  and  further,  that  it  violates  arti- 
cle 11,  B.  7,  which  provides  that  no  law  shall  be  passed 
sanctioning  directly  or  indirectiy  the  suspension,  by  any 
bank  or  banking  company,  of  specie  payment. 

The  appeUees  answer  this  position  by  denying  that 
the  act  is  unconstitutional  in  the  particulars  enumer- 
ated; but,  they  say,  admitting  that  it  were  so,  it  would 
not  invalidate  the  entire  act,  but  only  the  spedfied  por- 
tions of  it  This  position  is  assailed  by  the  appellant 
upon  the  following  ground:  Article  11,  s.  1,  of  the 
constitution  provides  that  the  General  Assembly  shall 
not  have  power  to  establish  or  incorporate  any  bank  or 
banking  company,  or  moneyed  institution,  for  the  pur^ 
pose  of  issuing  bUls  of  credit^  or  bills  payable  to  order 
or  bearer,  except  under  the  conditions  prescribed  in  this 
constitution.  This,  it  is  said,  is  a  grant  of  power,  with 
a  condition  annexed ;  and  that  any  attempted  enactment 
of  a  charter  which  violates  any  condition,  is  void  in  toto ; 
and  it  is  insisted  that  the  conditions  here  referred  to  are 
not  those  contained  in  the  constitution  on  the  subject  of 
banks,  but  eveiy  provision  of  the  constitution. 

This  position  we  think  cannot  be  maintained.  The 
conditions  spoken  of  in  article  11,  s.  1,  relate  to  the 
subject  of  banking.  This  eleventh  article  provides  for 
two  modes  or  systems  of  banking,— -one  unden  a  general 
banking  law,  requiring  collateral  security  for  the  re- 
demption of  its  issues, — ^the  other  a  State  bank  with 
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Not.  Term,   branclieB,  which  is  authorized  to  be  chartered  without 

^     collateral  security.    Then  there  are  various  provisionB 

wriort  applying  to  each,  and  some  to  both ;  such  as  that,  in  a 
dkvreis.  State  bank  the  branches  shall  be  responsible  for  each 
other's  Uabilitiee;  prohibiting  a  suBpension  of  specie 
payment  by  any  bank ;  that  the  State  shall  not  be  a 
stockholder,  Ac.  The  first  section  of  article  11  was 
designed  to  insure  conformity  to  these  conditions. 

But  it  is  urged  that  one,  at  least,  of  the  conditions 
on  the  subject  of  banking  is  violated,  which,  it  is 
claimed,  renders  the  entire  act  nugatory;  that  is  the 
46th  section  which,  it  is  said,  indirectly  authorizes  a  sus- 
pension of  specie  payment.  Without  admitting  the 
conclusion  which  the  appellant  seeks  to  draw  from  the 
premises,  we  are  of  the  opinion  that  the  45th  section 
does  not  authorize  a  suspension  of  specie  payment, 
within  the  meaning  of  the  constitutional  provision. 
The  evident  intention  of  that  provision  was  to  prohibit 
a  suspension  of  specie  payment,  while  the  bank  was 
permitted  to  go  on  with  its  business.  When  a  branch 
is  suspended  by  the  order  of  the  State  board,  its  business 
operations  must  cease  forthwith,  except  so  far  as  may 
be  necessary  to  wind  up  its  affairs.  It  is  like  the  set- 
tlement of  a  decedent's  estate.  The  provision,  or  one 
like  it,  seems  necessary  to  give  effect  to  the  8th  sec- 
tion of  the  same  article,  which  gives  holders  of  bank 
notes  preference  over  all  others  in  case  of  insolvency. 
This  makes  it  necessary  that  the  proceedings  against  an 
insolvent  bank  shall  be  stayed  until  its  assets  can  be 
collected, — otherwise  they  might  be  seized  by  other 
creditors. 

It  is  not  doubted  that  an  act  of  the  legislature  may 
be  valid  in  part  and  void  in  part.  We  express  no  opin- 
ion es  to  whether  the  specified  parts  of  the  act  are  or 
are  not  eonstitutionai.  Admitting  them  not  to  be,  that 
would  furnish  no  ground  for  declaring  the  whole  act 
v<»id  and  enjoining  proceedings  under  it. 

The  ground  assumed  in  the  third  paragraph,  that  the 
granting  of  this  charter  was  an  infringement  upon  the 
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rights  of  the  old  State  bank,  is  waived  in  arguioent  and  ^<»^*  T«nB> 
we  do  not  therefore  consider  it.  ^  * 

The  view  we  have  taken  of  the  case,  renders  it  un- 
necessaiy,  also,  to  consider  whether  the  plaintiff,  as  an 
individual  stockholder  of  the  old  bank,  has  such  a 
separate  interest  in  the  subject  as  would  authorize  him 
to  maintain  this  suit,  if  it  were  otherwise  maintainable. 

As  neither  of  the  paragraphs  contains  facts  sufficient 
to  constitute  a  cause  of  action,  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

Stxtakt,  J.,  not  having  heard  the  argument  in  this 
case,  gave  no  opinion. 

J,  Morrison^  C.  A.  Bay  and  J".  T.  Morrison^  for  the 
appellant. 

JT.  ONeal  and  jT.  L.  Smithy  for  the  appellees. 


Dibble  v.  Dibblb  and  Another. 

A  guardian  appointed  by  a  court  while  the  minor  is  under  fourteen 
years  of  age,  cannot  be  removed  at  the  instance  of  the  minor  when  he 
attains  that  age,  except  fbr  good  cause  shown. 

This  neeeasarily  implies  notice  to  the  guardian  to  appear  in  the  proceed- 
ing and  controvert  the  sufficiency  or  the  truth  of  the  causes  shown. 

The  five  days'  notice  under  the  -statute  is  essential. 

Any  action  of  a  court  removing  a  guardian  without  notice  or  appearance 
is  a  nullity. 
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APPEAL  fipom  the  Switzerland  Circuit  Court.  Tuudaif, 

Stuaet,  J. — Jonathan  Dibble  was  a  minor;    George  '^*****^*- 
Dibble  was  his  guardian ;  and  this  was  a  proceeding  by 
the  minor  to  remove  the  guardian,  and  praying  the  ap- 
pointment of  one  Alfred  Wilson. . 
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* iftRA™*  '^^  Coort  granted  the  prayer  of  the  petitioner,  re- 
—  moved  George  Dibble^  and  appointed  Wilson  in  his  stead. 
^^^*  From  this  order  of  removal  George  Dibble  appeals. 
VmrnM,  The  petition  sets  out  that  tiie  minor  is  the  owner 
of  ceatain  land,  which  is  desmbed;  that  owing  to  its 
flitnation  it  cannot  increase  in  value;  that  he  is  anxious 
to  sell,  and  invest  the  proceeds  in  wild  lands ;  that  he 
can  sell  for  80  dollars  per  acire;  that  George  Dibble  was 
appointed  his  guardian  when  he,  the  petitioner,  was 
under  the  age  of  14  years;  that  he  is  now  16  years  old; 
that  his  present  guardian  wishes  to  buy  the  land,  but 
refuses  to  give  over  27  dollars  and  50  cents  for  it  per 
acre,  to  which  the  petitioner  objects,  ftc.  He  th^*efore 
prays  to  have  his  guardian  removed  and  Wilson  ap- 
pointed. The  petition  is  verified  by  the  oath  of  the 
petitioner. 

The  order  is,  tiiat  said  petition  being  inspected  by  the 
Court,  and  due  deliberation  had,  the  prayer  is  granted, 
Dibble  removed,  and  Wilson  appointed  in  his  stead. 
This  is  done,  it  appears,  instanter  upon  petition  filed, 
without  appearance  on  the  part  of  George  Dibble,  pro- 
cess issued  for  him,  or  evidence  offered  in  the  cause. 

These  proceedings  are  clearly  erroneous.  The  statute 
provides  the  mode  and  causes  for  the  removal  of  a  guar^ 
dian. 

"  The  court,  by  whom  or  by  whose  clerk  any  guar- 
dian has  been  or  may  be  appointed,  may  at  any  time 
remove  such  guardian,  he  having  five  days'  notice 
thereof,  for  habitual  drunkenness,  neglect  of  his  duties, 
incompetency,  fraudulent  conduct,  removal  from  the 
county,  or  any  other  cause  which,  in  the  opinion  of 
such  court)  renders  it  for  the  interest  of  the  ward  that 
such  guardian  should  be  removed."  2  R.  S.  p.  825, 
s.  11. 

Aside  fi^m  any  other  cause,  the  &ilure  to  give  the 
five  days'  notice  provided  for  by  the  act,  is  fatal  to  tiie 
order  of  removal. 

KoT  does  the  right  of  a  minor  who  is  over  14  years 
old  to  choose  his  own  guardian,  help  out  the  petition  bo 
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that  the  Oourt  eonld  regard  it  as  merely  a  selection   ^^^^xJj™* 

bj  the  minor.    For  on  that  point  the  statute  is  also — 

explicit  l>iwtt« 

'^If  the  minor  is  over  the  age  of  fourteen  years,  such  P»bu. 
nunor  shall  have  the  right  to  select  a  guardian,  and  if 
the  person  so  selected  shall  be  a  suitable  person,  such 
person  shall  be  appointed ;  but  if  such  minor  shall  fail 
to  select  a  suitable  person,  an  appointment  shall  be 
made  without  reference  to  the  wishes  of  such  minor; 
such  selection  may  be  proved  to  the  satisfaction  of  the 
court  or  clerk  making  the  appointment,  without  the 
personal  attendance  of  such  minor. 

"  When  a  guardian  has  been  appointed  for  any  minor 
trnd^  the  age  iyl  fourteen,  such  guardian  shall  not  be 
removed  when  such  minor  arrives  at  the  age  of  four- 
teen, except  for  good  cause  shown."    2  R.  B.  p.  823, 

SS.  Z,  o* 

So  it  seems  that  a  guardian  appointed  by  the  Court 
while  the  minor  is  under  fourteen,  is  not  necessarily 
removed  at  the  instance  of  such  minor  when  he  attains 
that  age.  He  will  only  be  removed  for  good  cause 
shown.  This  necessarily  implies  notice  to  the  guardian 
to  appear  in  the  proceeding  and  controv^ert  the  suffi-^ 
ciency  or  the  truth  of  the  causes  shown.  The  five  days' 
notice  under  our  statute  is  still  essential.  Any  action 
of  the  Oourt  removing  the  guardian  without  notice 
or  appearance  is  A  nullity.  Smith  v.  Myers^  h  Blackf. 
228(1). 

Per  OurioM — ^The  order  of  removal  is  reversed. 
Gause  remanded,  Ac. 

T.  Gazlay  and  C.  Gazlay^  for  the  appellant. 

(1)  A  gwurdiaa  oannoi  be  removed  ezeept  in  oases  relsrting  to  the 
fiutliM  perfonDAnee  of  his  trust  <or  the  sufficiency  of  the  surety  given 
by  him.  Morgan  t.  Andenofij  6  Blackf.  608;  Pickms  v.  Clayton^  7  Blackf. 
321. 

And  touching  notice,  see  TForl  r.  FMey^  8  Blackf.  S85;  BUb$  t.  WOwi^ 
4  id.  169;  Ecnm  t.  Dm,  1  Ind.  B.  180,  and  aumerons  cases  there  cited. 
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Hot.  Tenii, 
1856. 

All  BR 

T. 
HrLLER. 


Tuetdaify 
December  9. 


Allen  t;.  Hillbb. 

AwflirdB  by  arbitrators  should  be  regarded  with  respect,  and  not  heed- 
lessly set  aside;  for  they  are  the  decisions  of  persons  chosen  by  the 
parties  to  decide  their  differences. 

The  presumption  is  that  an  award  is  justified  by  all  the  evidence;  and 
where  it  does  not  appear  that  all  the  evidence  given  to  the  arbitrators 
was  before  the  court,  it  may  be  presumed  that  the  court  did  not  as- 
sume to,  if  indeed  it  could,  look  to  the  merits  of  the  award. 

APPEAL  from  the  Hlkhart  Circuit  Court. 

Pbrkiks,  J. — HiUer-  sued  AUen  for  mal-practice  as  a 
surgeon  in  setting  and  treating  a  broken  limb.  Pend- 
ing the  suit  it  was  referred  to  arbitrators,  who  awarded 
that  Allen  should  pay  WUer  125  dollars,  which  award 
was  filed  in  the  Circuit  Court.  A  rule  was  taken  to 
show  cause  why  judgment  should  not  be  entered  upon 
the  award.  In  answer  to  the  rule,  fraud  and  other  mis- 
conduct on  the  part  of  the  arbitrators  was  alleged.  Evi- 
dence was  heard,  and  the  award  was  set  aside. 

The  substance  of  the  evidence  to  sustain  the  chaige 
of  misconduct  and  fraud  is  that  of  James  Mason,  who 
testified  that  a  few  days  after  the  award  he  met  AUen  in 
the  street,  and  asked  him  how  the  battle  went,  and  that 
the  reply  was,  that  HiUer  had  got  a  judgment  against 
him  of  125  dollars  by  his  order ;  of  Augustus  Newton,  who 
testified  that  the  arbitrators,  on  the  last  day  of  their 
.  session,  sent  severally  for  HiUer  and  AUen,  but  he  does 
not  know  whether  they  went  into  the  room  of  the  arbi- 
traix)r8,  nor  what  transpired;  of  witnesses  who  testified 
t&at  after  the  parties^  had  closed  their  evidence,  but 
while  both  were  present,  the  arbitrators  called  Dr.  Cham- 
berlain, who  had  been  subpoenaed  as  a  witness  by  both 
parties,  and  asked  him  what  were  Dr.  AUerCs  attain- 
ments as  a  surgeon,  and  that  the  reply  was  that  he  consi- 
dered them  good ;  of  Dr.  Chamherlain,  who  testified  as  fol- 
lows: ''Did  not  see  or  hear  arbitrators  have  any  conver- 
sation with  defendant  about  the  case  during  the  trial 
before  arbitrators.    Was  invited  by  Dr.  AUen  to  see  case 
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of  the  tumor  on  the  eye  of  a  lady  at  Dr.  Allen's  ofBlce*   ^^J'J^^^' 
Dr.  Allen  stated  that  Profeflsor  Meeker  and  Dr.  Hum-  — =55^: — 
fhreys  would  be  there.    "Went  to  see  the  tumor.    Dr.      ^^^ 
Meeker  and  Dr.  JBumphreySj  two  of  the  arbitrators,  were     Hillbb. 
there.    Heard  no  conversation  about  the  case.    Saw 
the  arbitrators  in  the  bar-room  at  Newton's^  and  also  the 
plaintiff  and  defendant 

We  see  nothing  in  this  evidence  showing  fraud  or 
misconduct  in  the  arbitrators.  It  is  said  that  arbitrators 
should  not  examine  witnesses  in  the  absence  of  notice 
of  the  proceeding  to  the  parties,  because  it  would  de- 
prive them  of  their  right  to  a  cross-examination.  Oswald 
V.  Qreyj  29  Eng.  L.  and  Eq.  B.  85.  Here  the  party  not 
only  had  notice,  but  was  present. 

Awards  by  arbitrators  should  be  regarded  with  re- 
spect, and  not  be  heedlessly  set  aside ;  for  they  are  the 
decisions  of  persons  chosen  by  the  parties  to  decide 
their  differences.    Cald.  on  Arb.  p.  92. 

The  Court  did  not  assume  to,  if  it  could,  look  to  the 
merits  of  the  award,  as  it  does  not  appear  that  all  the 
evidence  given  to  the  arbitrators  was  before  the  Circuit 
Court,  and  the  presumption  would  be  that  the  award 
was*  justified  by  all  the  evidence.  Cald.  on  Arb.,  ed. 
1853,  p.  291,  note. 

The  Court  erred  in  setting  aside  the  awanL 

Per  Curiam. — The  judgment  subsequently  rendered 
in  the  cause,  with  all  the  proceedings  back  to  the  hear; 
ing  upon  the  rule  to  show  cause  against  the  awarj 
set  aside  with  costs,  and  the  cause  remanded 
structions  to  enter  judgment  upon  the  award. 

T.  G.  Harris,  H.  C.  Neweomby  and  J.  S.  JSarvi 
the  appellant. 

X  A.  Liston  and  A.  Heathy  for  the  appellee. 
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Mot.  Term, 

_^^^ Sloan  v.  Tra  Staw. 

HtAAX 

T. 

Tbs  State.    Proseovtion  fbr  a  mdaaiioe.    The  Ooart  below  imtraeted  the  jury  as  foU 

lows:  ''If  the  jury  beliere  frem  the  testimony  that  the  defendant  did, 
in,  fte.,  poor  eat  of  the  BaU$  Hqum  spouts,  by  himself  or  servants," 
&o.  This  instruotion  was  modified  by  another,  to  the  effeoi  that  the 
nuisance  must  have  been  caused  either  by  the  defendant's  own  acts  or 
the  acts  of  others  through  his  procurement.  Hdi^  that  taken  together, 
the  instmotions  were  eorreot. 

The  Court  below  reAxsed  the  following  xnstntction  asked  by  the  defend- 
ant: ''That  if  the  nuisance  complained  of  was  created  and  maintained 
by  the  defectire  construction  of  the  sewer  on  the  west  side  of  lUmoit 
street,  made  by  the  common  oounoil  of  Indkma^poK$^  then  the  defendant 
should  be  acquitted."  HM^  that  as  the  OTidence  is  not  in  the  record, 
the  refusal  cannot  be  said  to  be  error;  for  if  there  was  no  eridence 
touching  defectlTC  sewerage,  there  was  no  error  in  refusing  an  in* 
struction  going  to  that  point.  In  this  state  of  the  record,  this  Court 
must  faror  the  ruling  of  the  Court  below. 

The  defendant  in  this  case,  in  support  of  a  motion  for  a  new  trial  on  the 
ground  of  newly  disooyered  eyidence,  filed  his  affidavit  naming  his 
witness,  and  the  matter  he  expected  to  proye,  and  explaining  why  it 
had  not  been  produced  on  the  trial.  He  also  filed  the  affidavit  of  the 
proposed  witness  as  to  what  he  would  testify  in  the  premises.  Motion 
orerruled.  A^  that  as  the  eyidence  is  not  in  the  record,  the  bill  of 
exceptions  should  have  shown  the  eyidence  given  on  the  former  trial, 
that  thus  it  might  appear  whether  the  newly  discovered  evidence  was 
sufficient  to  change  the  result.  As  the  record  stands,  this  Court  must 
presume,  in  favor  of  4he  ruling  below,  that  the  evidence  was  merely 
cumulative. 

Twiday,  APPEAL  from  the  Marion  Oouit  of  Common  Pleas. 

■DeGember  9.  Stuabt,  J, — ^This  was  a  proceeding  againgt  Sloanj  be- 
fore a  ma^strate,  for  nuisance. 

On  the  triid,  he  was  found  goilty  and  fined  three  dol- 
lars. Sloan  appealed  to  the  Court  of  Common  Pleas; 
trial  by  juiy,  and  fine  five  dollars.  Sloan  appeals  to 
this  Court. 

The  errors  assigned  will  be  examined  in  their  order. 

1.  The  Court  erred  in  giving  the  instructions  to  the 
jury  as  asked  by  the  State.  The  instruction  here  ex- 
cepted to  is  in  these  words,  so  far  as  it  is  material  to  the 
point  of  objection,  viz.:  <'K  the  juiy  beUeve,  from  the 
testimony,  that  the  defendant  did  in,  &c.,  pour  out  of 
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the  Bates  Hawse  spouts,  by  himself  or  servants,  Ac."   ^^o?^ 
The  nuisance  complained  of  was  created  \>j  the  slops,  . 


as  they  call  it,  of  the  hotel  of  which  Sloan  was  the  lessee,  ^f* 
setting  in  offensiye  pools  along  the  west  side  of  lUinois  Tn  Svatb 
street.  And  the  objection  taken  to  the  instruction 
is,  that  if  the  jury  believed  that  the  defendant  or  his 
servants  caused  it,  he  was  guilty,  Ac., — thus  making 
Sioan  guilty  for  the  acts  of  his  servants,  though  they 
might  have  been  unauthorized  by  him.  If  the  instruc- 
tion can  be  so  regarded,  it  was  clearly  erroneous.  In 
criminal  cases,  the  master  is  not  punishable  for  the 
offenses  of  his  servants,  unless  they  were  committed  by 
his  command,  or  with  his  assent.  Sipp  v.  The  Staie^ 
5  Blackf.  149. 

But  the  inslanction  here  given,  if  objectionable  for 
the  i^ason  stated,  is  modified  by  another  instruction 
given  at  the  instance  of  the  defendant,  to  the  effect  that 
the  nuisance  must  have  been  caused  either  by  Sloan's 
own  acts  or  the  acts  of  others  through  his  procurement. 
The  bill  of  exceptions  shows  that  both  instructions  were 
given ;  and  taken  together  they  state  the  law  correctly. 

2.  The  second  error  assigned  is  in  revising  to  give  the 
second  instruction  asked  by  the  defendant.  That  in- 
straction  is  in  these  words,  viz.:  '^  That  if  the  nuisance 
complained  of  was  created  and  maintained  by  the  de- 
fective construction  of  the  sewer  on  the  west  side  of  IIU" 
nois  street,  as  made  by  the  common  council  of  Indian- 
apoUsy  then  the  defendant  should  be  acquitted.  The 
evidence  is  not  in  the  record.  We  cannot  say  that  it 
was  error  to  refuse  this  instruction,  because  it  might 
have  been  wholly  irrelevant  to  the  case  made.  If  there 
was  no  evidence  relative  to  the  defective  construction  of 
the  sewer,  there  was  no  error  in  refusing  an  instruction 
going  to  that  point.  In  the  state  of  the  record  we  must 
presume  in  favor  of  the  ruling  of  the  Court  MiUer  v. 
Oomanj  5  Blackf.  112— Ji.  210.— Jd.  296.— Id.  498. 

8.  The  third  ^ror  assigned  is  in  overruling  the  mo- 
tion for  a  new  trial  on  the  ground  of  newly  discovered 
evidence.    The  defendant  filed  his  own  affidavit,  nam- 
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Ja&bob 

V. 

Keplis. 


Hoy.  Terra,  mg  the  wituesB  and  the  matter  expected  to  he  proved, 
i85d.  ^^^  explaining  why  it  was  not  produced  on  the  trial. 
He  also  filed  the  affidavit  of  the  proposed  witness  as  to 
what  he  could  testify  in  the  premises.  This  was  well 
enough,  as  far  as  it  went ;  hut  as  the  evidence  is  not  in 
the  record  for  any  other  purpose,  the  bill  of  exceptions 
should  have  gone  further  and  shown  the  evidence  given 
on  the  former  trial,  that  thus  it  might  appear  whether 
the  newly  discovered  evidence  was  sufficient  to  change 
the  result.  As  the  record  stands  we  are  hound  to  pre- 
sume in  favor  of  the  ruling  below,  that  the  proposed 
evidence  was  merely  cumulative.  8  Blackf.  804.— 4  id. 
808.— 4  Ind.  R.  84.-6  id.  474. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

22.  L.  Walpole  and  G.  H.  Testy  for  the  appellant. 

JS.  J.  ByaUy  for  the  State. 


Jarboe  v.  Ebpler. 

To  oontradiot  a  witaess  with  a  view  to  impeaeh  his  credibalitji  the  pro- 
per foundation  most  be  laid,  (by  calling  his  attention  to  the  tlme^ 
place,  person,  and  circumstances,)  on  his  examination. 

As  the  eyidence  in  this  case  is  not  in  the  record,  and  there  is  no  special 
case  made  and  reseryed  under  section  847,  2  R.  S.  p.  116,  the  recoid 
presents  no  question  for  the  oonsideration  of  this  GouTt. 


December  9. 


APPEAL  from  the  Wayne  Conrt  of  Common  Pleas. 

BiUABTy  J. — Several  errors  are  assigned,  but  in  argu- 
ment all  of  them  seem  to  be  abandoned  but  one.  That 
relates  to  a  question  of  evidence. 

When  the  plaintiff  closed,  the  defendant  introdaoed 
one  Kepler.  But  the  bill  of  exceptions  does  not  dis- 
close what  this  witness  testified;  nor  does  the  record 
purport  to  contain  all  the  evidence*    It  simply  sajs 


Conner  v.  Winton. 

Salt  by  C.  against  W,  for  mal-praotioe  as  a  Yeterinary  surgeon.  The 
jury  were  instructed  as  follows:  "If  W,  pretended  to  no  skill  as  a 
farrier,  or  was  not  known  to  (7.  as  such,  but  as  a  matter  of  friend- 
ship or  otherwise,  recommended  the  making  of  the  puncture,  and  the 
same  was  assented  to  by  C^.,  and  the  puncture  was  accordingly  made, 
W.  is  not  Ifable,  even  though  the  horse  died  in  consequence  of  the 
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Kepler  was  examined  as  a  witness  in  behalf  of  the  de-    ^<>^«  '^^"^ 

fense.    On  the  cross-examination  a  conversation  be-  .   ^^^^' 

tween  him  and  one  Foster  was  called  out.    All  we  learn      CoiiirBE 
is,  that  "the  conversation  related  to  the  subject-matter     Wwtow. 
of  the  suit."    Foster  was  then  called,  more,  it  would 
seem,  to  give  fuller  details  of  that  conversation,  than  to 
contradict  Kepler.    To  this  the  defendant  excepted,  Sec. 

Eddy  that  to  contradict  a  witness  with  a  view  to  im- 
peach his  credibility,  the  proper  foundation,  by  examin- 
ing Kepler  and  calling  his  attention  to  the  time,  place, 
person,  and  circumstances,  must  first  be  laid.  Doe  v. 
BeagaUj  5  Blackf.  217,  and  the  authorities  cited,  and 
note. 

Held^  further,  that  as  tiie  evidence  is  not  all  in  the 
record,  and  there  is  no  special  case  made  and  reserved 
under  the  847th  section,  2  R.  S.  p.  116,  the  record  pre- 
sents no  question  for  our  consideration. 

Per  Curiam. — The  judgment  is  aflirmed  with  costs. 

C.  H.  Testy  J.  M.  WUsoTiy  and  J.  B.  JuHaUy  for  the 
appellant. 

0.  P.  MortoUy  J.  S.  NewTnaUy  and  J.  P.  SiddaUy  for  the 
appellee  (1). 

(1)  Counsel  for  the  appellee  oited  1  McLean  547;  1  PhU.  Et.  298;  2 
Peake'8  N.  P.  282;  Doe  y.  JUoffon,  6  Blackf.  217;  JTInUre  t.  Toung,  6 
Blackf.  496;  17  Wend.  419. 
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Mot.  Terai, 

1856. 

ComrvR 

▼. 
Wnrrov. 


pimetare  so  made."    ffeldf  that  W,  was  a  mandatary,  and  respostiUe 
as  niok  firt  groM  ignonaoa  er  groas  nagligenoe;  and  henoe,  the  in- 

ainiotion  was  erroneova. 

The  general  rale  in  bailment  la,  that  where  the  oontraet  is  of  mutual 
benefit)  as  where  work  is  done  for  hire,  ordinary  diligence  is  required. 

But  a  mandatary  is  held  only  to  slight  diligenoe,  and  is  responsible  only 
for  a  breach  of  orders^  gross  nei^genee  or  ftrand. 

The  diligence  required  is  proportioned  to  the  Talue  of  the  propertj 
bailed,  or  the  delicacy  of  the  operation  to  be  performed. 

Terdict  in  these  words:  "We  the  Jory  find  for  the  plaintiff  one  cent, 
and  costs  to  the  defondanf  Subsequently  one  of  the  jury  filed  an 
aAdaTit  stating  in  substanee  that  these  words  did  not  Ailly  exprtn 
the  meaning  of  the  Terdict— the  Jury  intending  that  the  defendant 
should  pay  costs.  On  this  affidayit  the  plaintiff  moyed  for  a  new  trial. 
Motion  OTcrruled. 

Beldf  that  the  yerdict  is  not  ambiguous;  that  the  words  "costs  to  the 
defendant,"  taken  in  connection  with  the  context,  mean  that  the  de- 
fendant reooTcr  costs. 

Meldj  also,  that  the  Court  properly  regarded  these  words  as  surplusage; 
and  that  the  judgment  for  one  cent  damages  and  a  like  sum  in  costs, 
and  that  the  defendant  recover  as  to  the  residue  of  the  costs,  was 
correct. 

Meidf  also,  that  the  plaintiff  could  recoTer  no  more  oosts  than  damages, 
and  the  Tcrdict  being  one  cent,  the  law,  and  not  the  jury,  determined 
the  question  of  costs. 

Beidj  also,  that  the  affidarit  of  the  Juror  could  not  be  heard  to  impeach 
his  own  Tcrdict. 


Tustdaut 
Dee&mber9. 


APPEAL  from  the  Wabash  Circuit  Court. 

Stuaet,  J. — Conner  sued  Winton  for  unskilfullj  doc- 
toring a  horse.  The  complaint  contains  two  counts 
alleging  in  substance  that  Conner  was  the  owner  of  a 
horse  worth  175  dollars^  which  had  a  swelling  on  the 
hock  joint;  that  Winton  represented  that  he  could 
relieve  the  horse  by  lancing,  &c.;  that  he  accordingly 
lanced  the  diseased  limb,  but  so  ignorantly  and  unskil- 
fully as  for  ever  to  disable  the  horse  and  render  him 
worthless.  It  is  further  alleged  that  Conner  was  put  to 
25  dollars  expense.    Damages  laid  at  200  dollars. 

Winton  answers,  denying  generally  the  aUegations  in 
the  complaint  and  also  denying  in  separate  paragraphs 
the  several  material  matters  alleged,  averring  that  the 
lancing,  ftc,  was  done  at  the  instance,  and  with  the  ap- 
probation^  of  Conner. 
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Jnty  trial  and  verdict  in  these  words:    ^^We  the   Nov.  Tem, 

JQiy  find  for  the  plaintiff  one  cent,  and  coBts  to  the 

defendant^'  ^"•■* 

Snbsequently  Pder  Kingj  one  of  the  jury,  filed  an  Wihtom. 
affidavit  stating  in  sabstuM^  that  these  words  did  not 
fdllj  express  the  meaning  of  the  verdict— the  jury  in- 
tending that  the  defendant  should  pay  costs.  On  this 
affidavit  the  plaintiff  moved  the  Court  for  a  new  trial 
which  was  overruled.  This  ruling  is  assigned  as  error. 
But  the  Court  below  was  clearly  correct.  The  words 
of  the  verdict  are  not  ambiguous :  they  need  no  explan- 
ation. *^  Costs  to  the  defendant/'  taken  in  connection 
with  the  context,  can  mean  nothing  else  than  that 
the  defendant  recover  costs.  The  Court  properly  re- 
garded these  words  as  surplusage,  and  rendered  a  judg- 
ment for  one  cent  damages  and  a  like  sum  in  costs, 
and  that  the  defendant  recover  as  to  the  residue  of  the 
costs,  2  B.  S.  p.  127.  The  plantiff  could  recover  no 
more  costs  than  damages,  and  of  course,  the  verdict 
being  one  cent,  the  law,  and  not  the  jury,  determined 
the  question  of  costs.  Besides  we  do  not  see  anything 
in  this  case  to  exempt  it  from  the  well  settled  rule  that 
the  affidavit  of  a  juror  cannot  be  heard  to  impeach  his 
own  verdict  Barlow  v.  The  State^  2'  Blackf.  114. — Glum 
V.  SmUh,  5  Hill,  660. 

It  is  contended  that  this  is  a  case  arising  ex  contractu 
and  not  ex  ddicto^  and  hence,  that  the  Court  erred  in 
giving  the  defendant  costs.  If  this  were  true,  still  the 
plaintiff  not  having  recovered  50  dollars  would  be  liable 
to  ooets.  2  B.  S.  126,  s.  897,  and  note.— C^A;  v.  WU- 
dridgey  5  Ind.  R.  176. — Fogksong  v.  ifoon,  5  Ind.  R. 
545. — Higman  v.  Brcwtiy  8  Ind.  R  480.  But  the  more 
approved  form  of  instituting  such  an  action  under  the 
old  practice  would  have  be^i  in  case.  One  ground  of 
liability  against  Winton  might  be  that  he  was,  or  as- 
sumed to  be  a  farrier.  For  negligence  in  that  capacity, 
and  when  the  damages  were  not  immediate  but  conse- 
quential, case  would  be  the  better  form,  though  as* 
^  sumpsit  mi^t  also  be  sustained.    1  Chit.  PI.  184.    And 
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No'V  Tenn,   in  this  view  of  the  caae  the  judgment  in  fieivor  of  the 
defendant  for  costs  would  also  be  right. 


OoKHKB         ipj^^  folowing  instruction  to  the  jury  is  excepted  to 
WiMToir, .   by  the  plaintifi": 

"K  Winton  pretended  to  no  skill  as  a  farrier,  or  was 
not  known  to  Conner  as  such,  but  as  a  matter  of  friend- 
ship or  otherwise,  recommended  the  making  of  the  punc- 
ture, and  the  same  was  assented  to  by  Conner,  and  the 
puncture  was  accordingly  made,  Dr.  Winton  is  not 
liable,  even  though  the  horse  died  in  consequence  of 
the  puncture  so  made." 

The  general  rule  in  relation  to  bailment  is,  that  where 
the  contract  is  of  mutual  benefit,  as  where  the  work  is 
done  for  hire,  there,  ordinary  diligence  only  is  required. 
Here,  there  is  no  special  contract  to  that  effect  set  up. 
So  that  none  of  the  received  doctrines  in  relation  to 
care,  skill,  Ac,  combined  are  applicable.  The  instruc- 
tion assumes  that  the  lancing  was  done  without  hire 
^^as  a  matter  of  friendship  or  otherwise,"  and  hence,  its 
correctness  must  be  tested  by  the  rules  applicable  to 
that  species  of  bailment. 

When  an  act  is  thus  done  gratis,  it  is  called  in  the 
books  a  mandate.  Story  on  Bailm.  p.  159  — Coggs  v. 
Bernard,  1  Smith's  L.  Cases,  82. — 2  Kent,  568.  It  was 
therefore  a  bailment  of  the  horse  in  regard  to  which 
Winton  undertook,  as  assumed  in  the  instruction,  to  do 
an  act  without  reward. 

What,  then,  were  the  obligations  of  Dr.  Winton  b^ 
such  mandatary  ?  That  a  mandatary  is  liable  for  mis- 
feasance or  malfeasance  is  settled  by  the  highest  autho- 
rity. Story  on  Bailm.  180,  infra. — 2  Xent,  569.  The  de- 
gree of  diligence  required  of  the  mandatary  is  equally 
well  settled.  He  is  bound  only  to  slight  diligence,  and 
responsible  only  for  gross  neglect.  2  Kent,  571,  572.— 
Story  on  Bailm.  194. — Whitney  v.  Lee,  8  Met.  91.  In 
Tracy  v.  Wood,  3  Mason,  132,  it  is  held  that  a  manda- 
tary is  liable  if  he  omit  that  care  which  persons  of  com- 
mon prudence  are  accustomed  to  take  of  their  own  pro- 
perty.   In  Moore  v.  Mifurgtie,  Cowp.  479,  Lord  Mansfidd 
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held,  that  to  maintain  such  an  action,  the  defendant  must 
be  gnilty  either  of  a  breach  of  orders,  gross  negligence, 
or  fraud.    So,  also,  DartnaU  v.  Howard^  4  B.  and  C.  845. 

The  authorities  are  also  abundant  to  show  that,  in 
proportion  to  the  value  of  the  article  to  be  kept,  or  the 
delicacy  of  the  operation  to  be  performed,  will  the  act 
assume  character.  What  would  be  simply  negligence 
as  to  one  thing,  would  be  gross  negligence  as  to  another. 
What  would  be  ordinary  care  in  relation  to  a  pound  of 
nails,  would  be  gross  negligence  in  relation  to  a  like 
weight  of  gold  coin.  So  what  might  be  proper  care  in 
mending  a  plow,  might  be  the  grossest  negligence  as 
^plied  to  the  repair  of  a  watch.  Story  on  Bailm.  supra. 
So  that  what  on  the  part  of  Winion  might  have  been 
due  diligence  in  thrusting  his  lance  into  a  vein  of  the 
horse's  neck,  might  have  been  very  gross  negligence  in 
lancing  the  complicated  and  delicate  machinery  of  the 
hock  joint. 

It  is,  therefore,  very  clear  that  though  Winton  acted  as  a 
"friend  or . otherwise,"— tiiat  is,  without  compensation, 
as  the  instruction  implies,-he  might  still  be  liable  for 
consequences.  Hence,  the  instruction  is  erroneous.  It 
makes  his  mandatary  position  screen  him  from  all  Ua- 
bilily.  The  assumption  in  relation  to  his  not  being  a 
professional  farrier  is  equally  erroneous.  If  he  assumed 
to  perform  so  delicate  an  operation,  his  not  being  a  pro- 
fessional farrier  would  not  screen  him  from  liability  in 
case  he  performed  it  in  gross  ignorance  or  with  gross 
negligence. 

We  think  the  instruction  not  only  erroneous,  but  well 
calculated  to  mislead  the  jury. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

H.  P.  BiddUy  for  the  appellant. 


NaT.  Term, 

1856. 

COHMKR 
T. 
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The  Btats 

▼. 

Ths  Wmn- 

wATsm,  Val- 

LBT  Camjll 

Compjuit. 


The  State  on  tbe  rektion  of  The  Boaxd  ov  CkMaai- 
sioHBBd  of  Dbabbobv  Couhpit  v.  The  WBiawism 
Yaiajsz  Caeal  Oompaet. 

Writ  of  mandate  ftgeiMt  •  eaaal  oompaaj,  eemmiidiag  them  te  mboUd 
a  bridge,  or  show  eaoee,  &o.  Tlie  affidarit  npoa  which  the  writ  wae 
iseaed,  stated  that  when  the  State  eonstmeied  the  eanal,  there  ms, 
and  at  all  times  since  has  been,  a  public  highway  of  the  State,  cross- 
ing V.  riyer  at  the  place  occnpied  bjr  tiie  pool  made  by  s  feeder  ilsa; 
that  before  the  erection  <if  the  dam  there  wae  a  ford  in  said  ri¥«r  at 
that  place,  by  which  trayelers  ceold  and  did  pass  the  riTCi^  ezoept 
when  it  was  high;  that  by  the  erection  of  the  dam,  the  fbrd  wss  ren- 
dered impassable,  by  reason  of  which  the  State  erected  a  pnUic  bridge 
across  the  pool;  that  said  bridge  was  maintained  by  the  State  on  ssM 
highway  ontil  she  transferred  the  canal  with  its  appnrienanoes  to  the 
company,  whose  du^  it  is  stall  to  maintain  the  same;  that  in  Ikcmh 
her,  1868,  the  bridge  was  carried  away  by  a  flood,  and  that  the  oeoi- 
pany,  not  regarding  their  duty,  ftc^  hate  wholly  ikiled,  fto,  to  rebuQd 
the  same,  Ac  The  bill  of  exceptions  staiss  that  the  company  appeared 
and  moTcd  to  dismiss  the  suit  on  the  ground  that  their  principal  ofioe 
and  place  ef  business  is  in  a  county  oyer  which  the  Court  hae  not  Jn- 
'  risdiction;  that  the  motion  was  resisted  by  the  plaintiff  but  sustained 
by  the  Court 

ffOd,  that  as  the  plainttfT  fttiled  in  the  Court  below  to  stato  the  grsvndi 
upon  which  he  resisted  the  motion  to  dismiss^  and  the  reoerd  being  aUent 
on  the  subject,  it  must  be  presumed  that  there  were  before  the  CeaK 
facts  sufficient  to  Justify  ito  action  under  the  statuto;  but, 

MeUf  also,  that  this  case  is  not  within  that  class  of  actions  iriiich  mast 
be  instituted  in  the  county  in  which  the  sul^t  of  the  acdoB,  erMBt 
part  of  it  arose;  nor  does  the  act  of  1862,  prescribing  the  manner  ef 
proceeding  against  canal  companies  for  fiailure  to  rebuild  or  repur 
bridges,  apply  to  it 

A  defect  of  jurisdiction  is  not  waiyed  by  the  defendant's  appearance  te 
the  action:  the  salt  must  be  dismissed  wheneyer,  in  ito  progisM,  sueh 
defect  appears. 


J>eeembir9. 


APPEAL  from  the  Dearborn  CSreuit  Court 
Dayisoe,  J. — ^ThiB  was  a  proceeding  by  writ  of  Eum- 
date  agunst  the  WkUewaler  VaUey  Canal  ComfOMSy 
who  were  the  defendants  below.  The  affidavit  upon 
which  the  writ  is  predicated,  is  in  substance  as  follows: 
When  the  State  constructed  said  canal,  there  was,  and  at 
all  times  since  has  been,  a  public  highway  of  the  State, 
leading  from  the  town  of  Harrison^  in  Dear6am  coun^, 
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in  a  weetwardly  direction,  which  crosses   Whitewater  Not.  Tenn, 
river  at  the  place  occupied  by  the  pool  made  by  the      i°^^- 


feeder-dam,  a  short  distance  below  said  town,  which  '"■"^tatk 
dam  was  made  by  the  State  to  feed  the  canal.  And  be-  Tbb  Whits- 
fore  the  erection  of  the  dam,  there  was  a  ford  in  said  ^m ^cahal" 
river  where  the  road  crosses  it,  over  which  travelers  Compaht. 
could  and  did  pass  at  their  pleasure,  except  when  the 
river  was  high.  That  by  the  erection  of  the  dam,  the 
ford  was  rendered  impassable  by  the  backmg  up  of  the 
water,  and  the  State,  to  obviate  the  inconvenience  there- 
by occasioned,  at  or  about  the  time  the  dam  was  erected, 
constructed  a  public  bridge  across  said  pool.  The  bridge 
was  kept  up  and  maintained  by  the  State,  as  a  public 
bridge  on  said  highway,  from  the  time  she  erected  it 
until  she  transferred  the  canal  with  its  appurtenances  ta 
said  company,  whose  duty  it  is  alleged  to  be  to  still  keep 
np  and  m«ntam  the  same  as  a  public  bridge.  It  is 
averred  that  in  Decemher^  1858,  the  bridge  was  carried 
away  by  a  flood,  and  that  the  company,  not  regarding 
their  duty  in  the  premises,  have  wholly  failed  and  re- 
fused to  rebuild  the  same,  &c.  Upon  the  filing  of  the 
affidavit,  the  Court  ordered  a  writ,  which  was  accord- 
ingly issued,  and  which,  after  reciting  said  affidavit^ 
commanded  the  company  to  rebuild  said  bridge,  or  show 
cause,  Ac.  There  is  in  the  record  a  bill  of  exceptions 
which  states  that  the  company  appeared  by  their  attor- 
ney and  moved  to  dismiss  the  suit  on  the  ground  that 
they  have  their  principal  office  and  place  of  doing  busi- 
ness in  Chnnersmlle^  Fayette  county,  and  therefore  the 
Dearborn  Circuit  Court  has  no  jurisdiction,  &c.,  which 
motion  the  plaintiff  resisted;  but  the  Court  being  of 
opinion  that  the  suit  should  have  been  conmienced  in 
the  county  of  Fayette^  sustained  said  motion  and  dis-> 
missed  the  cause. 

Agidnst  the  correctness  of  this  decision  two  positions 
are  assumed. 

1.  The  motion,  if  at  all  valid,  should  have  been  made 
before  appearing  to  the  action,  or  by  way  of  plea  in 
abatement. 

Vol,  Vm.— 21 
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Nov.  Term,       2.  The  EctioQ  is  local  in  its  natare,  and  must  be 
brought  in  the  county  where  the  duty  sought  to  be  en- 


The  Stats 

V. 


forced  is  to  be  performed. 


The  White-  We  have  a  statute  which  enacts  that  any  action 
\^eT^Canal  against  a  corporation  may  be  brought  in  the  county 
doMPANT.  where  the  corporation  has  an  office  for  the  transaction 
of  business,  or  any  person  resides  upon  whom  process 
may  be  served  against  the  corporation,  unless  otherwise 
provided,  &c.  2  B.  S.  p.  222,  s.  796,  Aa  the  plaintiff 
failed  in  the  Court  below  to  state  the  grounds  upon 
which  he  resisted  the  defendant's  motion,  and  the  record 
being  otherwise  silent  on  the  subject,  we  must  presume 
that  there  were  before  the  Court  facts  sufficient  to  justify 
its  action  under  the  section  to  which  we  have  referred 
A  defect  of  jurisdiction  is  not  waived  by  the  defend- 
ant's appearance  to  the  action.  Whenever  in  the  pro- 
gress of  a  cause  such  defect  appears,  the  suit  should  be 
dismissed.  Van  Santvoord's  PI.  725.  But  it  is  assumed 
that  the  present  action  is  local  in  its  nature,  and  most 
be  brought  in  the  county  where  the  duty  sought  to  be 
.  enforced  is  to  be  performed.  The  code  points  out  and 
defines  the  subject-matter  of  all  the  actions  which  must 
be  instituted  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated.  But  the  case 
at  bar  does  not  seem  to  be  within  the  definition.  2  B. 
S.  pp.  38,  84,  ss.  28,  29,  We  are,  however,  referred  to 
an  act  of  1852,  which,  it  is  said,  expressly  requires  ac- 
tions such  as  this  to  be  commenced  in  the  county  where 
the  duty  sought  to  be  enforced  is  to  be  performed.  That 
act  provides  that,  "  Whenever,  by  virtue  of  any  law  of 
this  State,  it  shall  be  the  duty  of  any  canal  company  to 
rebuild  or  repair  any  bridge  across  the  canal  of  such 
company,  and  they  fail  to  perform  that  duty,  the  board 
of  commissioners  of  the  county  where  the  bridge  should 
have  been  rebuilt,  &c.,  may  bring  suit  in  their  own 
liames  against  such  company,"  Ac.  It  further  provides, 
that  the  proceeds  of  any  judgment  that  may  be  obtained 
against  such  company  for  so  failing,  Ac,  shall  be  applied 
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to  the  rebuilding,  &c.,  of  such  bridge.    Acts  of  1852,   Nov.  Term, 
p.  92.  ^^5^- 


Aeholp 

V. 


These  proviaions  evidently  do  not  apply  to  the  ques- 
tion under  diBcnssion.  The  writ  of  mandate  does  nbt  SvAirriBLD. 
assume  that  the  bridge  constructed  by  the  State  crossed 
the  canal.  iN'or  is  this  suit  in  the  name  of  the  board  of 
commissioners.  And,  moreover,  that  branch  of  the  act 
which  relates  to  the  application  of  the  proceeds  of  a  re- 
covery against  the  company,  at  once  shows  that  the  pro- 
ceeding by  mandate  is  not  contemplated;  because  in 
such  proceeding  a  judgment  for  damages  is  not  allowed. 
For  aught  that  appears  in  the  record,  the  ruling  of  the 
Court  is  not  erroneous. 

Per  Curiam. — ^The  judgment  is  ajSrmed  with  costs. 

J.  Rymarij  for  the  State. 


Arnold  and  Others  v.  Stanfisld. 

Bill  agminst  widows  and  minor  heira  to  foreclose  a  mortgage  giyen  to 
secure  the  payment  of  promissory  notes  for  the  purchase-money.  The 
record  shows  that  the  infants  appeared  by  guardian  ad  UUmy  and  an- 
swered in  the  usual  manner;  and  that  the  cause  was  suhmiited  on  the 
bill,  exhibits,  and  oral  testimony  as  to  the  execution  of  the  mortgage. 
Decree  of  foreclosure.  It  is  not  shown  that  the  notes  were  produced, 
or  their  execution,  or  CTen  their  existence  proved  on  the  trial.  There 
is  no  allegation  of  their  execution  in  the  biU ;  but  they  are  described 
in  the  mortgage. 

Held,  that  it  was  not  essential  that  the  execution  of  the  notes  should  be 
stated  in  the  bill;  for  the  mortgagors  would  be  estopped  Arom  denying 
it,  and  the  heirs  are  bound  by  the  same  estoppel. 

ffeld,  also,  that,  the  action  being  upon  the  mortgage,  it  is  weU  sustained, 
prima  faeie,  by  proof  of  the  execution  of  that  instrument. 

Heldf  also^  that  the  Court  below,  the  defendant0  being  infants,  mighty 
in  the  exercise  of  a  discretionary  power,  haye  withheld  its  decree  un- 
til the  notes  were  produced,  or  their  absence  accounted  for;  but  the 
non-exercise  of  such  power  is  no  ground  for  rerersal. 
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AftiioLD  Stanfield,  to  foreclose  a  mortgage  against  Mary  Ann 
Stanfuld.  Amoldj  the  widow,  and  Stephen  and  Ann  M.  Arnold  the 
^^^1^^  o  heirs  at  law,  of  George  Arnold ;  Louisa  Arnold^  the  widow, 
and  Theresa^  Mnily^  Eugene,  Jacob,  and  William  Arnold^ 
the  heirs  at  law  of  Joseph  Arnold;  and  Margaret  Soger ^ 
the  widow,  and  Elma  S.  and  Hester  Sager  the  heiresses 
at  law  of  Hiram  Sager.  The  mortgage  is  in  the  usual 
form.  It  was  executed  by  the  said  George,  Joseph  and 
Hiram  in  their  lifetime.  It  is  copied  in  the  bill,  and 
shows  that  it  was  given  to  secure  the  payment  of  three 
promissory  notes  described  in  the  mortgage,  each  of 
which  is  for  the  payment  of  266  dollars  and  66  cents. 
The  bill  alleges  that  said  heirs  at  law  are  all  infants, 
and  the  record  shows  that  they  appeared  by  guardian 
ad  liteMj  who  answered  in  the  usual  manner.  It  further 
shows  that  the  cause  was  submitted  on  bill,  exhibits, 
and  oral  testimony  as  to  the  execution  of  the  mortgage; 
and  on  final  hearing,  the  Court  rendered  a  decree  of 
foreclosure,  &c.  The  record  does  not  show  that  the 
notes  were  produced  as  exhibits  or  otherwise,  nor  that 
proof  of  their  execution,  or  even  of  their  existence,  was 
given  on  the  hearing  of  the  cause;  hence,  it  is  insisted 
that  the  decree  against  the  infants  is  erroneous. 

There  is  no  allegation  in  the  bill  relative  to  the  exe- 
cution of  the  notes,  nor  is  it  essential  that  there  should 
be.  They  are  described  in  the  mortgage ;  and  the  mort- 
gagors, having  executed  that  instrument,  would  be,  were 
they  defendants  in  this  case,  estopped  from  denying  the 
existence  of  the  notes  thus  described.  The  widows  and 
heirs  are,  of  course,  bound  by  the  same  estoppel.  It  is 
true,  the  bill,  as  to  the  infants,  stood  as  if  each  material 
allegation  had  been  denied,  and  each  should  be  sustained 
by  sufficient  proof;  but  is  it  not  so  in  this  case?  The 
suit  was  instituted  on  the  mortgage  and  not  on  the 
notes;  and  it  seems  to  us  that  this  action  is  well  main- 
tained, prima  facie,  by  proving  the  execution  of  the 
contract  upon  which  it  is  based.    The  Court,  the  de- 
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fendants  being  infants,  might,  in  the  exercise  of  a  dis-   Not.  llenn, 
cretionary  power,  have  withheld  its  decree  until  the      ^^^' 
notes  were  produced  or  their  absence  accounted  for;      Miller 
but  the  non-exercise  of  such  power  is  evidently  no   Thb  State. 
ground  of  reversal.    We  are  referred  to  Campbell  v. 
CampbeUy  1  Ind.  R.  220.    That  case  simply  decides  that 
the  answer  of  a  complainant  to  the  cross-bill  of  adult 
defendants,  stating  the  consideration  of  a  note,  cannot 
be  taken  as  proof  against  the  infant  defendants.    This 
decision  is,  tiierefore,  inapplicable  to  the  case  at  bar. 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
r.  AUeUy  JR.  C.  Gregory  and  R.  Jonea^  for  the  plaintiff. 


Neal,  Administrator  v.  High. 

ERROR  to  the  Vigo  Circuit  Court.  Tue^dity, 

Per  Curiam. — The  judgment  is  affirmed  with  costs      ^  ^ 
upon  the  evidence.    The  record  presents  no  other  ques- 
tion.   There  is  only  a  general  assignment  of  error. 

GooKiNS,  J.,  having  been  concerned  as  counsel,  was 
absent. 

J.  P.  Usher,  for  the  plaintiff 

S.  B.  GookinSy  for  the  defendant. 


MiLLBR  V.  The  Staie. 

The  jeopardy  in  which  a  person  cannot  be  twice  put  for  the  same  of- 
fense, has  been  onee  incurred  by  the  prisoner,  when  he  has  been 
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Not.  Term, 

1856. 

MiLIiXft 
T. 

The  Statk. 


given  in  ohArge  on  a  legal  indictment,  to  a  oompeient  jury,  wMoh  has 

been  unneoessarily  discharged. 
The  Court  has  no  discretionary  power  to  discharge  the  jury  to  whom  the 

cause  of  the  prisoner  Has  been  submitted. 
Such  discharge  must  result  Arom  a  necessity  determined  by  law,  or  it 

win  release  the  prisoner. 
The  fact  that  the  jury,  after  twelve  hours'  consultation,  report  that  they 

cannot  agree,  does  not  constitute  such  a  necessity. 
A  cause  which  has  not  progressed  to  final  judgment,  is  not  appealable 

to  this  Court 


December  9. 


APPEAL  from  the  Tippecanoe  Circuit  Court. 

Pbrkdts,  J. — Miller  was  indicted  for  grand  larceny 
— waB  arraigned,  put  upon  trial,  and  his  cause  was 
given  to  the  jury.  After  the  jury  had  heen  out  twelve 
hours  they  returned  into  Court  and  stated  that  they 
could  not  agree.  The  Court  asked  the  counsel  what 
they  had  to  say  about  the  discharge  of  the  jury,  and 
they  replied,  nothing.  The  prisoner  was  not  brought 
up  from  jail  nor  consulted.  The  Court,  of  its  own  mo- 
tion, then  discharged  the  jury,  and  the  defendant's 
counsel  excepted,  and  interposed  a  motion  for  the  dis- 
charge of  the  prisoner,  on  the  ground  that  the  discharge 
of  the  jury  operated  as  an  acquittal  to  him;  but  the 
Court  overruled  the  motion,  and  ordered  the  prisoner  to 
remain  in  custody  for  trial  at  a  subsequent  term,  by 
another  jury.  The  counsel  excepted.  The  then  term 
was  not  nearing  its  termination. 

The  prisoner  appealed  to  this  Court. 

The  cause  not  having  been  brought  to  final  judg- 
ment, was  not  appealable  to  this  Court  Newell  v. 
Gatlingj  7  Ind.  R.  U7^—Farrd  v.  The  Statey  id.  345.— 
Branham  v.  The  Fort  Wayney  ^c.  Railroad^  Co.y  id.  524. 
But  as  we  have  no  doubt  upon  the  point  of  law  in- 
volved, and  much  future  trouble,  and  perhaps,  hard- 
ship, in  the  cause  will  be  saved  by  its  decision,  we  pro- 
ceed to  make  it. 

The  constitution  of  this  State  provides  that — "Ifo 
person  shall  be  put  in  jeopardy  twice  for  the  same  of- 
fense;" and  the  decision  of  this  cause  depends  upon  the 
construction  to  be  put  upon  the  provision. 
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The  eoorts  of  Pennsylvania^  Virginian-North  Carolina^   Not.  Term, 
Tennessee^  and  Alabama^  differ  from  those  of  the  United  —  ^^' 
Staies,  New  York,  Massachusetts  and  Mississippi,  aa  to      ^^'^;;^« 
the  meaning  of  the  constitutional  provision  in  question.   Thb  Statk. 
The  latter  courts  understand  it  to  mean  thp^t  a  person 
shall  not  be  twice  tried;    The  former  courts  consider 
the  hazard,  danger,  or  peril  in  which  a  man  shall  not 
be  twice  placed,  as  having  been  once  incurred  by  giving 
him  in  charge,  on  a  legal  indictment,  to  a  regular  jury, 
which  has  been  unnecessarily  dischai^ed  wilhout  rend- 
ering a  verdict.    And  this  latter  is  the  interpretation 
which  the  courts  of  Indiana  have  given  to  the  provision. 
Weimorpflin  v.  The  State,  7  Blackf.  186.— Wright  v.  The 
State,  5  Ind.  R.  290. 

The  courts  above  named  which  hold  that  being  once 
in  jeopardy  is  being  once  tried,  hold  that  a  discharge  of 
the  jury,  in  the  discretion  of  the  court,  without  ren- 
dering  a  verdict,  is  no  bar  to  a  subsequent  prosecution. 
While  the  courts  which  bold  that  being  once  in  jeopardy 
is  being  'put  upon  trial  or,  &c.,  hold  that  courts  cannot, 
in  their  discretion,  discharge  the  jury  to  whom  the 
cause  of  the  prisoner  has  been  submitted.    Gibson,  C.  J.  • 
of  Pennsylvania,  after  arguing  that  the  citizen  has  some  ^ 
other  assurance  of  his  constitutional  right  than  the  dis- , 
eretion  of  a  magistrate,  says:  ^^K  discretion  is  to  be| 
called  in,  there  can  be  no  remedy  for  the  most  palpable  1 
abuse  of  it,  but  an  interposition  of  the  power  to  par-  ; 
don,  &c.    Surely  every  right  secured  by  the  constitution 
is  guarded  by  sanctions  more  imperative."    Quoted  in 
Wharton's  Or.  L.  p.  268  et  seq.    1  Wat.  Archbold,  172. 
The  Supreme  Court  of  this  State  has  already  adopted 
these  views.     Wright  v.  The  State,  supra. 

The  discharge  of  the  jury  must  result  from  necessity, 
a  necessity  determined  by  law,  or  it  will  release  the  pri- 
soner. See  also  Wright  v.  The  State,  7  Ind.  R.  824.  Does 
the  fact  that  the  jury,  after  a  twelve  hours'  consultation, 
report  that  they  cannot  agree,  constitute  such  a  neces- 
sity ?  This  is  the  only  remaining  question.  And  it  is 
already  judicially  settled  in  the  negative  by  the  same 
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^YfiSA™*   ^'^^'^  whose  decisions  we  have  followed  on  the  con- 
struction of  the  clause  in  the  constitution  above  quoted, 


Thk    Oommom 

Council,  of  ft^d  on  the  Subject  of  discharge  by  discretion.  Those 
Indianapolis  decisions  we  must  folIow,  unless  our  statute  directs 
MclIean.  otherwise.  The  code  of  criminal  practice  makes  no  pro- 
vision upon  the  subject,  and  those  in  the  civil  code  do 
not  govern  in  criminal  practice;  and  we  cannot  apply 
them,  as  furnishing  reasonable  rules,  where  thej  would 
conflict  with  a  judiciaUy  settled  construction  of  a  clause 
in  the  constitution. 

The  Court  should  have  discharged  the  prisoner. 
But  as  the  appeal  in  the  cause  was  irregularly  taken, 
it  must  be  dismissed. 
Per  Curiam. — The  appeal  is  dismissed  with  costs. 
W.  F.  Lane  and  E.  A.  GreenUty  for  the  appellant. 


The  Common  Council  of  Indianapolis  and  Anoth^  r. 

McLean. 

SxempUoiift  Arom  tazfttion  are  to  be  striotlj  oo&Btrued. 

The  second  specification  of  section  6  of  the  assessment  and  collectioB 

law  of  1862,  applies  only  to  public  property,  and  does  not  exempt 

from  taxation  property  devoted  to  the  use  of  a  priyate  school. 
A  priyate  boarding-school  is  not  a  literary  institution  within  the  meaa- 

ing  of  the  fifth  specification  of  the  same  section. 
The  fact  that  such  an  establishment  is  or  is  not  incorporated,  does  not 

determine  the  question  of  its  liability  to  or  exemption  from  taxation, 

under  the  statute. 
To  be  exempt,  it  must  haye  the  qualities  specified  in  the  seventh  subdi- 

vision  of  the  same  section. 


D9C«mh$t  9. 


APPEAL  from  the  Marion  Circuit  Court. 
GooKiNS,  J.  —  This  was  a  proceeding  by  McLean 
against  the  common  council  and  treasurer  of  the  city  pf 
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IndianapoliSy  to  enjoin  the  defendants  from  the  coUec-    Nov.  Term, 
tion  of  a  city  tax  levied  upon  the  plaintiff's  property.  — -        — 
The  Circuit  Court  granted  the  prayer  of  the  complaint,  ^^uk^ilo?' 
and  awarded  a  perpetual  injunction,  from  which  the  city  Imdianapou* 

appeals.  McLbah. 

The  property  assessed  in  the  name  of  the  plaintiff  is 
described  as  the  north  half  of  lots  numbered  1  and  2,  in 
square  numbered  85,  valued  at  7,500  dollars ;  personal 
property  700  dollars ;  tax  for  general  purposes  32  dol- 
lars and  80  cents ;  for  school  purposes  16  dollars  and  40 
cents ;  total,  49  dollars  and  20  cents. 

The  ground  on  which  the  real  estate  is  claimed  to  be 
exempt  from  taxation  is,  that  it  is  used  for  school  pur- 
poses. 

The  proof  is  in  substance  as  follows :  There  is  on  the 
ground  a  three  story  brick  building  sixty-six  feet  front 
and  thirty-six  feet  deep,  with  a  frame  building  in  the  rear, 
eighty  feet  in  length  and  two  stories  high.    Both  build- 
ings are  devoted  to  school  purposes.    The  school  has  an 
average  attendance  of  from  one  hundred  to  one  hundred 
and  fifty  scholars.    In  the  frame  building  are  two  music 
rooms,  a  dining  room,  kitchen,  and  two  or  three  small 
rooms.     The  plaintiff  keeps  a  boarding  and  day  school. 
A  boarding-school  for  young  ladies  is  more  efficient  and 
usefiil  than  such  a  school  would  be  without  a  boarding 
department,  and  it  is  the  almost  universal  practice  to 
connect  a  boarding  department  with  a  school  of  this 
kind.     The  teachers  mostly  board  in  the  institution. 
There   are  seven  teachers.     The  average  number  of 
boarding  scholars  is  about  twenty.    There  is  no  part 
of  the  premises  otherwise  used  than  for  purposes  of  in- 
struction and  rooms  and  boarding  for  pupils,  teachersy 
and  others  necessarily  connected  with  the  establishment, 
and  all  the  room  used  is  necessary  for  those  purposes. 
Musical  instruments,  chemical  and  philosophical  appa- 
ratus, and  a  library  are  used.    The  seats  are  mostly  at- 
tached to  the  floor;  some  chairs  and  settees  are  move- 
able.    There  is  no  other  personal  property  that  could  be 
dispensed  with  in  a  school  of  this  character.    The  pro- 


880  CASES  IN  THE  SUPREME  COURT 

^•^- Term,    pert  J  WM  all  in  the  plaintiff's  possession  January  1, 
1853.    The  plaintiff  is  the  superintendent  of  the  school, 


'^ooHCTror'*  *^^  ^®  engaged  in  no  other  business.  The  plaintiff  lives 
ivDiAWAPOLis  in  the  brick  building  with  his  family;  has  household 
McLeah.  ^^^  kitchen  furniture  worth  1,500  dollars.  A  wood- 
house  and  stable  are  on  the  premises,  which  are  conve- 
nient and  necessary  to  the  enjoyment  of  the  school 
The  establishment  belongs  to  the  plaintiff,  and  is  a  pri- 
vate school. 

The  constitution  requires  that  the  General  Assembly 
shall  provide  by  law  for  a  uniform  and  equal  rate  of  as- 
sessment and  taxation,  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting  such  only 
for  municipal,  educational,  scientific,  religious,  or  cha- 
ritable purposes,  as  may  be  specially  exempted  by  law. 
Art.  10,  s.  1. 

The  act  providing  for  the  assessment  and  collection  of 
taxes,  1  R.  8.  p.  106,  exempts  certain  property  from  tax- 
ation. The  exemptions  are  contained  in  the  sixth  sec* 
tion,  which  is  as  follows : 

"  The  following  property  shall  be  exempt  ftom  taxa- 
tion: 

"  1.  The  real  and  personal  property  of  the  United  States 
and  of  this  State ; 

"2.  Every  school-house,  court-house,  market-house, 
poor-house,  and  jail,  and  the  land  whereon  such  buildings 
are  situate,  and  all  county  lands  and  buildings  set  apart 
for  county  purposes; 

*'  3.  All  fife  engines,  hose,  hooks,  ladders,  and  other 
apparatus  for  the  extinguishment  of  fires,  and  all  fire 
engine  houses,  with  the  land  on  which  they  may  be  sit- 
uated, and  all  wharves,  and  all  powder  magazines,  with 
the  land  on  which  they  may  be  situated,  belonging  to 
or  owned  by  any  incorporated  town  or  city  in  this  State, 
and  held  by  such  town  or  city  for  the  use,  benefit,  safety 
or  convenience  of  the  public ; 

"  4.  Every  building  erected  for  religious  worship,  and 
the  pews  and  furniture  within  the  same,  and  the  lands 
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whereon  such  building  is  situate,  not  exceeding  ten   ^^Tojl""' 
acres ;  also,  every  cemetery ; 


"  5.  Every  building  erected  for  the  use  of  any  literary,  ^"u,,^™f" 
benevolent,  charitable,  or  scientific  institution,  or  erected  Ikdiahapous 
for  the  same  purpose  by  any  town,  township,  or  county,  mcLbah. 
and  the  tract  of  land  on  which  such  building  is  situate, 
not  exceeding  twenty  acres ;  also,  the  personal  property 
belonging  to  any  institution,  town,  township,  city,  or 
county,  and  connected  with  or  set  apart  for  any  of  the 
purposes  aforesaid ; 

<'  6.  All  lands  granted  for  the  use  of  common  schools, 
80  long  as  the  same  shall  remain  unsold; 

"  7.  The  personal  property  and  real  estate  of  every 
manual  labor  school  or  college  incorporated  within  this 
State,  when  used  or  occupied  for  the  purposes  for  which 
it  was  incorporated,  such  real  estate  not  to  exceed  three 
hundred  and  twenty  acres." 

It  is  claimed  that  the  property  in  question  is  exempted 
by  the  second  and  fifth  sub-sections  above  quoted.  We 
think  otherwise.  Exemptions  from  taxation  are  to  be 
strictly  construed.  Prom  the  connection  in  which  the 
word  "school-house"  is  used  in  the  second  specifica* 
tion,  we  are  satisfied  that  that  clause  was  only  intended 
to  apply  to  public  property.  It  exempts  court-houses, 
market-houses,  poor-houses,  jails,  and  the  county  lands 
and  buildings.  If  a  tax  were  levied  on  these,  the  pub* 
lie  would  only  tax  their  own  property  and  pay  the  tax 
to  themselves,  which  would  be  absurd.  The  same  may 
be  said  of  a  school-house  belonging  to  the  people  at 
large.  It  is  a  rule  in  the  construction  of  statutes,  that 
words  found  in  the  same  connection  may  be  referred  to 
to  ascertain  the  legislative  intention.    Smith's  Com.  656,  \ 

657.  In  Adams  v.  Bancroft,  8  8umn.  886,  Mr.  Justice 
Story  applied  the  maxim  noseitur  a  sociis  to  the  interpre- 
tation of  a  statute  by  which  a  restricted  meaning  was 
given  to  words  of  general  signification  in  the  designa- 
tion of  species.  So  here,  when  every  other  species  of 
property  mentioned  in  the  clause  must  be  public  pro- 
perty, and  school-houses  may  be,  and  generally  are,  we 


882  CASES  m  THE  SUPREME  COURT 

Not.  Term,   are  to  presume  that  they  were,  in  the  mind  of  the  legis- 

lature  in  making  the  enactment. 

^SuiioiL  OP*  ^^^  ^^  subdivision  exempts  every  building  erected 
iiTDiANAPOLn  for  the  use  of  any  literary,  benevolent,  charitable,  or 
McLean,  scientific  institution.  That  all  these  qualities  belong,  in 
some  degree,  to  every  school  where  good  morals,  and 
instruction  of  any  grade  are  inculcated,  we  do  not  doubt 
They  belong  also  to  eveiy  well  regulated  family.  But 
we  think  the  exemptions  here  intended  apply  to  distinct 
and  well  known  claases.  K  the  property  in  qneetion 
belongs  to  either  class,  it  is  the  literary.  Is  the  school 
in  question  a  literary  institution?  The  word  literary 
having  no  fixed  legal  signification,  is  to  be  taken  in  itB 
ordinary  and  usual  meaning.  We  speak  of  literary 
persons  as  learned,  erudite ;  of  literary  property,  as  the 
productions  of  ripe  scholars,  or,  at  least,  of  professional 
write™ ;  of  literary  institutionB,  as  those  where  the  posi- 
tive  sciences  are  taught,  or  persons  eminent  for  learn- 
ing associate,  for  purposes  connected  with  their  profes- 
sions. This  we  think  the  popular  meaning  of  the  word; 
and  that  it  would  not  be  properly  used  as  descriptive  of  a 
school  for  the  instruction  of  youth.  Although  the  profes- 
sion of  teaching  is  highly  commendable  and  praisewor- 
thy,—one  which  both  our  constitution  and  our  laws  are 
designed  to  encourage, — and  although  we  doubt  not  the 
school  in  question  is  excellent  in  character  and'design,— 
yet  it  is  a  private  enterprise,  and  cannot  readily  be  distin- 
guished from  other  honorable  employments  in  which  pri- 
vate capital  is  invested.  We  think  that,  as  a  general  rule, 
is  the  true  line  of  distinction.  Such  is  the  principle  of  the 
case  of  Orr  v.  Bakery  4  Ind.  R.  86.  We  do  not  think 
the  fact  that  the  establishment  is  or  is  not  incorporated, 
determines  the  question  of  its  liability  to  or  exemption 
from  taxation.  To  be  exempt  it  must  have  the  other 
qualities  specified  in  the  7th  sub-section,  above  quoted 
It  is  insisted  that  although  welshould  be  of  opinion 
that  the  real  estate  was  liable  to  taxation,  yet  the  judg- 
ment of  the  Circuit  Court  ought  to  be  affirmed,  because 
there  was  proved  to  have  been  personal  property  on  the 
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premises  whereof  the  taxes  might  have  been  levied.    ^^^^J?™' 
That  argmnent  might  prevail  had  not  the  Circuit  Court . 


expressly  adjudged  that  the  real  estate  was  exempt,  ^couiwilot" 
That  was  an  error  for  which  the  judgment  must  be  re-  Ikdijuiapomi 

versed.  McLeak. 

Per  Guriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

N.  B.  Taylor  and  J.  Coburriy  for  the  appellants  (1). 
".  (7.  Newcomb  and  J".  S.  Harvey,  for  the  appellee  (2). 


(1)  Counsel  for  the  appellants  cited  the  following  authorities: 

The  meaning  of  a  word  may  be  ascertained  by  reference  to  the  mean- 
ing of  words  associated  with  it  This  is  the  means  of  ascertaining  the 
intention  of  the  legislature.  See  Broom's  Legal  Maxims,  450,  461,  456. — 
2  Curtis,  465.— Smith's  Com.  657. 

In  the  case  of  Adamt  et  al,  v.  B€tnero/tf  8  Sumn.  SS4,  in  relation  to  the 
reyenue  laws,  Stort,  J.,  says,  "That  one  of  the  best  settled  rules  of  in- 
terpretation of  laws  of  this  sort  is,  that  the  articles,  grouped  together, 
are  to  be  deemed  to  be  of  a  kindred  nature  and  of  kindred  materials, 
unless  tbere  is  something  in  the  context  which  repels  that  inference. 
N99cUut  a  iocMj  is  a  well  founded  maxim  applicable  to  reyenue,  as  well 
u  to  penal  laws." 

This  was  a  case  in  which  the  plaintiifs,  Adams  and  others,  contended 
that  silk  gloyes  from  Europe  were  free  of  duty.  Bancroft,  the  collector, 
insisted  upon  the  payment  of  twenty-three  per  cent.  duty. 

The  whole  case  turned  upon  the  point,  whether  mitts  and  gloyes  in  the 
second  clause  of  the  second  section  of  the  act  of  1S82,  were  composed  of 
wool  in  whole  or  in  part,  or  might  be  silk  or  other  material.  Out  of 
some  nineteen  articles  enumerated,  four  or  fiye  might  be  woolen  or  might 
not  be,  and  gloyes  was  in  that  number.  All  the  rest  were  necessarily 
woolen,  as  broadcloths,  &c. 

The  Court  held,  that  although  gloyes  might  be  silken,  or  of  other  mate- 
rials, yet  in  the  aboye  clause  they  should  be  considered  as  woolen,  since 
the  other  articles  connected  and  named  with  them  were  woolen,  and  that 
the  second  clause  did  not  refer  to  silk  gloyes. 

The  Court  further  said,  that  the  words  in  the  15th  clause  of  the  section 
which  related  to  "all  manufactures  of  silk,"  ooyered  silk  gleyes,  that 
that  clause  was  repealed,  and  so  the  articles  were  duty  free. 

"The  true  theory  of  taxation  is  to  assess  all  property  protected  by  the 
law,  in  proportion  to  its  yalue.  •  *  *  •  Exemptions,  as  they 
are  contrary  to  common  right,  are  not  to  be  fayored  by  the  courts.  They 
should  be  confined  to  the  specified  objects,  and  to  such  as  by  reasonable 
intendment  the  legislature  must  haye  had  in  contemplation.  In  short, 
the  statute  which  exempta  persons  or  property  from  taxation,  is  to  be 
construed  strictly."    Stuart,  J.  in  Orr  y.  Baker ^  4  Ind.  R.  86. 
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Not.  Term,        So  in  MauaeMuttUf  in  a  case  in  whiofa  the  president  and  fellows  of 
1856.        Harvard  CoUege^  having  built  a  dwelling-house  on  the  land  of  the  cor- 


Clabk  poration  within  the  college  yard,  leased  it  to  one  of  their  professors, 
Y.  who  occupied  it  when  assessed  for  taxation.    The  court  held,  that  it  wu 

TaoTiNon.  subject  to  taxation,  and  that  too  under  the  following  statute:  ''The 
personal  property  of  all  literary,  benoYolent,  charitable  and  scientific 
institutions,  and  such  real  estate  belonging  to  such  institutions,  as  shall 
be  aotually  occupied  by  them,  or  by  the  officers  of  such  institutions,  for 
the  purposes  for  which  they  were  incorporated,  shall  be  exempted  from 
taxation."     R.  8.  ch.  7,  s.  5.    See  also  2  Gush.  612,  618,  614. 

Laws  imposing  duties  or  burthens  on  the  public  at  large,  must  be 
strictly  construed,  and  the  imposition  must  be  clearly  and  distinctly 
made  out  from  the  language  used.  Smith's  Com.  718;  8  Sumn.  887; 
Orr  T.  Bakefj  n^a. 

Public  policy  and  the  intention  of  the  legislature  are  both  against  the 
exemption  of  this  property  from  taxation.  And  when  such  intention  is 
discovered  it  ought  to  be  followed,  though  such  a  construction  may  seem 
to  be  contrary  to  the  letter  of  the  statute.    1  Maryland  R.  17. 

(2)  Counsel  for  the  appellee  cited  Chegaraiy  y.  JenJcxM^  1  Seld.  876. 


Clark  and  Another  v.  Trovinger. 

A,  sued  B.  and  (7.  in  the  Court  of  Common  Pleas,  alleging  that  he  held 
a  Judgment  against  />.  which  was  a  lien  on  certain  real  estate  belong- 
ing to  D,;  that  B,  also  had  a  judgment  against  Z>.  which  was  a  prior 
lien;  that  B.  sued  out  an  execution,  and  placed  it  in  the  hands  of  C.  the 
sheriff,  who  by  fraud  and  collusion  with  B.  and  without  the  knowledge 
of  the  plaintiff,  sold  the  real  estate  without  advertising  it  according 
to  law,  and  before  ten  o'clock  on  the  day  of  sale,  and  that  B.  became 
the  purchaser  for  a  sum  less  than  his  judgment;  that  the  plaintiff 
and  others  were  ready  to  bid,  and  wonkl  have  given  more  for  xht 
land  than  the  lien  of  B,  Prayer,  that  the  sale  be  set  aside  as  fraudu- 
lent Demurrer,  assigning  for  cause  want  of  jurisdiction  of  the  sub- 
jeot-matter,  overruled;  answer  making  an  issue;  and  judgment  that 
the  sale  be  set  aside.  Htld^  that  the  title  to  real  estate  being  directly 
in  issue,  the  Court  had  no  jwrisdiction,  and  its  judgment  cannot  be 
sustained. 
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APPEAL  from  the  Mttntinffton  Court  of  Common  ^ov.  Term, 
Pleas.  ^8^^' 


GooKiNS,  J. — Trovinger  brought  an  action  in  the  Claek 
Huntington  Common  Pleaa  against  Clark  and  Brown^  Tboyihom. 
alleging  that  he  held  a  judgment  against  one  Beard,  Tuuday, 
which  was  a  lien  on  certain  real  estate  of  said  Beard; 
that  Clark  also  had  a  judgment  against  Beard  which 
was  a  prior  lien;  that  Clark  sued  out  an  execution  on 
his  judgment  and  placed  it  in  the  hands  of  Brown,  the 
sheriff,  who  by  fraud  and  collusion  with  Clark,  and 
without  the  knowledge  of  the  plaintiff,  sold  the  said 
real  estate  without  advertising  it  according  to  law,  and 
before  the  hour  of  ten  o'clock  on  the  day  of  sale,  and 
that  Clark  became  the  purchaser  for  an  amount  less 
than  his  own  judgment;  that  the  plaintiff  and  others 
were  ready  to  bid  and  would  have  given  more  for  the 
land  than  the  lien  of  Clark.  Prayer,  that  the  sale  be  set 
aside  as  fradulent. 

The  complaint  was  demurred  to,  assigning  for  causes, 
that  the  Court  of  Common  Pleas  had  not  jurisdiction 
of  the  subject-matter,  and  a  misjoinder  of  parties.  The 
demurrer  was  overruled.  Answers  were  filed  putting  in 
issue  the  matters  stated  in  the  complaint.  Trial  by  the 
Court,  finding  for  the  plaintiff,  and  judgment  that  the 
sale  be  set  aside. 

This  judgment  cannot  be  sustained.  The  act  organ- 
izing the  Court  of  Common  Pleas  confers  jurisdiction, 
in  civil  cases,  with  certain  exceptions,  one  of  which  is, 
''where  the  title  to  real  estate  shall  be  in  issue."  2  R.  S. 
p.  18,  s.  11.  In  no  case  could  the  title  to  real  estate  be 
more  dircQtly  in  issue  than  in  this.  The  judgment,  if 
valid,  divested  the  title  of  Clark  under  his  purchase, 
and  transferred  it  to  Beard,  the  defendant  in  execution. 
See  Dixon  v.  HUl,  at  the  present  term  (1). 

Numerous  other  questions  are  discussed,  but  this 
finally  disposes  of  the  whole  case  and  they  need  not  be 
noticed. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
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CASES  IN  THE  SUPREME  COURT 


Not.  Term,    Catise  remanded  with  directions  to  the  Court  to  dis- 
^^^^-      misB  the  suit 

Hakpton        j  jj  Ooffroth,  for  the  appellants. 
J.  B.  Slackj  for  the  appellee. 


▼. 

The  Btati. 


(1)  AnU,  147. 


8"^ 


Hampton  v.  Thb  Statb. 


An  indiotmemt  cannot  be  quashed  under  the  etatnte  •f  1862  for  the  re*- 
8on  that  the  time  when  the  offense  is  stated  to  ha^e  been  committed  is 
giyen  in  figures  instead  of  words. 

At  common  law  it  was  necessary  to  state  }n  an  indictment  a  time  when 
the  offense  was  committed;  but^  in  general,  a  Tarianoe  in  proof  tnm 
the  time  stated  was  immaterial. 

The  statute  of  1852  does  not  change  the  common  law  rule:  it  does  not 
dispense  with  the  statement  of  a  time,  but  the  time  stated  need  not 
be  the  precise  time  proved. 

In  this  case  the  indictment  charged  that  the  offense  was  committed  "on 
or  about  the  80th  day  of  December  J'  ffeld,  that  the  words  "or  aboat" 
were  immaterial,  and  mere  surplusage,  making  no  difference  in  the 
proof  required,  nor  working  any  prejudice  to  the  rights  of  the  de- 
fendant. 

Semble,  that  it  was  noTor  necessary  that  the  allegation  should  be  more 
certain  as  to  time  than  the  proof. 

In  describing  a  counterfeit  bank  note,  it  is  not  necessary  to  set  out  the 
ornamental  deyices,  but  only  the  substantial  parts  of  the  instnunent, 
which  would,  if  genuine,  make  it  a  valid  note. 


December  9/ 


APPEAL  from  the  Hendricks  Circuit  Court. 

GooKiNS,  J. — ^The  appellant  was  indicted  in  the  Hen- 
dricks Circuit  Court  for  forgery  in  passing  a  counterfeit 
bank  note.  A  motion  to  quash  the  indictxnent  waB 
overruled,  and  upon  not  guilty  pleaded,  the  defendant 
was  tried  and  convicted,  and  sentenced  to  the  State's 
prison. 

Two  objections  are  taken  to  the  indictment.  One  is, 
that  the  time  at  which  the  offense  is  stated  to  have  been 
committed  is  given  in  figures  instead  of  words.    In  sup* 
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port  of  tiiis  position  the  appellant  dtee  Fineh  v.  The  ^^-  ^'•'■^ 

State,  6  Blackf.  688,  and  The  Slate  v.  VoahaU,  4  Ind.  R. l??*i_ 

589.    In  the  latest  of  these  cases  the  indictment  was    Hawtor 
found  before  the  B.  8. 1852  were  in  force.    These  stair   Tbx  Stat*. 
ntes,  vol.  2,  p.  868,  s.  61,  provide  that  no  indictment 
shall  be  quashed  for  the  reason  that  dates  and  numbers 
are  represented  by  figures. 

Another  objection  is,  that  the  offense  is  alleged  to 
have  been  committed  ^'  on  or  about  the  SOth  day  of  D€- 
eember"  Ac. 

At  common  law  it  was  necessary  to  state  in  an  indict- 
ment a  time  when  the  offense  was  committed,  but  in 
general,  a  variance  in  proof  firom  the  time  stated  was 
inunaterial.    Arch.  Cr.  PL  84,  35. 

The  2  R.  8.  p.  867,  s.  56,  provides  that  the  precise 
time  of  the  commission  of  an  offense  need  not  be  stated 
in  the  indictment  or  information ;  but  it  is  sufficient  if 
shown  to  have  been  within  the  statute  of  limitations, 
except  where  the  time  is  an  indispensable  ingredient  of 
the  offense.  This  does  not  change  the  common  law 
rule  as  above  stated.  It  does  not  dispense  with  the 
stating  of  a  time,  but  it  need  not  be  the  precise  time 
proved. 

The  same  statute,  s.  61,  provides  that  no  indictment 
or  information  may  be  quashed  for  certain  defects  enu- 
merated, concluding  with, — ^^'nor  any  other  defect  or        • 
imperfection  which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  on  the  merits.'^ 

We  cannot  imagine  any  words  less  material  than 
those  here  complained  of,  and  we  are  inclined  to  regard 
them,  under  this  statute,  as  mere  surplusage.  They 
could  have  made  no  difference  in  the  proof  required, 
and  could  in  no  way  have  prejudiced,  the  defendant's 
rights,  so  fSar  as  we  can  perceive. 

It  may  be  said  that  if  an  offense  were  laid  at  a  time 
not  more  than  one  day  within  the  statute  of  limitations, 
and  the  words  ^^on  or  about"  were  employed,  it  would 
not  certainly  appear  that  it  was  not  barred.  This  would 
be  entitled  to  weight  if  the  allegation  could  in  any  de« 

Vol.  Vm.— 22 
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Hqw.  Term,   gree  affeot  the  proof.    It  is  as  easy  to  dlege  a  day  cer- 

__-•_  _  lAln,  just  within  the  period  of  limitation,  and  so  put  the 

^""^"     party  to  his  defense,  as  to  say  "on  or  about;"  nor  can 

thk  Statk.    we  readily  perceive  why  it  was  ever  necessary  that  the 

allegation  should  have  been  more  certain  as  to  time 

than  the  proof.    If  this  provision  of  the  statute  can 

possibly  apply  to  any  case,  it  must,  we  think,  apply 

here.    It  is  imperative:  no  indictment  may  (which  here 

means  shall)  be  quashed  for  any  defect  which  does  not 

tend  to  the  prejudice  of  the  substantial  rights  of  the 

defendant  on  the  merits. 

The  motion  to  quash  the  indictment,  and  that  b 
arrest  of  judgment,  based  upon  the  same  objections, 
were  properly  overruled. 

On  the  trial  an  exception  was  taken  to  the  admission 
of  evidence  on  the  ground  of  variance.  The  indict- 
ment professed  to  set  out  in  words  and  figures  a  note 
purporting  to  have  been  issued  by  the  bank  of  Geauga^ 
in  the  State  of  OhiOj  for  the  payment  of  two  dollars  to 
the  bearer.  The  instrument  offered  in  evidence  had 
the  word  "two"  in  small  letters  twelve  times  repeated 
in  the  upper  margin,  and  also  a  figure  2  occupying  the 
place  of  the  vignette,  not  shown  in  the  indictment  In 
all  other  respects  it  was  correctly  set  forth.  This  was 
no  variance.  In  describing  a  counterfeit  bank  note,  it 
#  is  not  necessary  to  set  out  the  ornamental  devices,  but 
only  all  the  substantial  parts  of  the  instrument.  The 
number,  letter,  date,  and  other  parts  which  would  if 
genuine  make  the  instrument  a  valid  note,  must  be 
stated  correctly,  where  the  pleader  professes  to  give  the 
tenor  of  the  instrument.  This  having  been  done,  it 
was  properly  admitted  in  evidence. 

Per  Curiam. — The  judgment  is  affirmed  with  coBts. 

C.  C.  Nave  and  J.  WUheroWy  for  the  appellant  (1). 

D.  C.  Ohipman,  for  the  State. 


(1)  Counsel  for  the  appellant  cited  the  following  authorities: 
nfhe  day  and  year  when  an  ofFense  is  charged  to  haTe  been  comnutted 
shonld  be  expressed  in  the  indietment  at  full  length,  mud  not  in  fignrss. 
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The  Sfme  ▼.  FoiAolK,  4  In4.  R.  589;  Fheh  t.  The  ataU,  6  BUokf.  58S;  1     Nor.  Tenn, 
Chit.  Cr.  L.  176.  I8&6. 

The  indictment  mast  be  certain  sb  to  time  and  place,  that  is,  eTery    ^ltonibn~ 
material  fact  stat  ed  in  it  must  be  alleged  to  have  been  done  on  a  par-  y. 

ticnlar  day,  and  at  a  particular  place.    Arch.  Cr.  PI.  10th  ed.  46 ;  Ri>im-     Noi>wirr. 
hmm  T.  The  State^  4  Ind.  R.  699. 

Touching  the  description  of  the  bank  note, — Rez  t.  PoweU^  2  East  P. 
C.  976;  id,  961;  Arch.  Cr.  PI.  10th  ed.  124;  id,  46. 


Anthony  v.  Lewis.  caw  P 

170        53i 

EKROR  to  the  Ddaware  Circuit  Court.  Tueedof, 

Per  Cfuriam. — ^It  is  complained  of  in  this  case  that  the  ^^^^^^^  *• 
Court  refused  to  set  aside  a  plea  in  abatement;  but  there 
is  no  bill  of  exceptions  showing  such  motion  or  action 
of  the  Court,  and  hence,  we  have  no  evidence  of  either. 

The  finding  in  the  case  was  affirmed  by  the  defendant 
by  moving  in  arrest  of  judgment,  and  could  not,  there- 
fore, be  subsequently  set  aside  on  motion,  unless  for  spe- 
cial  cause. 

The  judgment  below  is  affirmed  with  costs. 

W.  Marchy  for  the  plaintiffl 

jr.  S.  BuckleSy  for  the  defendant. 


BoBBETS  V.  NoDwm  and  Another. 

A  new  trial  will  not  be  granted  for  the  reason  that  the  yerdiet  is  alleged 

to  be  contrary  to  law  and  eyidenoe,  except  in  yery  strong  oases. 
An  action  npon  an  undertaking  in  the  nature  of  repleyin  bail,  to  return 
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Not.  Tenn, 
1866, 

ROBBETt 

HoirvitT. 


tiie  preparty  in  e<mtn>T«rt7,  if  muik  retm  thwild  bo  diiwls*^  P*7 
ooets,  &«.,  is  an  Mtion  for  a  monoy  domand  on  oontraet 
If  tho  roooTory  in  suoli  casos  bo  loss  tlian  60  dollars,  tho  plaintilF  must 

pay  oosts. 
A  Tordiot  in  aooordanoo  with  tho  woight  of  ovidonoo,  and  with  jnatioe, 

will  not  bo  disturbod  on  aooount  of  orronoons  inotruotiono  to  th* 

jury. 


Tkmndaif, 
l^eeember  11. 


APPEAL  from  the  Warren  Court  of  Common  Pleas. 

Stuabt,  J.— Suit  by  Boberts  against  Nodwift  and  an- 
other,  upon  an  undertaking  in  the  nature  of  replevin 
bail,  to  return  the  horse  in  controversy  if  such  return 
should  be  adjudged,  pay  costs,  Ac.  Trial  by  jury,  verdict 
for  Roberts  for  48  dollars  and  26  cents,  judgment,  motion 
for  a  new  trial  overruled,  and  the  evidence  made  part  of 
the  record.    Boberts  appeals. 

The  first  of  the  causes  assigned  for  a  new  trial  is  ra- 
ther unpromising,  and  by  no  means  a  favorite  with  the 
counts.  It  is  this :  the  verdict  is  contrary  to  law  and 
evidence,  and  is  not  for  enough  money.  Courts  will 
seldom  distarb  a  verdict  for  such  a  cause,  unless  the  case 
is  a  very  strong  one ;  and  this  is  not  one  of  that  class. 

The  instructions  to  the  juiy  are  complained  of;  but 
this  Court  has  often  decided  that  a  verdict  in  accordance 
with  the  weight  of  evidence,  and  with  justice,  will  not 
be  disturbed  on  account  of  erroneous  instructions  to  the 
jury.  Harris  v.  Doe,  4  Blackf.  869. — Andre  v.  Johnson, 
6  id.  875.  The  evidence  is  all  in  the  record,  and  we 
think  on  examination,  that  it  brings  this  case  clearly 
within  the  rule  cited. 

The  Court  taxed  the  costs  against  the  plaintiff  and  of 
this  he  also  complains.  In  bctions  for  money  demands 
on  contract,  commenced  in  the  Circuit  Court  or  Com- 
mon Pleas,  if  the  plaintiff  recover  less  than  50  dollars, 
inclusive  of  costs,  he  shall  pay  costs.  This  case  is  not 
within  any  exception  recognized  in  the  statute  or  by  the 
courts.  2  R.  S.  p.  126.  For  decisions  on  a  similar  statute 
see  1  Ind.  B.  81 ;  5  Blackf.  495;  8  id.  122;  5  Ind.  R. 
176;  id.  545. 

The  only  question  that  can  arise  as  to  costs  is,  was 
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this  tmdertaking  to  return  the  horse,  a  money  demand 
on  contract? 

The  same  statute  answers  this  question  conclusively. 
Thus,  '^The  phrase,  ^  money  demands  on  contract/  when 
used  in  reference  to  an  action,  means  any  action  arising 
out  of  contract,  where  the  relief  demanded  is  a  recovery 
of  money."  2  B.  8.  p.  228.  In  Brock  v.  Parker^  5  Ind. 
R.  538,  the  suit  was  for  a  breach  of  covenant  of  articles 
of  apprenticeship,  and  the  recovery  lees  than  50  dollars. 
It  was  held  that  the  plaintiff  was  liable  for  costs. 

The  suit  on  the  undertaking  to  return  the  horse,  &c., 
was  clearly  a  money  demand  upon  contract ;  and  the  re- 
covery being  less  than  50  dollars,  and  none  of  the  ex- 
ceptions intervening,  the  plaintiff  was  liable  for  costs. 

Per  Curiam. — ^The  judgment  is  aflBbmed  with  costs. 

R.  A.  Chandler^  for  the  appellant 


Not.  Tern, 

.1856. 

LAvai>ev 
▼. 

BUUOOK. 


Langdom  v.  Bullook  and  Wife. 


It  cannot  be  objected  onder  our  statute,  tbat  a  complaint  bj  husband 
and  wife  does  not  show  in  what  respect  the  wife  was  the  meritorious 
cause  of  action;  though  the  objection  was,  perhaps,  good  at  common 
law. 

The  complaint  might  haTe  been  amended  below  by  striking  out  the  name 
of  the  wife;  and,  if  necessary,  that  amendment  would  be  regarded  as 
made  here. 

If  a  defendant  appear  at  the  first  calling  of  the  cause,  he  must  be  ruled' 
to  plead  before  he  can  be  defaulted;  but  if  on  such  calling  the  defend- 
ant should  not  be  present,  no  rule  can  be  taken  against  him,  but  he 
must  be  defaulted  in  the  first  instance. 

By  the  common  law,  the  Court  could  not  assess  the  damages  in  a  suit 
for  the  tortious  taking  of  personal  property;  but  the  rule  is  changed 
by  statute — by  failing  to  appear  at  the  trial  a  jury  is  waived. 


CASES  or  THE  SUPRKhO:  COURT 


Mot.  Tem,    A  refottl  to  sat  Mide  a  defftolt^  upon  %u.  •Ilidavii  to  the  effect  tliet  tke 
'  1866.  defendant  had  no  recollection  of  serricei  is  within  the  discretion  of 

i^M^imw  '       the  C!ourt 


▼. 


Dteember  11. 


APPEAL  from  the  Vigo  Circuit  Conrt. 

Stuart,  J. — Bullock  and  wife  had  judgment  agsdnet 
Langdon  below  by  default.  Langdon  filed  an  affidavit 
and  moved  to  set  aside  the  default.  Motion  overruled. 
Langdon  excepted,  and  took  hie  appeal. 

Several  errore  are  aasigned,  which  will  be  noticed  in 
their  order. 

1.  The  complaint  does  not  show  in  what  respect  the 
wife  was  the  meritorious  cause  of  action.  This,  was,  per- 
haps, a  good  objection  at  common  law,  but  not  under 
our  statute. 

Without  noticing  the  time  and  manner  of  making 
this  objection,  it  is  sufficient  to  say  that  the  party  might 
have  amended  below  by  striking  out  the  name  of  the 
wife.  2  R.  S.  p.  48,  s.  99.  The  amendment  would,  if 
necessary,  be  regarded  as  made  here.  The  State  v.  Cross, 
6  Ind.  R.  887. 

2.  It  is  urged  {hat  the  Court  erred  in  entering  a  de- 
fault against  the  defendant  on  the  first  calling  of  the 
cause.  He  should,  it  is  said,  have  been  first  ruled  to  plead, 
and  then  if  he  failed  to  comply,  he  might  be  default- 
ed. That  is  the  course  with  parties  who  appear  at  the 
first  calling;  but  if  on  such  calling  the  defendant  is  not 
present,  no  rule  can  be  taken  against  him,  and  a  default 
is  to  be  taken  in  the  first  instance.  This  is  clearly  the 
scope  of  the  statute.    2  R.  S.  p.  42,  ss.  68,  69. 

3.  It  is  urged  that,  as  the  suit  was  for  the  tortious 
taking  of  personal  property,  the  assessment  of  damages 
by  the  Court  was  erroneous.  That  was  the  common-law 
doctrine,  but  the  rule  is  changed  by  statute.  By  failing 
to  appear  at  the  trial,  a  jury  is  waived.  2  R.  8.  p.  115, 
s.  840. 

4.  The  fourth  error  assigned,  is  the  refusal  of  the 
Court  to  set  aside  the  judgment  by  default,  upon  affi- 
davit filed  to  the  effect  that  he  had  no  recollection  of 
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ike  aervioe  of  sommoiis,  and  hence  did  not  appear.    We  ^^-  Twu, 

do  not  think  the  Court  abused  its  diaoretion  in  refusing  ^^^'. 

to  set  aside  the  defisiult  for  that  cause.    2  R.  S.  pp.  48,  ^"^^"^ 

49,  8.  99.  Hkatom. 

Per  Cfuriam* — The  judgment  is  oflinned  with  costs. 
J.  P.  U^iery  for  the  appellant. 


NiOHOLAS  V.  ESATON. 

ERROR  to  the  Clinton  Circuit  Court  TkurBday, 

Pebkinb,  J.— Suit  upon  a  bond  conditioned  for  the  ^«««»**^ii 
payment  of  400  dollars. 

Pleas  were  filed,  but  it  is  not  material  to  state  their 
contents,  as  the  cause  was  submitted  upon  an  agreement 
as  follows : 

^^  It  was  agreed  that  the  Court  should  hear  all  the 
testimony  in  the  case,  and  determine  the  equity  between 
the  parties ;  and  if,  in  equity,  there  should  be  a  liabilily 
on  the  bond,  there  should  be  a  finding  by  the  Court  for 
that  amount.'' 

The  evidence  is  upon  the  record. 

It  appears  that  Heaton  and  Nicholas  traded  lands,  and 
that  it  was  considered  that  Heaton^ a  lands  were  worth 
200  dollars  more  than  those  otNicholaSy  and  Heaion  also 
gave  Nicholas  200  dollars  in  notes,  making  the  lands 
and  notes  exceed  in  value  the  lands  of  Nicholas,  400 
dollars.  But  there  was  a  mortgage  to  the  surplus 
revenue  fiind  of  400  dollars  on  the  lands  of  Heatonj 
which  Nicholas  assiuned  to  pay,  thereby  ^laldng  the 
trade  equal. 

Nicholas  gave  the  bond  sued  on  as  security  for  the 
payment  by  him  of  the  400  dollar  mortgage  in  question, 
and  he  conveyed  his  lands  to  Heaton. 
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Not.  Term,       Heoton  gave  Nicholas  a  bond  to  oonvey  his  lands  to 

—         —  him  as  soon  as  he,  NicfudaSj  should  pay  the  surplos 

CoLLnrB     revenue  mortgage  which  was  upon  them.    Nicholas  did 

Thr  Statb.   not  pay  said  mortgage,  and  it  was  foreclosed  and  the 

land  sold  by  the  State.    This  suit  is  by  Seatan  against 

Nicholas^  on  the  bond  conditioned  for  the  payment  of 

the  surplus  revenue  mortgage,  which  mortgage  Nicholas 

failed  to  pay,  but  which  was  paid,  not  by  HeaJton,  but 

in  part  by  a  sale  of  the  lands  which  JSeaton  had  traded 

to  Nicholas  in  exchange  for  lands  conveyed  by  the  latter 

to  him,  and  which  lands,  when  so  sold,  were  equitably 

the  property  of  Nicholas. 

The  surplus  revenue  mortgage  covered,  in  addition 
to  those  to  be  conveyed  to  Nicholas,  other  lands,  worth, 
according  to  the  evidence,  about  150  dollars,  which 
were  also  sold  by  the  State  on  the  foreclosure  of  said 
mortgage,  for  20  dollars,  and  proceeds  absorbed  in  pay- 
ing interest  and  costs.  This  was  a  damage  to  JETeoton, 
occasioned  by  the  breach  of  the  bond  ^ven  by  Nicholas 
conditioned  for  the  payment  of  said  mortgage,  and  for 
the  reasonable  value  of  those  lands  he  should  have  had 
judgment. 

It  would  seem  that  the  judgment  of  the  Court  below 
was  not  equitably  right  upon  the  facts,  as  the  parties 
agreed  the  Court  should  make  it,  it  being  for  the  entire 
amount  of  the  bond  and  interest,  over  600  dollars. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 

J.  F.  8uUj  JR.  G.  Gregory ,  and  i2.  JoneSy  for  tiie  plain- 
tiff. 


Collins,  Secretary  of  State  v.  Thb  State  on  the  relation 

of  Morrison,  Attorney  General. 

The  ftot  of  1865  ereftting  the  office  of  Attorney  Genenl,  Tested  the  ap- 
pointment of  that  offioer,  for  the  first  term,  in  the  Oenand  Asaemhlj. 
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Che  fftUare  of  ike  AiMmblj  to  oxoreise  their  power,  did  not  Teet  that    5or.  Tem, 
power  elsewhere.  1856. 

The  Yseanoy  in  the  offioe  of  Attorney  General  happened  on  the  taking       Goluhb 
effect  of  the  act  creating  the  offioe;  and  as  the  act  took  effect  firom  t. 

and  after  its  passage,  snch  Tacancj  did  not  happen  during  a  recess  of    ^^  Svatb. 
the  Qeneral  Assembly. 

The  appointment  might  hare  been  made  at  any  session  conTcned  by  the 
execntiTe  before  the  October  election  of  1866. 

The  Secretary  of  State  is  not  merely  the  secretary  of  the  OoTcmer,  sus- 
taining towards  him  the  relation  of  agent  ta  principal:  his  effice  w/m 
created  by  the  oonstitution,  and  he  is  sworn  to  support  it;  and  the 
power  of  the  GoTomor  orer  him  is  limited  and  defined  by  that  instru- 
menL 


APPEAL  from  the  Marion  Circuit  Court.  Thunday, 

GooDNS,  J.— At  the  May  term,  1856,  of  the  Marion  ^^^'^'^  " 
Circuit  Court,  James  Morrison^  in  his  own  proper  per- 
son, and  as  Attorney  General  for  the  State  of  Itidianay 
presented  a  petition  to  said  Court,  setting  forth  that  on 
the  5th  day  of  March,  then  last  past,  he  had  been  ap- 
pointed  and  commissioned  by  the  Gk>yemor,  as  Attorney 
General,  by  a  commission  of  that  date  under  the  great 
seal  of  the  State,  attested  by  Erasmus  B.  CoUins,  Secre-- 
tary  of  State;  that  on  the  following  day,  he  presented 
his  official  bond  with  sufficient  sureties,  to  the  Secretary 
of  State,  at  his  office,  and  offered  to  take  the  oath  of 
office  before  him,  as  required  by  law ;  that  the  Secretary 
refused  to  approve  the  bond,  and  administer  the  oath  of 
office,  on  the  sole  ground  that  the  Governor  had  no 
right  to  make  such  appointment. 

An  alternative  mandate  was  issued  to  the  Secretary, 
to  which  he  answered,  that  the  General  Assembly 
which  enacted  the  statute  creating  the  office  of  Attorney 
General,  continued  in  session  from  the  4th  day  of  Jan- 
uartfy  1855,  until  the  5th  day  of  March,  inclusive;  that 
on  the  5th  day  of  March,  the  Governor  of  the  State  filed 
in  his  office  an  order  commanding  him  to  issue  to  Isa^ie 
Blackford  a  commission  as  Attorney  General;  that  he, 
protesting  against  the  power  of  the  Governor  to  make 
such  appointment,  issued  a  commission  to  said  Black* 
fordy  for  said  office^  which  was  signed  by  the  Gk>vemor» 
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Nov.  Term,    and  attested  by  him  officially,  and  placed  it  in  the  post 

.    !_-?:__   office,  addressed  to  said  Blackford;  that  afterwards,  and 

OoLLi!T8     ^i^j.  ^YiQ  adjournment  of  the  General  Assembly,  the 

Thk  State.  Govemor  took  said  commission  from  the  post  office, 
and  without  his  knowledge  or  consent,  erased  the  name 
of  said  Blackford  therefrom,  and  inserted  that  of  the 
relator,  and  delivered  it  to  him — ^which  is  the ''same 
commission  mentioned  in  the  writ  of  mandate;  that  the 
Govemor  did  not  at  any  time  file  in  his  office  any  ap- 
pointment of  said  Morrison  to  said  office  of  Attorney 
General,  nor  any  order  to  issue  a  commission  to  him  as 
such;  that  said  Morrison  was  never  elected  to  siud  office, 
by  joint  ballot  of  the  General  Assembly;  that  at  the 
time  of  placing  said  commission  in  the  post  office,  said 
Blackford  resided  in  the  city  of  Indianapolis ;  that  he 
(the  Secretary)  had  no  notice  that  Blackford  had  re- 
signed said  office,  or  declined  said  commission,  or  as- 
sented to  any  change  therein,  and  that  he  was  not  in- 
formed in  any  manner,  until  after  the  issuing  of  the 
mandate,  that  said  Blackford  declined  the  office;  for 
which  reasons,  and  because  the  Gk>vernor  had  no  power 
under  the  constitution  and  laws  to  make  such  appoint 
ment,  the  said  commission  was  void.  The  order  referred 
to  is  made  an  exhibit  and  is  as  follows: 

^'  Executive  Department,  Indianaj  Indianapolis^  March 
5th,  1855.  The  Secretary  of  State  will  issue  a  commis- 
sion to  Hon.  Isaac  Blackfordy  as  Attorney  General  for 
the  State  of  Indiana^  to  serve  as  such  for  the  period  of 
two  years,  or  until  his  successor  is  elected  and  qualified. 
Mail  to  him  at  this  place.    Joseph  A.  Wright.^* 

The  reply  admits  the  making  out  of  the  comjmasion 
to  Blackford,  and  states  that  it  was  deposited  in  the  post 
office  by  Strange,  deputy  Secretary  of  State,  whence  it 
was  withdrawn  by  said  Strange,  by  direction  of  the 
Govemor;  and  that  the  erasure  of  the  name  of  Black- 
ford,  and  the  insertion  of  that  of  the  relator,  was  with 
Blackford's  consent  and  approval;  and  that  the  only 
reason  assigned  by  the  defendant  for  his  refusal  to  ap- 
prove the  bond  and  administer  the  oath  of  office,  was 
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that  he  did  not  admit  the  right  of  the  Governor  to   ^^'J^^!^ 
make  the  appointnient. 


On  the  hearing  of  the  canae,  the  Governor  testified  ^^"" 
that  after  he  sent  the  order  to  the  office  of  the  Secretary  Tn  Stato. 
of  State  for  the  appointment  of  Judge  Blackford,  he 
had  a  conversation  with  that  gentleman,  and  thereupon 
he  concluded  to  have  the  commission  issued  to  Mr. 
Morrison;  that  he  went  to  the  Secretary's  office  and 
was  told  by  the  deputy  that  the  conimission  had  been 
sent  to  the  post  office.  .  He  directed  Strange  to  take  it 
fix>m  the  post  office,  which  he  did,  and  brought  it  to  the 
Governor's  house,  where  Strange,  by  his  direction,  erased 
the  name  of  Blackford,  and  inserted  that  of  ilformtm; 
that  Blackford  never  had  the  commission ;  that  he  con- 
sented to  these  acts  before  they  were  done ;  and  that  they 
were  done  on  the  5th  day  of  March,  after  the  General 
Assembly  had  a^oumed  sine  die;  that  ColUns  was  not 
present;  that  he  directed  Strange  to  make  a  corres* 
ponding  alteration  in  the  order  for  issuing  the  com* 
mission.  The  plaintiff  also  gave  in  evidence  the  com- 
mission, and  the  official  bond  which  he  had  tendered. 

Strange  testified  that  the  order  for  the  appointment 
of  Biaekford  was  the  only  one  filed  in  the  Secretary's 
office,  by  the  Governor;  that  without  the  knowledge  of 
OoUins,  he  withdrew  the  commission  from  the  post  of- 
fice, and  carried  it  to  the  Governor's  house,  erased  Btaek- 
ford^s  name  and  inserted  Morrison's — all  which  he  did 
under  the  Governor's  directions;  and  that  he  understood 
him  to  direct  a  corresponding  alteration  to  be  made  in 
the  record  of  commissions  in  the  Secretary's  office, 
which  he  promised  to  do.  Governor  Wright  being  re* 
called,  said  he  had  no  doubt  his  request  related  to  the 
order,  and  not  to  the  record  of  commissions,  and  that 
until  then  he  supposed  the  alteration  had  been  made 
according  to  his  request. 

This  being  all  the  evidence,  the  Circuit  Court  found 
for  the  relator,  overruled  a  motion  for  a  new  trial,  and 
awarded  a  peremptory  mandate,  requiring  the  Secretary 
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^•^- J"™»  to  approve  the  bond  and  adminiBter  the  oath  of  office— 
from  which  order  the  Secretary  appeals. 


GoLLnra  r£n^^  j^  creating  the  office  of  Attorney  General,  (Law8 
The  Stati.  of  1866,  p.  16),  wag  approved  February  21, 1866.  The 
first  section  is  as  follows : 

^*JBeit  enacUdj  &c.,  That  there  be  elected  by  joint  bal- 
lot of  both  houses  of  the  present  General  Assembly,  an 
Attorney  General  of  the  State  of  Indiana,  who  shall 
hold  his  office  for  and  daring  the  term  of  two  years 
after  his  election.^' 

The  second  section  provides  that  at  the  general  elec- 
tion in  October  next  preceding  the  expiration  of  the  first 
term  of  said  office,  and  every  two  years  thereafter,  audi 
officer  shall  be  elected  by  the  qualified  voters  of  the  State, 
according  to  law.  The  third  section  requires  tiiat  he  be 
commissioned  by  the  Governor,  and  that  he  file  his  offi- 
cial bond  in  the  office  of  the  Secretary  of  State,  to  be 
approved  by  that  officer,  and  take  an  oath  of  office  to  be 
administered  by  him.  The  fourth,  fifth,  and  sixth  sec- 
tions point  out  his  duties.  The  seventh  fixes  the  amount 
of  his  annual  salary.    The  eighth  is  as  follows : 

^^  As  it  is  contemplated  by  the  provisions  of  this  act 
to  elect  an  Attorney  General  at  the  present  session  of 
the  General  Assembly,  an  emergency  for  the  immediate 
taking  effect  of  this  act  is  hereby  declared  to  exist,  and 
the  same  shall  be  in  force  from  and  after  its  passage." 

Such  is  the  entire  act. 

Section  18,  of  article  6,  of  the  constitution,  is  as  fol- 
lows : 

**  When,  during  the  recess  of  the  General  Assembly, 
a  vacancy  shall  happen  in  any  office,  the  appointment 
to  which  is  vested  in  the  General  Assembly ;  or  when, 
at  any  time,  a  vacancy  shall  have  occurred  in  any  other 
State  office,  or  in  the  office  of  judge  of  any  court,  the 
Governor  shall  fill  such  vacancy  by  appointment,  whidi 
shall  expire  when  a  successor  shall  have  been  elected 
and  qualified." 

The  appellant  insists  that  the  act  in  question  vested 
the  appointment  of  Attorney  General,  for  the  first  term 
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at  least,  in  the  Genera!  Aaeembly ;  that  the  vacancy  did  N(yT.  Tm, 
not  happen  in  the  recesB  of  that  body,  and,  therefore, 


COLLUIt 


T. 


that  the  Governor  had  no  power  to  appoint 

The  position  of  the  appellee  is,  that  the  term  *^  vested,"  Tm  Stati. 
ased  in  the  constitution,  relates  to  those  offices  only 
which  are  either  by  the  constitution  or  by  law,  given 
exclusively  to  that  body ;  and  that  as  this  was  an  elec- 
tive office,  it  falls  within  the  last  clause  of  the  section, 
which  would  ^ve  the  appointing  power  to  the  Governor, 
without  reference  to  the  time  when  the  vacancy  may 
have  occurred ;  and  further,  admitting  that  the  appoint- 
ment was  vested  in  the  General  Assembly,  that  the  va- 
cancy did  in  fact  occur  during  a  recess  of  that  body. 

It  seems  to  us  very  clear  that  the  appointment  for  the 
first  term  was  vested  in  the  General  Assembly.  The 
language  of  the  act  does  not  seem  capable  of  any  other 
construction.  It  is — ^^  There  shall  be  elected  by  joint 
ballot  of  both  houses  of  the  present  General  Assembly, 
an  Attorney  General,  who  shall  hold  his  office  for  and 
during  the  term  of  two  years  after  his  election."  The 
appellee  insists  that  the  present  session  is  here  intended, 
and  that  if  that  is  not  clearly  shown  by  the  first  section, 
the  language  of  the  eighth  is  conclusive.  We  have  no 
donbt  the  legislature  intended,  when  they  passed  the  act, 
to  elect  an  Attorney  General  during  that  session ;  nor 
have  we  any  doubt  that,  having  failed  to  do  so,  they 
might  have  elected  one  at  any  session  convened  by  the 
executive  before  the  October  election  of  this  year. 

But  if  the  appellee's  premises  were  admitted,  and  if 
they  could  only  have  elected  during  the  present  session, 
his  conclusion  does  not  follow.  By  no  part  of  the  act 
was  any  power  given  to  the  people  to  elect  an  Attorney 
General  before  Odober,  1856,  until  which  time  the  ap- 
pointing power  was  vested  exclusively  in  the  General  As- 
sembly. That  they  failed  to  exercise  it,  did  not  vest  the 
power  elsewhere ;  or,  admitting  that  the  constitution  and 
the  act  are  to  be  construed  together — not  unless  the  va- 
ctticy  should  occur  during  a  recess.  It  was  not,  therefore, 
'^any  other  State  office" — ^that  is,  other  than  those  the 
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K«T.  Term,   appointment  of  which  was  vested  in  the  General  As- 
sembly — ^in  which  a  vacancj  occurred  by  their  failure  to 


Oouurs  elect.  This  view  is  strengthened,  if  language  so  expli- 
Tm  Statb.  cit  can  be  strengthened,  by  the  consideration  that,  if  the 
appellee's  position  be  correct,  the  Ghovernor  might  have 
appointed  immediately  on  the  approval  of  the  act,  with- 
out waiting  for  the  legislature  to  elect;  for  if  it  be 
any  office  other  than  one  the  appointment  of  which  is 
vested  in  the  General  Assembly,  the  Governor  may  ap- 
point at  any  time,  as  well  during  the  session  as  in  a 
recess. 

The  appointment  being  vested  in  the  General  Assem- 
bly, the  question  arises, — ^Did  the  vacancy  happen  dar- 
ing a  recess  of  that  body  ?  We  think  it  did  not.  The 
act,  which  was  approved  February  21,  took  effect  from 
its  passage;  and  the  General  Assembly  a(^oumed  on 
the  5th  of  March.  The  vacancy  happened  as  soon  a& 
the  office  was  created.  There  is.no  difference  between 
thb  case  and  that  of  vacancies  in  the  office  of  senator  id 
Congress.  Const.  U.  8.  art.  1,  s.  8.  In  the  case  of  Mr. 
PhdpSy  appointed  by  the  Governor  of  Vermont  to  fill  a 
vacancy  which  happened  while  the  l^slature  of  that 
State  was  in  session,  the  Senate  decided  that  the  appoint- 
ment was  without  authority;  and  the  office  of  one  sen- 
ator from  this  State  is  now  vacant,  because  the  same 
session  of  the  General  Assembly  which  created  the  office 
of  Attorney  General,  continued  until  the  6th  of  March; 
and  the  term  of  the  incumbent  expired  on  the  third. 

The  executive  power  of  appointment  would  have  been 
as  clear  in  the  one  case  as  in  the  other.  In  the  case  of 
Stocking  v.  The  State^  7  Ind.  R.  826,  we  put  a  construc- 
tion upon  this  provision  of  the  constitution.  Theofficeof 
Circuit  Judge  is  elective  by  the  people.  The  legislatore 
having  formed  another  circuit,  the  Hon.  John  PettU  was 
appointed  by  the  Governor,  Judge  of  the  new  circuit 
until  a  general  election.  Stocking  having  been  tried  be- 
fore Judge  Pettity  and  convicted  of  murder,  appealed  to 
this  Court,  and  insisted  that  a  vacancy  could  not  occur 
within  the  meaning  of  the  constitution,  until  there  htA 
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been  an  incumbent ;  but  we  held  otherwiBe,  and  the   Not.  Term. 
conviction  was  sustained.  - 

It  has  been  suggested  that  it  did  not  devolve  upon  the  Collim8 
Secretary  of  State  to  overrule  the  action  of  the  Qover-  Thb  Statb. 
nor ;  that  that  officer  having  issued  the  commission,  it 
was  the  duty  of  the  Secretary  to  administer  the  oath  of 
office,  and  approve  his  bond.  It  is  not  perceived  upon 
what  ground  this  argument  can  rest,  unless  it  be  that 
the  Secretary  of  State  is  merely  secretary  to  the  Gov- 
ernor, occupying  the  relation  to  him  of  an  agent  to  his 
principal.  This  is  not  the  case.  The  office  of  Secretary 
of  State  is  created  by  the  constitution,  and  the  incum- 
bent is  sworn  to  support  it.  The  power  of  the  Governor 
over  the  subject  is  defined  and  limited  by  that  instru- 
ment. The  Secretary  did  not  institute  this  proceeding 
to  annul  an  act  of  the  Governor;  the  action  comes  from 
the  other  quarter.  It  is  an  attempt  to  compel  the  Sec- 
retary to  do  an  act  which  he  is  not  bound  to  do.  Hav- 
ing come  to  the  concluEdon  that  the  act  of  the  Governor 
was  void,  the  plaintiff  cannot  maintain  an  action  to. 
compel  the  Secretary  to  do  a  further  act  which  would 
have  been  of  no  force  had  it  been  done. 

Per  Ouriam. — The  judgment  of  the  Circuit  Court  is 
reversed  at  the  cost  of  the  relator.  Cause  remanded 
with  instructionB  to  the  Circuit  Court  to  dismiss  the 
suit. 

Davison,  J.,  dissented. 

X>.  JiT Donald  and  E.  Dumant^  for  the  appellant  (1). 

J.  Morriaafij  for  the  State  (2). 

(1)  C<raiiBel  for  the  ftppeUant  oited  1  Chit.  PL  215;  1  SUrk.  Ey.  400^ 
and  notes;  Marbury  y.  Maduon^  1  Cranch.  187;  LockmgUm  t.  Smiih^  Pet. 
C.  C.  466. 

(2)  The  Telator,  in  person,  cited  1  Black.  Com.  Wend.  ed.  60;  Tharnm 
f.  Ch>fes£%  Am.  Law  Reg.  fbr  ^^ifiMtry,  1866^  p.  218;  2  Story'B  Com.  en 
the  CoiMLe.  1569;  1  Kent»  228;  1  Oteenl.  £t.  6;  M.  628;  8  Penio,  881; 
8  Wend.  188. 
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Not.  Teim, 

1856. 

Stbphbits 
▼. 


Stbphhnb  and  Another  i^  Mvib. 


Friday, 
December  12. 


The  defense  of  vmmry  it  penonal  to  the  borrower  mnd  hie  hein  or  repn- 

aeatfttiTOfl. 
A  Tondee  6f  real  estate  who  purchased  salgect  to  a  mortgage  taiafced 

with  usury,  cannot  aTail  hims^  of  that  defense  against  a  bill  for 

foreclosure. 
JSmMe,  that  sueh  Tondee  night  set  up  the  usury,  with  the  oonsent  of  the 

party  who  made  the  usurious  contract,  and  who  was  to  suffer  by  it 
And  if  such  party  to  a  usurious  contract  be  made  a  party  to  the  sctioii, 

he  may  set  up  usury  as  a  ground  of  equitable  relief  to  himsell 

APPEAL  from  the  Decatur  Circuit  Court. 

Stuart,  J. — ^Bill  in  chancery  to  foreclose  a  mortgage, 
filed  in  March,  1868.  Stephens  and  Murphy  answered; 
demurrer  to  the  answer  sustained ;  and  dpcree  for  1^10 
dollars.    Stephens  appeals. 

The  bill  alleges  that  one  Jasq^h  Clarke  was  indebted 
to  Muir  in  the  sum  of  686  dollars  and  79  cents,  by  note 
under  seal,  dated  September  24,  1841,  due  in  twelve 
months,  which,  if  not  pidd  at  maturity,  was  to  draw  10 
per  cent,  interest  from  date,  till  paid ;  and  that  the  mort- 
gage was  given  to  secure  the  payment  of  this  note. 

It  is  further  shown,  that  after  the  execution  of  the 
mortgage,  Clarke  sold  the  mortgaged  premises  to  Ste- 
phenSj  subject  to  the  mortgage,  which  it  is  alleged  Ste- 
phens agreed  with  Clarke  to  pay.  It  frirther  appears  Hist 
Stephens  sold  to  Murphy  the  lands  embraced  in  the  mort- 
gage, with  averment  of  non-payment  of  the  note  at 
maturity,  and  that  no  part  had  since  been  paid. 

Stephens  and  Murphy  answer  (the  latter  by  consent 
adopting  the  answer  of  Stephens),  that  the  matters  al- 
leged in  the  bill  as  to  the  note,  mortgage,  &c.,  are  true ; 
but  that  Stephens  agreed  with  Clarke  to  pay  what  was 
justiy  due  on  the  mortgage;  that  there  was  justiy  due 
thereon  only  160  dollars;  that  as  to  the  residue,  it  was 
usurious;  that  it  originated  in  this  way,  viz.,  that  in 
Fdnnary,  1840,  Clarke  being  in  embarrassed  drcnm* 
stances,  applied  to  Muir  to  borrow  100  dollars  for  ayear, 
for  which  he  gave  his  note  to  Muir  for  187  doUan  and 
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fifty  cents,  with  interest  at  10  per  cent.,  in  case  of  non-   Nov.  Term, 

payment  at  maturity;  that  in  February^  1841,  Clarke  — zz™ 

borrowed  200  dollars,  and  gave  his  note  to  Muir  for  275     Stbvbnh 
dollars,  on  the  same  terms  as  the  former  note;  that  on       Muik. 
the  15th  of  Jfarchy  1841,  Clarke  paid  150  dollars  on  the      * 
two  loans;  that  in  September,  1841,  Muir  and  Clarke 
SkgreeA  upon  another  year's  extension  upon  a  new  note 
for  585  dollars  and  79  cents,  and  securing  it  by  mort- 
gage— ^which  are  the  note  and  mortgage  in  suit. 

It  is  further  averred  that  the  two  loans — one  of  100 
dollars,  in  February,  1840,  and  the  other  of  200  dollars, 
in  February,  1841,  were  the  sole  consideration  for  the 
note  of  September,  1841,  now  sued  on ;  that  150  dollars 
being  paid  on  these  loans  in  March,  1841,  the  residue, 
except  150  dollars,  is  usurious  and  unconscionable.  The 
answer  is  sworn  to,  as  required  by  the  bill. 

The  old  practice  was  still  in  force  when  the  bill  was 
filed;  but  the  demurrer  filed  April,  1854,  conforms  to 
the  new  practice — showing  for  cause  of  demurrer  that 
the  answer  does  not  state  facts  sufficient  to  constitute  a 
defense,  in  this,  viz.,  the  defendants  cannot  take  advan- 
tage of  the  usury,  if  there  was  any  in  the  original  mort^ 

gage- 
The  correctness  of  the  ruling  below,  in  sustaining  this 

demurrer,  is  the  only  question  before  us. 

The  statute  in  force  at  the  date  of  the  contract,  au- 
thorized interest  to  be  taken  at  the  rate  of  10  per  cent, 
if  it  was  so  stipulated  in  writing.    R.  S.  1838,  p.  887. 

In  Kentucky,  it  is  held  that  the  defense  of  usury  is 
personal  to  the  borrower  and  his  heirs  or  representa- 
tives. Campbell  v.  Johnston,  4  Dana,  177.  The  case 
was  this :  Johnston,  the  assignee  of  three  of  five  promis- 
sory notes,  secured  by  a  deed  of  trust  in  the  nature  of  a 
mortgage,  filed  his  bill  to  foreclose,  alleging  against  the 
assignees  of  the  other  two  notes,  that  the  contract  of  as- 
signment was  usurious.  On  this  state  of  &cts  the  court 
say  that,  ^^  Usury  in  the  assignment,  if  true,  cannot  be- 
taken advantage  of  by  Johnston.  It  is  a  matter  inter 
alios  acta,  which  concerns  the  assignee  and  his  repre- 

Vol.  Vm.— 28. 
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Not.  Term,   Bentatives  Only.    It  is  not  charged  that  the  note  is  in- 

. -Z.,  ^* fected  with  usury,  but  only  the  assignment.     The  stair 

'^^"^  utes  of  usury  were  made  for  the  benefit  of  the  borrower 
MuBRAT.  alone.  He  may  receive  their  benefit  if  he  chooses. 
^  But  it  is  not  in  the  power  of  a  stranger  to  take  advan- 
tage of  them,  or  shield  himself  und^  l^&l  provisions 
intended  for  the  protection  of  another."  But  it  is  in 
this  case  impliedly  admitted,  that  it  would  be  competent 
to  set  up  usury  with  the  consent  of  the  party  who  made 
the  usurious  contract,  and  who  was  to  suffer  by  it.  Such, 
we  think,  is  also  the  spirit  of  Gole  v.  Dari^  8  Paige,  639; 
Cole  V.  Savagej  10  id.  688 ;  Gordon  v.  Sbbari,  2  Snmn. 
401;  Cole  v.  Savagsy  1  Clark,  K  Y.  482;  Moffat  v. 
McDowaUj  1  McCord  Ch.  484;  Fenno  v.  SayrCy  8  Ala. 
458. 

Had  Clarkey  from  whom  the  usury  was  exacted,  be^ 
made  a  party,  and  had  he  urged  the  facts  as  a  ground  of 
equitable  relief  to  himself,  personally,  the  very  authori- 
ties which  make  against  the  relief,  when  sought  by  SU- 
phensy  would  have  been  conclusive  in  favor  of  Chrke, 

Per  Curiam, — The  decree  is  affirmed  with  1  per  cent 
damages  and  costs. 

Davison,  J.  was  absent. 

J.  Rymariy  J.  S.  Scobey^  and  TF.  Cumbacky  for  the  ap- 
pellants. 


RiLET  V.  Murray  and  Others. 

The  assignment  of  errors  is  a  pleading  tendering  sn  Issue  ef  law. 
Bioery  pleading  in  %  eoort  of  reoord  should  be  rigned  by  tbe  party  or  lu> 

attorney. 
A  proceeding  cannot  be  quashed  for  a  yarianoe  between  the  process  aad 

complaint — the  Tariance  may  be  amended. 
The  oanses  assigned  for  demurrer  must  oonform  te  the  specificationi  of 

the*  statute. 


December  12. 
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An  aotwer  setting  up  the  irregularity  of  proeeediAgs  in  a  ooort  of  reoord    Not.  Term, 
of  a  foreign  state,  reciting  the  statutes  of  such  state  on  the  subject  of       1856. 
practice,  and  averring  that  the  judgment  of  such  court  was  rendered  """"JiLirr 
upon  evidence  knoir n  to  be  false  and  peijured, — ^is  bad  on  demurrer.  y. 

MUBKAT. 

APPEAL  from  the  Allen  Court  of  Common  Pleas.      .^v^, 

Stuart,  J. — Suit  instituted  on  the  transcript  of  a 
judgment  from  the  State  of  Ohio.  Murray  and  others, 
plaintiffi  below,  recovered.    Riley  appeals. 

The  assignment  of  errors  is  a  pleading  tendering  an 
issue  of  law.  .The  statute  regards  it  in  that  light  when 
it  gpeaks  of  appeals  standing  for  trial,  &c.  2  B,  S.  p. 
160,  s.  56Cf.  Thus,  also,  p.  161,  s.  568,— "No  pleadings 
shall  be  required  in  the  Supreme  Court  upon  an  appeal, 
but  a  specific  assignment  of  all  errors,"  &c.  The  ap- 
pellee shall  file  his  answer  thereto.  2  B.  8.  p.  161,  same 
section. 

Every  pleading  in  a  court  of  record  should  be  signed 
by  the  party  or  his  attorney.  Here,  there  are  fourteen 
errors  assigned,  but  no  signature  of  any  one,  either  as 
counsel  or  party. 

The  defense  has  very  little  merit.  It  is  greatly  to 
be  regretted  that  the  constitution  had  not  left  with  the 
Court  some  discretionary  power  to  dispose  of  such  cases 
summarily.  Const,  art.  7,  s.  4.  That  provision  is  oper- 
ating badly— encumbering  the  Beports  with  useless 
repetition,  and  crowding  the  Court  with  trivial  causes. 

The  case  in  hand  is  a  fair  illustration.  A  transcript 
fi^m  the  Court  of  Common  Pleas  of  AUen  counly,  OAio, 
shows  regular  proceedings,  a  service  of  process  on  the 
defendant  by  copy  delivered  to  him,  and  a  judgment  by 
default.  On  that  transcript  a  suit  is  brought  in  AUen 
county,  Indiana. 

The  first  step  there,  is  to  move  the  Court  to  quash  the 
proceeding  because  of  a  variance  between  the  process 
and  complaint.  The  Court  permitted  an  amendment, 
so  that  they  accorded  with  each  other,  and  overruled 
the  motion.  The  defendant  excepted.  The  action  of 
the  Court  was  correct.  i 

The  next  step  was  a  demurrer  to  the  complaint,  as- 
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Nov.  Term,    eigning  for  cause  in  Bubstance— 1.  That  Murray,  Ac, 

was  of  fiill  age.    2.  That  the  procMn  ami  had  act  filed 

Rmt       written  consent.    3.  That  the  complaint  did  not  con- 

MuEBAT.     tain  facts  sufficient  to  entitle  the  plaintiff  to  recover. 

»       4.  That  the  judgment  declared  upon  was  a  nullity. 

Kone  of  these  are  statutory  causes  except  the  third. 
The  Court  correctly  overruled  that,  on  the  merits,  and 
the  others  for  want  of  conformity  to  the  statute.  2  R 
S.  p.  88. 

Mileyy  by  counsel,  then  filed  his  answer  consisting  of 
ten  paragraphs.  The  first  was  nid  tiel  record^  on  which 
there  was  issue.  The  other  nine  were  severally  de- 
murred to  and  the  demurrers  sustained.  Of  the  others, 
several  went  to  the  regularity  of  the  proceedings  in  the 
Ohio  Court,  setting  out  certain  practice  acts  of  that 
State  to  show  the  irregularity;  and  averring  that  the 
evidence  upon  which  the  judgment  was  rendered  was 
known  to  be  false  and  perjured,  &c. 

To  all  these  the  demurrers,  assigning  the  fifth  statu- 
tory specification,  that  the  facts  were  not  sufficient, 
were  correctly  sustained. 

The  statute  gives  the  Court  a  wider  latitude  than 
seems  to  be  generally  understood,  to  look  into  the 
merits  of  a  cause.  It  is  provided  that  judgments  shall 
not  be  stayed  or  reversed  in  whole  or  in  part,  where  it 
shall  appear  to  the  appellate  court  that  the  merits  of 
the  cause  have  been  fairly  tried  and  determined  in  the 
court  below.  2  'R.  S.  p.  168,  s.  580.  Here,  the  Court 
tried  the  cause  by  consent,  and  correctly  rendered  judg- 
ment for  Murray  and  others. 

We  do  not  discover  in  the  proceedings  any  material 
irregularity,  but  if  there  was  we  should  feel  at  liberty 
to  go  a  good  ways,  under  this  statute,  to  sustain  a  judg- 
ment clearly  right  on  the  merits. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 
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Not.  Ternif 

Young  v.  McLanb.  ^^^^- 

YOVNO 

▼. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.       McLawi. 
Stuart,  J. — Catherine  McLane  filed  her  petition  for  ^'•^V'    ^« 

.,  ,  -  _  .  .     1  1         .-1     1       mi      Deeemhn  12. 

tne  assignment  of  dower  in  certain  lots  descnbed.  Tne 
defendant  answered  in  several  paragraphs,  to  one  of 
which  a  demurrer  was  sustained.  But  the  record  does 
not  show  that  the  defendant  excepted  to  the  ruling  of 
the  Court  in  sustaining  it.  There  was  a  trial  of  the  other 
issues,  a  finding  for  the  widow,  and  the  report  of  com- 
missioners appointed  in  that  behalf  confirmed.  Imme- 
diately following  the  judgment,  the  defendant  appeared 
in  Court  and  prayed  an  appeal  to  the  Supreme  Court. 

Held,  that  there  was  no  question  for  the  consideration 
of  this  Court  raised  in  the  record. 

Held  J  also,  that  to  have-  saved  the  question  on  demur- 
rer, the  defendant  should  have  caused  it  to  be  noted  at 
the  end  of  the  decision  that  he  excepted. 

Hdd,  also,  that  an  appeal  from  the  judgment  below, 
does  not  operate  as  an  exception  to  the  ruling  of  the 
Court. 

Held,  also,  that  the  exception  must  be  taken  at  the 
time  the  decision  is  made.  The  practice,  both  criminal 
and  civil,  in  this  respect  is  examined  and  settled  in  Horn- 
berger  v.  The  State,  5  Ind.  E.  800 ;  Zehnor  v.  Beard,  at 
the  present  term  (1). 

Per  Curiam. — The  judgment  is  aflirmed  with  costs. 

jr.  Perry,  for  the  appellant. 

G.  W.  Julian,  for  the  appellee. 

(1)  Ante^  96. 
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Not.  Term, 

: —  CoNWBLL  and  Another  v.  The  Prbsident  and  Trustees 

CoMWBLL  ^^  CONNERSVILLB. 

Thb  Phmi- 

TKM  OF^OM^  ^*  ^^  Incorporating  tlie  town  of  OormerBvUU,  (Local  Lawa  1841,  p.  172, 
VBE8TILLB.  *•  ^})  P^OYideBi  that,  in  the  month  of  Septemberj  and  yearly  thereaf- 
ter, the  president  and  trustees  shall  determine  what  goods  and  ch&tr 
tels,  if  any,  shall  be  taxed. 

JBeld,  that,  in  a  suit  brought  by  the  corporation  for  the  reoorery  of  taxes, 
the  complaint  sufficiently  designated  the  property  to  be  taxed,  u 
"goods  and  chattels,"  and  was  not  objectionable  for  want  of  a  more 
particular  designation. 

Heldj  also,  that  the  complaint  was  not  objectionable  for  not  specifically 
designating  the  objects  for  which  such  taxes  were  assessed. 

Although  it  is  error  for  the  Court  to  sustain  a  motion  to  diride  a  parn^ 
graph  that  contains  but  a  single  answer  to  the  complaint,  such  error 
is  not  material,  if  the  paragraph  divided  was,  as  a  whole,  an  ioBuffi- 
cient  defense  to  the  complaint. 

A  paragraph  of  an  answer  will  be  insufficient  when  dirided,  if  it  did 
not,  as  a  whole,  contain  a  defense  to  the  action. 

In  a  suit  for  taxes  assessed  by  the  corporate  authorities  under  a  sutute 
that  declared  all  property  "  within  two  hundred  yards  of  the  corporate 
line,"  subject  to  such  taxation,  an  answer  stating  that  the  property  on 
which  the  taxes  sued  for  are  demanded,  is  "not  within  the  limits  of 
the  corporation,"  is  insufficient. 

Where  the  owner  of  property,  upon  being  called  on  by  the  assessor  of 
such  town,  and  requested  to  furnish  a  list  of  his  property  and  it.« 
Talue  referred  that  officer  to  the  county  duplicate,  who  thereupuu 
took  off  the  amount  from  the  duplicate  and  showed  it  to  the  owner  of 
such  property,  who  made  no  objection  thereto;  held^  that  the  oirner  is 
estopped  from  afterward  calling  in  question  the  correctness  of  such 
assessment. 


Saturday, 
Deetmber  18. 


APPEAL  from  the  Fayette  Court  of  Common  Pleas. 

Davison,  J. — The  complaint  charges  that  Abraham  B. 
and  Lafayette  ConweU^  as  partners  under  the  name  of 
"-4.  B.  Conwell  and  Son"  were  indebted  to  the  president 
and  trustees  of  the  town  of  Connersville  80  dollars  and 
50  cents,  tax  for  the  year  1853,  at  the  rate  of  36  cents 
on  the  100  dollars  of  valuation.  It  is  alleged  that  said 
tax  was  duly  assessed,  for  general  purposes,  on  23,000 
dollars  of  real  and  personal  property  within  the  limits 
of  said  town  for  purposes  of  taxation,  viz.,  on  real 
estate,  valued  at  13,000  dollars,  and  on  goods  and  chut- 
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tela  of  the  value  of  10.000  dollars.    And  that  said  tax   ^ov.  Term, 
was  duly  demanded  of  the  defendants,  who  refused  pay-  .    ^Q^^- . 
ment,  &c.  The  plaintiflEs,  with  their  complaint,  filed  a  bill     ^ohwhl 
of  particulars  which  is  as  follows:    "A  list  of  property,   tub  Pbksi- 
real  and   personal,  and  goods  and  chattels  assessed,  ^^  ov^conI 
valued,  and  taxed  by  the  plaintiflfe  as  the  property  of  the    nbrhvh^ik. 
defendants  for  the  year  1853,  viz.,  one  flouring  mill 
valued  at  8,000  dollars,  and  one  pork-house  of  the  value 
of  5,000  dollars.    Also  goods  and  chattels,  consisting  of 
goods,  wares,  merchandize,  stock    in    trade,   moneys 
loaned  at  interest,  on  deposit,  and  in  hand,  valued  at 
10,000  dollars."     The  defendants  demurred  to  the  com- 
plaint; but  their  demurrer  was  overruled.    Whereupon 
they  answered — 1.  That  the  pork-house  and  flouring 
mill  mentioned  in  the  bill  of  particulars,  are  not,  nor  is 
either  of  them,  within  the  limits  of  said  corporation,  a. 
And  as  to  the  moneys  loaned  at  interest,  on  deposit 
and  in  hand,  the  defendants  say  that  they  are  not  in- 
habitants of  said  town.     [These  two  paragraphs  were 
originally  pleaded  as  one  defense  numbered  1,  but  the 
Court  on  the  plaintiffs'  motion,  ordered  it  to  be  divided 
and  marked  1.  and  ^^a,"  as  they  now  stand.    To  this 
ruling,  the  defendants,  at  the  proper  time,  excepted.] 
2.   The  said  president  and  trustees  never  determined 
what  goods  and  chattels,  if  any,  should  be  taxed*    8. 
That  20  of  the  35  cents  on  the  100  dollars  of  valuation, 
was  levied  and  assessed  for  the  purpose  of  raising  a 
fund  to  purchase  a  lot  of  ground,  on  which  to  erect  a 
school-house.    4.  The  defendants  were  not  assessed  for 
the  purpose  of  taxation  with  any  goods,  wares,  and 
merchandize,  Ac,  for  the  year  1863.    6.  They  were  not 
duly  assessed  with  the  property  described  in  said  bill  of 
particulars,  and  the  same,  as  described,  was  not  valued 
by  the  authorities  of  said  town.    6.  The  sixth  para- 
graph is  a  general  denial  of  the  complaint.    7.  That 
said  pork-house  is  not  within  200  yards  of  the  corporate 
limits  of  the  town  of  ConnersvUU. 
A  demurrer  was  sustained  to  the  first  paragraph. 
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^VftS"*'   '^^^  other  defenses  left  to  issues  of  fact.    Verdict  for 
the  plaintiff.    New  trial  refused  and  judgment. 


oNWKLi.  j^^  ^^^  incorporating  said  town,  under  which  the  tax 
Thb  Pkm-  in  question  was  levied  and  assessed,  declares  that  the 
TEE8  OF  Ck>]i-  president  and  trustees  shall  have  full  power  to  levy, 
xERsviLLB.  assess  and  collect  annually  a  tax  on  real  property  of  every 
description  within  the  corporation,  and  upon  such  goodfi 
and  chattels  as  they  shall  from  time  to  time  designate, 
not  exceeding  one  per  centum  on  the  cash  value  thereof; 
and  that  in  the  month  of  September^  1841,  and  yearly 
thereafter,  they,  the  said  president  and  trustess,  shall 
determine  what  goods  and  chattels,  if  any,  shall  be  as- 
sessed and  taxed,  &c.  Local  Laws,  1841,  p.  172.  Fur- 
ther, by  an  act  amending  the  original  act  of  incorpora- 
tion, it  is  provided  that,  for  purposes  of  taxation 
and  protection  from  fire,  nuisance,  and  disease,  and  for 
voting  at  all  elections  for  trustees,  all  persons  residing 
within  200  yards  of  the  corporation  line,  their  dwell- 
ings, and  the  contents  and  messuage,  shall  be  taken  and 
deemed  as  residents  and  within  the  limits  of  the  corpora- 
tion ;  and  in  like  manner  for  purposes  of  taxation  and 
protection  from  fire  and  nuisance,  all  shops,  mills,  fac- 
tories, business  establishments,  and  buildings,  with  their 
•  appurtenances  and  contents  within  said  distance  of  said 
line,  shall  also  be  deemed  and  taken  as  within  sud  cor- 
poration limits.  Local  Laws,  1849,  p.  124.  These  are 
believed  to  be  the  only  statutory  provisions  which  relate 
to  the  questions  arising  in  the  record. 

The  complaint  is  said  to  be  defective — 1.  Because  it 
does  not  show  that  the  goods  and  chattels  upon  which 
the  tax  was  levied  had  been  specifically  designated;  and 
2.  The  purposes  for  which  it  was  levied  are  not  shown. 

The  statute,  it  is  true,  requires  the  corporate  au- 
thorities to  determine  what  goods  and  chattels,  if  any 
shall  be  assessed  and  taxed.  Still  when  they  intend 
to  subject  to  the  purposes  of 'taxation,  all  property  em- 
braced by  the  terms,  "goods  and  chattels,"  there  seems 
to  be  no  valid  reason  why  such  terms  should  not  consti- 
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tute  a  sufficient  designation.    Indeed  the  language  of  ^*!7qJ®''"'' 

the  enactment  does  not  necessarily  require  anything L 

more  specific.    We  are  not  prepared  to  adopt  a  con-     ^^^^^^^ 
straction  that  would  make   the  enumeration  of  each   Th«  Pemi- 
article  of  personal  property  intended  for  taxation,  an  ^^  'J^t 
essential  requirement  of  the  statute.  nebsyiuj; 

The  second  position  is  equally  untenable.  There  is 
nothing  in  the  incorporating  act  that  makes  it  a  duty 
to  declare  the  particular  purpose  for  which  a  tax  is 
levied.  Corporate  authorities  may  be  enjoined  from 
making  an  improper  application  of  corporate  funds.  5 
Ind.  R.  88.  but  there  is  no  propriety  in  requiring  them, 
when  they  levy  a  tax,  to  point  out  the  various  objects 
to  which  it  may  be  applied.  In  the  complaint  before 
us,  it  is  averred  that  the  tax  in  question  was  levied  and 
"assessed  for  general  purposes."  This  averment  was 
obviously  sufficient. 

The  next  inquiry  relates  to  the  action  of  the  Court  in 
allowing  the  motion  to  divide  the  first  paragraph.  In 
point  of  form,  that  paragraph  was  a  direct  and  single 
answer  to  the  complaint,  and  was  not  objectionable  on 
the  ground  of  duplicity.  It  was,  therefore,  error  to  rule 
its  division.  Still,  the  defendants  have  no  right  to  com- 
plain, because  the  paragraph,  while  undivided,  was  sub- 
stantially defective,  and  not  available  as  a  bar  to  the  ac- 
tion. Its  defect  consisted  in  the  averment  that  the 
pork-house  and  flouring  mill  were  not  within  the  limits 
of  the  corporation,  when  in  point  of  law  they  were  lia- 
ble to  be  taxed  if  within  two  hundred  yards  of  the  cor- 
poration line.  The  paragraph  being  thus  defective,  its 
division  could  not,  in  any  way,  injure  the  defendants. 

And,  further,  the  position  just  assumed,  relative  to  its 
insufficiency  while  undivided,  being  correct,  it  follows, 
the  demurrer  to  the  first  paragraph,  as  it  now  stands, 
was  properly  sustained. 

Again,  it  is  insisted  that  the  assessment  was  not  such 
as  the  charter  contemplates.  The  act  of  1841,  to  which 
we  have  referred,  makes  it  the  duty  of  the  president  and 
trustees  to  appoint  an  aKsossor,  who  shall  appraise  and 
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Nov.  Term,    asBess  the  property  liable  to  taxation.    And  the  evidence 

: —  shows  that  Dawson,  the  proper  assessor,  did  appraise 

C*"^-'''     and  a«ee88  the  flouring  mill  imd  pork-house,  and  then 

Thi  Prmx-   called  upon  Lafayette  ConweU,  one  of  the  defendants,  for 
TKK8  OF  Con-  ^^  amount  of  their  personal  property,  who  directed  him 

HKBBviLiB.  to  the  county  assessment  duplicate  for  the  amount.  The 
assessor  accordingly  went  to  the  duplicate,  took  off  the 
amount  and  showed  it  to  ConweU,  who  made  no  objec- 
tion. This  was  substantially  within  the  requirementB 
of  the  charter.  Ordinarily,  the  duplicate  might  not  be 
the  proper  data  upon  which  to  base  an  assessment; 
but  the  defendants  having,  in  this  instance,  pointed 
out  the  mode  of  ascertaining  the  value  of  their  property, 
are  estopped  from  calling  in  question  its  correctness. 
The .  appellant,  in  his  brief,  propounds  this  inquiry : 
"  Can  the  appellees  tax  property  lying  outside  of  the 
corporate  limits,  and  within  two  hundred  yards?"  No 
argument  or  authority  is  adduced  in  relation  to  the  point 
involved  in  the  interrogatory.  Hence,  we  are  inclined  to 
answer  briefly,  that  the  act  of  1849  invests  the  president 
and  trustees  with  fall  power  to  tax  property  within  two 
hundred  yards  of  the  corporation  line.  And  we  are  not 
advised  that  that  act  is  in  conflict  with  the  constitution. 
Two  additional  points  are  made  in  the  appellant's 
brief;  but  it  not  appearing  in  the  record  that  they  were 
made  in  the  Common  Pleas,  they  are  not  properly  be- 
fore us. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 
J.  A.  Fay  J  for  the  appellants. 
jB.  jP.  Claypooly  for  the  appellees. 
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Maj  Term, 

Plbmino  V.  Flaoo.  ^^^^' 

Plsvtno 

V. 

In  an  action  brought  by  A.  against  B^  for  gerrioes  rendered  by  him  as  Flago. 
attorney  at  law,  in  a  case  in  which  B,  and  thirteen  others  were  de- 
fendants, B.  offered  to  prove  that  A.  had  been  paid  by  one  of  his  thir- 
teen co-defendants  40  dollars,  and  12  dollars  by  another,  for  serTices  as 
attorney  in  that  cause.  The  Court  refiised  to  admit  the  evidence.  The 
j  ury  found  specially  that  the  sery ices  sued  for  were  rendered  for  B.  alone. 

MM,  That  the  evidence  so  excluded  was  irrelevant;  and  that,  in  the  ab- 
sence of  anything  from  which  a  different  inference  might  be  drawn, 
such  payments  must  be  presumed  te  have  been  made  on  the  separate 
liability  of  those  who  made  them. 

APPEAL  from  the  La  Orange  Court  of  Common  Saturday, 

Pleas.  December  n. 

Davison,  J. — Flagg  sued  Fleming  before  a  justice  of 
the  peace  to  recover  76  dollars  for  services  as  an  attor- 
ney at  law.  The  cause  of  action,  filed  before  the  jus- 
tice, shows  the  services  for  which  Flagg  sued,  to  have 
been  re^^ered  in  a  case  in  the  La  Grange  Circuit  Court, 
wherein  one  Isaac  Rohbins  was  plaintiflf,  and  Alexander 
Fleming^  Silas  Thrailkillj  John  A.  Kenton,  and  eleven 
others,  were  defendants.  The  justice  gave  judgment 
for  Flagg.    Fleming  appeals. 

During  the  trial  in  the  Common  Pleas,  Fleming 
offered  to  prove  that  Thrailkillj  one  of  his  co-defendants 
in  the  Circuit  Court  case,  had  paid  Flagg  40  dollars  for 
services  as  attorney  in  said  case ;  also,  that  Kenton,  an- 
other co-defendant,  had  paid  him,  Flagg,  12  dollars  for 
services  in  the  same  case.  The  Court  refused  to  admit 
the  evidence.  The  case  was  submitted  to  a  jury,  who 
gave  a  general  verdict,  in  favor  of  the  plaintiff,  for  40 
dollars;  and  also  found,  specially,  that  the  services  in 
question  were  rendered  for  Fleming  alone,  and  that  he 
alone  was  liable  to  pay  for  them.  Judgment,  over  a 
motion  for  a  new  trial,  was  rendered  on  the  verdict. 

The  ground  upon  which  the  Court  refused  the  evi- 
dence, is  not  stated  in  the  record.  We  think,  however, 
that  it  was  irrelevant.  In  the  absence  of  any  thing  from 
which  a  different  inference  might  be  drawn,  it  must  be 
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Nov.  Term,   presumed  that  the  payments  made  to  Flagg^  were  made 
looo.  __  ^^  account  of  the  separate  liability  of  those  who  made 


Mallett     ^^^^^  ^^^  ^^^  ^^  account  of  services  for  which  a  re- 
Page.       covery  is  sought  in  this  action.    The  evidence,  in  our 
opinion,  was  not  pertinent  to  the  case,  and  was,  there- 
fore, inadmissible. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 
A.  MlisoTiy  for  the  appellant. 


Mallbtt  and  W  fe  v.  Pasb  and  Another. 

A  note,  and  mortgage  to  tsecure  the  samO)  if  made  upon  the  considentr 
tion  of  natural  love  and  affection,  will  be  supported,  where  there  are 
no  rights  of  creditors,  or  other  third  persons,  intervening  to  disturb 
the  rights  of  the  parties  thereto. 

The  recitals  in  a  mortgage,  if  made  under  the  direction  of  the  owner  of 
the  mortgaged  premises  by  one  who  is  not  the  owner  thereof,  will  ope- 
rate as  an  estoppel  inpaU  upon  the  owner,  unless  this  fact  be  modified 
by  other  circumstances. 

Any  act  or  words  eyincing  the  grantor's  intention  to  deliTcr  a  deed,  as 
leaying  it  at  the  proper  office  to  be  recorded,  is  prima  fade  a  deliTery. 

It  is  not  competent  for  one  who  has  directed  another  to  execute  and  de> 
liver  a  mortgage  upon  his  own  property  to  a  third  person,  to  set  up 
against  the  mortgage  a  contemporaneous  understanding  between  him- 
self and  the  mortgagor  inconsistent  with  the  terms  of  the  mortgage. 

The  commencement  of  a  suit  for  the  recovery  and  enforcement  of  a  note 
and  mortgage,  by  the  mortgagee  in  this  case,  is  sufficient  evidence  of 
her  acceptance  thereof. 

A  party  cannot  revoke  his  act  after  others  have  acquired  vested  rightf 
under  it. 

A,  directs  his  son  B,  to  mortgage  a  portion  of  his  own  lands  to  his  in- 
fant daughter,  C^  to  secure  the  payment  to  her  of  a  sum  of  money, 
promising  to  convey  the  same  to  ^.  at  a  subsequent  time.  The  mort- 
gage was  executed  and  delivered  according  to  directions,  the  only  con- 
sideration for  A,^9  promise  being  his  natural  love  and  affection  for  bis 
children.  He  subsequently  changed  his  mind  before  conveying  to  B. 
the  lands  mortgaged  to  C,  and  without  authority  ftrom  (7.  entered  tke 
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mortgage  satisfied  upon  the  record:  ffeU  that  upon  suit  brought  by  C.  Nov.  Term, 

and  D^  her  husband,  against  A.  and  B^  to  set  aside  such  entry  of  1856. 

satisfaction  as  fraudulent,  and  foreclose  the  mortgage,  the  plaintiffs  Mj^llbtt 

were  entitled  to  the  relief  sought.     Held,  also,  that  a  resulting  trust  t. 

in  faror  of  A.  could  not  arise,  in  such  case,  upon  any  pretext  what*  Page. 
ever. 


APPEAL  from  the  Knox  Court  of  Common  Pleas,     Saturday, 

Stuart,  J. — Mdllett  and  Josephine^  his  wife,  filed  their    *^^^  '^ 
oomplaint  against  Page  and  Page^  to  foreclose  a  mort- 
gage. 

Josephine  MaUett  was  the  daughter  of  Dominique  Page, 
one  of  the  defendants,  and  the  sister  of  John  B,  Page, 
the  other  defendant. 

The  complaint  states  that  on  the  18th  of  August,  1847, 
John  executed  to  Josephine,  while  sole  and  a  minor,  two 
writings  obligatory,  by  which  he  agreed  to  pay  her  128 
dollars  April  1, 1852,  and  a  like  sum  April  1, 1855.  To 
secure  the  debt,  John  executed  to  her  a  mortgage  on  a 
certain  tract  of  land,  valued  at  8,000  dollars,  which  was 
caused  to  be  recorded  by  her  father,  Dominique  Page, 
with  the  consent  of  John  B,  Page.  At  this  time  Jose- 
phine was  a  minor  of  thirteen  years  of  age,  and  under 
the  protection  of  her  father;  and  at  the  time  of  suit 
brought  was  still  a  minor.  It  is  further  alleged  that  the 
debt  is  unpaid ;  that  the  notes  and  mortgage  were  placed 
in  the  hands  of  Dominique  Page  for  safe  keeping;  that 
no  other  suit  was  prosecuted.  It  is  charged  that  her 
father  and  brother  being  dissatisfied  with  her  marriage, 
have  either  secreted  or  destroyed  the  notes  and  mort- 
gage, and  fraudulently  combining,  &c.,  the  father  has 
entered  satisfaction  of  said  mortgage  on  the  record,  in 
the  name  of  said  Josephine. 

Prayer  that  the  fraudulent  entry  of  satisfaction  be  set 
aside,  and  the  premises  sold  to  satisfy  the  debt,  &c. 

John  B.  answers,  that  the  notes  and  mortgage  were 
without  consideration;  and  denies  that  he  has  conspired 
to  defraud  her,  or  that  he  has  destroyed  or  secreted  the 
mortgage,  Ac. 

Dominique  answers,  that  the  notes  and  mortgage  in 
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Nov.  Term,   the  complaint  mentioned,  were  executed  by  his  co-de- 

—         fendant,  and  delivered  to  him  {Dominique^  to  be  kept 

Mamtt  ^j^^ji  -^^  should  convey  to  said  John  B.  the  tract  of  land 
Pagb.  mentioned  in  the  mortgage,  and  not  otherwise;  that  the 
notes  and  mortgage  were  executed  for  the  purpose  of 
disposing  of  his  property — ^both  John  and  Josephine  being 
his  children — ^and  for  no  other  consideration,  and  they 
were  never  delivered  to  the  plaintiff;  that  he  afterwards 
changed  his  mind,  and  concluded  not  to  convey  to  his 
co-defendant;  that  he  did  not  conspire  with  JbAw,  Ac. 

The  plaintiflb  demurred  to  the  several  paragraphs  of 
the  answer;  but  it  is  not  material  to  notice  any  of  them 
except  the  demurrer  to  the  answer  of  Dominique, 

The  demurrer,  in  substance,  is,  that  it  does  not  show 
facts  sufficient  to  meet  the  charge  in  the  complaint,  of 
his  having  entered  satisfaction  of  the  mortgage  on  the 
record,  in  the  name  of  one  of  the  plaintiffs. 

The  record  is  somewhat  confused  as  to  the  disposition 
made  of  the  demurrer.  It  first  shows  that  the  demur- 
rers were  overruled  and  replies  filed.  At  a  subsequent 
day  it  appears  that  the  overruling  the  demurrer  was 
reconsidered,  and,  in  the  language  of  the  Court,  that 
the  cause  was  held  up  for  advisement. 

At  the  next  term  the  parties  appeared  and  proceeded 
to  trial,  without  any  notice  of  the  demurrer  to  Domi- 
nique^ h  answer,  or  any  disposal  of  the  issue  of  law  thus 
raised. 

The  issues  were  tried  by  the  Court.  Finding  and 
judgment  for  the  defendants.    MaUeti  and  wife  appeal 

We  are  of  opinion  that  the  notes  and  mortgage  should 
be  sustained.  It  may  be  very  true  that  the  £ather 
changed  his  mind ;  but  it  does  not  thence  follow  that 
the  rules  of  law  should  be  accommodated  to  his  change 
of  opinion. 

There  can  be  no  doubt  but  that  the  recitals  contained 
in  the  mortgage,  made  as  it  was  by  his  son,  under  his 
direction,  estop  him  firom  contesting  the  title  of  the 
mortgaged  premises — ^provided  the  other  circumstances 
do  not  modify  this  fieust. 
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As  little  can  it  be  doubted  that  natural  love  and  affec-  v«^-  Term, 
tion  was  a  good  consideration  for  the  notes  and  mort-  — .        - 

,^„^  Majllktt 

It  seems  equally  clear  that  the  mortgage  was  delivered.  Paoc. 
It  was  left  for  record  at  the  proper  office,  and  that  is 
prima  facie  a  delivery.  Qilbert  v.  North  American  Inau* 
ranee  Company^  23  Wend.  48. — Hammell  v.  HammeU,  19 
Ohio,  n.— Tompkins  v.  Wheeler,  16  Pet.  106.  No  par- 
ticular form  is  necessary  to  perfect  the  delivery  of  a 
deed.  Murray  v.  Earl  of  Stair y  2  Bam.  and  Cress.  82. 
A  deed  may  be  delivered  by  any  acts  or  words  evincing 
the  intention  of  the  grantor  to  deliver  it.  Thus  in  Folly 
V.  Vantuyly  4  Halst.  153,  FoUy  made  a  bond  to  his 
daughter,  and  holding  it  up  to  her,  said,  "  Mary,  this  is 
your  bond — what  shall  I  do  with  it?" — adding,  "I  will 
take  care  of  it  for  you."  He  then  indorsed  it  "  Mary^s 
bond,"  and  put  it  away  in  his  trunk.  This  was  held  to 
be  a  good  delivery. 

Nor  can  the  father  show  any  contemporaneous  verbal 
understanding  between  him  and  his  son,  inconsistent 
with  the  face  of  the  mortgage.  Jacobs  v.  Finkely  7 
Blackf.  432. 

There  are  no  intervening  rights  of  creditors  or  third 
persons  to  disturb  the  right  of  the  original  parties,  as 
flowing  from  their  acts.  It  is  simply  a  question  whe- 
ther Dominique  Page  shall  be  bound  by  his  donation  or 
gift  to  his  daughter.  That  he  is  so  bound  does  not  ad- 
mit of  controversy.  The  note  and  mortgage  are  sup- 
ported by  a  sufficient  consideration,  duly  executed,  deli- 
vered and  recorded.  This  suit  is  abundant  prim^  fade 
evidence  of  their  acceptance  by  his  daughter.  Under 
these  circumstances,  it  is  wholly  immaterial  to  her  rights 
what  changes  came  over  her  father's  mind.  His  acts 
had  fixed  those  rights  beyond  revocation.  Baker  v. 
Leathers^  3  Ind.  B.  558.  Nor  could  there  be  any  pretext 
here  of  a  resulting  trust  to  the  father.  Stanley  v.  Bran- 
noUy  6  Blackf.  193.  So  that  the  right  of  the  daughter 
to  the  note  and  mortgage  seems  to  be  clear.  The  entry 
of  satisfaction  on  the  mortgage  by  Dominique  Page  was 
therefore  unauthorized  and  void. 
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Per  Ouriam, — ^The  decree  is  reversed  with  costs,  with 
instructions  to  the  Court  below  to  set  aside,  as  fraudu- 
lent and  void,  the  entry  of  satisfiwstion  on  the  record  of 
the  mortgage ;  and  to  enter  a  decree  in  favor  of  the 
complainants  for  the  amounlf  of  the  note  and  interest, 
subjecting  the  mortgaged  premises  to  the  payment 
thereof,  in  the  usual  form. 

jB.  N,  Cdrnany  for  the  appellants. 


Kbt  and  Another  v,  Robinson. 

Where  there  were  three  defendants,  two  of  whom  were  seryed,  and  th« 
other  not  found,  and  of  the  two  served  only  one  pleaded,  and  judg- 
ment was  taken  against  both,  without  suggestion  of  default  as  to  the 
defendant  who  had  serrice,  bat  failed  to  plead,  or  of  not  found  as  to 
the  defendant  not  seryed, — heU  that  judgment  might  be  entered  as 
upon  a  default,  against  the  party  failing  to  plead;  and  that  if  the 
entry  of  not  found,  or  of  a  formal  default,  was  not  made,  it  might 
haye  been  made  by  amendment  below,  and  on  appeal,  it  wiU  he  re- 
garded as  made. 

The  Supreme  Court  will  not  reverse  any  judgment  for  defeots  in  the 
form  of  pleadings,  returns,  record,  process,  entries,  kc. 

The  regular  assignee  of  a  promissory  note  ib  prima  facie  the  legal  owner; 
and  an  answer  to  a  complaint  upon  such  assignment,  setting  up  in 
the  face  of  it,  that  the  assignee  is  not  the  real  party  Ib  interest  wss 
held  bad  or  demurrer. 

A  party  cannot  complain  that  his  interrogatories  have  not  been  an- 
swered unless  he  asked  a  rule  for  an  answer;  nor  then,  if  they  appear 
to  be  mere  sham  pleading. 


Saturday^ 
December  18. 


APPEAL  from  the  Perry  Court  of  Common  Pleas. 

Stuart,  J. — Suit  on  a  promissory  note  by  Robinson, 
assignee,  &c.  Trial  and  judgment  for  the  note  and  in- 
terest.   Key  and  others  appeal. 


$ 
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There  were  three  defendrnts-^two  were  eerved  with   ^^^'  Term, 
process,  and  one  was  returned  by  the  offioer  as  not  — tz^'^ . 
found ;  but  there  was  no  suggestion  to  that  effect  regu-        ^^ 
larly  entered  of  record.    This  is  one  of  the  errors  as-    Rowiitoii. 
signed.    Another  error  was  that,  of  the  two  defendants 
served,  only  one  pleaded.    In  speaking  of  the  appear* 
ance  and  pleadings  in  the  cause  the  word  defendants 
occurs  oftener  J;han  defendant.    The  Court  had  a  right 
to  enter  judgment  as  upon  a  default  against  a  party 
served  and  failing  to  plead.    If  the  entry  of  not  found, 
or  of  a  formal  defaqlt  was  not  made,  it  was  amendable 
in  the  Court  below,  and  will  be  regaided  as  amended 
here.    6  Ind.  R.  887. 

The  cases  in  8  Blackf.  82,  and  1  Ind.  R.  101,  and  the 
cases  following  that  lead,  lend  no  sanction  to  the  posi- 
tion taken  by  counsel  here.  This  is  a  matter  of  practice 
under  the  new  statute.  The  defendants  against  whom 
judgment  was  ti^en  were  both  served.  K  there  was 
any  informality,  they  should  have  taken  the  proper 
steps  in  the  Court  below,  and  if  that  Court  had  refused 
to  correct  such  informality  or  to  give  them  the  benefit 
of  it,  they  could  have  excepted  and  appealed. 

Besides,  no  judgment  is  to  be  reversed  in  this  Court 
for  any  defect  in  form,  or  imperfection  in  the  plead- 
ings, returns,  record,  process,  entries,  &c.  2  R.  S.  p.  162. 

The  third  error  assigned  is  that  JRobinson  was  a  mere 
nominal  party— that  the  real  interest  was  in  TruUj 
Brother  ^  Co.  Robinscn  was  the  regular  assignee  of 
the  note;  and  as  such,  prima  fofsk^  the  legal  owner. 
An  answer  setting  up  that  the  assignee  is  not  the  real 
party  in  interest,  in  the  face  of  the  asngnment,  was  held 
bad  on  demurrer.    Lam8<m  v.  FaXU^  6  Ind.  B.  809. 

It  is  contended  that  the  interrogatories  filed  by  the 
defendants  should  have  been  answered.  They  aiqpear 
to  have  been  properly  rejected  as  sham  pleading.  Even 
had  it  been  otherwise,  the  record  does  not  show  the 
party  in  a  portion  to  make  them  available  here.  See 
Biuiialv.  Derby ^  7  Ldd.  R.  649. 

Vol.  Vm.— 24 
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Nov.  Term,  Per  Ouriam. — The  judirment  is  affirmed  with  5  per 

1090.  ^QQ^^  damages,  and  costs. 

^J^  B.  SmUhy  for  the  appellante. 

DoTTi  A.  h.  BobinsoHy  for  the  appellee. 


Boyd  and  Another  v.  Doty  and  Others. 

Where  an  equiiable  oaee  ie  preeented,  a  mistake  in  the  partitien  of  retl 
estate  must  be  rectified  by  the  court  upon  some  just  basis. 

In  a  case  of  mutual  mistake  which  has  been  entailed  on  innocent  par- 
chasers,  the  conrt  will  not  go  behind  the  partition  if  it  can  be 
aToided. 

A  report  of  commissioners  for  partition  is  sufficiently  certain,  if  it  i§ 
capable  of  being  reduced  to  a  certainty  by  survey. 

Where  such  is  the  case,  if  heirs  fail  to  have  a  surrey  made,  before  mak- 
ing entry  and  improvements,  they  must  bear  the  consequences  of 
mistake. 

The  fact  that  heirs  carelessly  took  possession  of  land  to  which  nnder 
the  partition  they  had  no  title,  would  not  affect  the  rights  of  p&rtieai 
unless  continued  for  twenty  years. 

Parties  will  not  be  allowed  to  take  advantage  of  their  ignorance  of  facts 
which  they  might  and  should  have  known. 

Saturday,  APPEAL  from  the  Perry  Circuit  Court. 

Dn^ber  18.  Stuart,  J.— Complaint  by  James  and  Frederick  Boyd 
against  Doty  and  others,  to  reform  a  decree  of  partition. 
Demurrer  to  the  complaint,  assigning  for  cause,  that 
the  facts  were  not  sufficient  to  entitle  the  plaintiffs  to 
relief,  sustained.    The  Boyds  appeal. 

It  appears  that  Wait  Vaughan  died  seized  of  a  tract 
of  land  in  Perry  county,  leaving  a  widow  and  five  chil- 
dren his  heirs  at  law.  In  1846,  Sarah  Vaughan,  one  of 
the  heirs,  filed  her  petition  in  the  Probate  Court  for 
partition,  making  the  other  heirs  parties.  Upon  this 
petition  such  proceedings  were  had  that  comnuflsioners 
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were  appointed,  partition  made  and  reported,  and  the  N<»^*  '^^'^ 
jeport  confirmed.  The  tract  of  land  partitioned  lay  in  y^ 
a  triangular  form  on  the  Ohio  river;  the  sectional  lines 
containing,  and  the  river  subtending,  the  right  angle. 
Commencing  on  the  west  side,  the  commissioners  as- 
signed the  several  shares  in  regular  parallelograms. 
Thus,  to  Edward  VaughaUy  45  acres  on  the  west  side, 
''being  a  piece  of  equal  width  from  the  river  north  to 
the  east  and  west  line  of  the  land,"  To  Prudence 
Vaughan,  45  acres  next  adjoining  on  the  east.  To  the 
widow,  Samantha  VaughaUy  75  acres  east  and  adjoining 
that  of  Prudence,  To  Sarah  Vaughan  Burnet  56  acres 
east  of  the  latter.  To  Alfred  Vaughan  50  acres  east 
and  adjoining  Sarah's.  And  to  Benjamin  H.  Vaughan 
50  acres  adjoining  Alfred's. 

Without  going  into  minutia,  the  partition  contem- 
plates the  tract  of  land  as  containing?  about  324  acres ; 
and  partition  was  made  without  survey. 

In  point  of  fact,  when  subsequently  surveyed  it  was 
found  to  contain  87&  acres.  The  partition  was  made 
in  1846;  the  survey  disclosing  the  discrepancy  in  quan- 
tity was  made.  May,  1853.    The  land  lies  in  this  form : 
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'^•'- J«"ni       The  75  iacres  set  off  to  the  widow  as  dower,  are  not 
—  "  .S: —  iilcladed  stibject  to  the  dower  in  any  of  the  shares  of 
*7"       the  five  heirs. 

1>0TT.  Upon  partition  beihg  made  in  1846,  the  widow  and 

heirs  took  possession  of  what  they  supposed  to  be  their 
respective  shares,  and  so  occupied,  by  themselves,  their 
assigns,  or  their  heirs  up  to  the  survey  of  May,  1853. 

In  March,  1849,  Alfred  conveyed  all  his  share  in  the 
estate  to  one  Cavender;  and  a  year  after  Cavender  con- 
veyed to  Frederick  Boyd,  one  of  the  appellants,  not  the 
interest  he  had  purchased  in  the  Vaughan  estate,  but 
the  tract  of  land  set  off  to  Alfred  Vaughan,  containing 
50  acres  more  or  less. 

In  Jarmaryj  1851,  the  administrator  of  Benjamin 
Vaughan  conveyed  to  Cavender  18  itcres  off  of  the  west 
side  of  the  50  acres  set  off  to  Benjamin.  In  1853, 
Cavender  conveyen  these  18  acres  to  Frederick  Boyd^ 
who  conveyed  the  undivided  half  of  both  lots  to  one 
LeCy  and  Lee  to  James  Boyd,  the  other  appellant. 

It  will  thus  be  seen  the  complidnants  are  the  owners 
in  fee  of  the  50  acres,  more  or  less,  set  off  to  Alfred 
Vaughan,  and  of  18  acres  on  the  west  side  of  the  50 
acres  set  off  to  Benjamin  Vaughan, — ^provided  the  loca- 
tion of  these  tracta  respectively  can  be  ascertained. 
They  lay  no  claim  to  any  share  in  the  land  on  which 
the  dower  was  located.  But  they  allege  that  by  survey, 
the  share  oi  Alfred  is  now  placcKi  further  west  than  was 
at  first  supposed;  that  the  lessees  of  Benjamin  Vaughan 
are  intruders  upon  the  land  that  was  thought  to  belong 
to  Alfred,  of  which  Alfred  took  possession,  and  of  which 
he  delivered  the  possession  to  Cavender,  on  the  sale  to 
him.  The  prayer  is  for  a  survey  of  the  land,  for  an  en- 
largement of  each  share,  on  the  basis  of  the  original 
partition,  so  as  to  divide  the  surplus  56  acres  among  the 
'  present  owners  of  the  several  tracts,  and  for  possession 
of  the  land  held  by  the  lessee  of  Benjamin  Vaughan. 
Also,  a  general  prayer  for  relief. 

As  surveyed  and  platted  in  May,  1868,  by  the  county 
surveyor,  the  respective  shares  are  thus  situated : 
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By  this  survey  and  location^  the  surplus  56  acres  is 
thrown  on  the  east  end  of  the  tract.  But  by  the  report 
of  the  commissioners  making  the  partition,  approved 
and  confirmed  by  the  Court,  the  50  acres  set  off  by  them 
to  Benjamin  is  almost  as  expressly  located  on  tiie  east 
end  of  the  tract  as  that  to  Edward  is  on  the  west  end. 
Edward^ 8  share  is  described  thus:  ^^ Commencing  on 
the  west  end,  we  assign  and  set  apart  to  Edward 
Vaughan  45  acres — ^it  being  a  piece  of  equal  width 
from  the  river  north  to  the  east  and  west  line  of  the 
land/' 

The  several  shares  are  respectively  described  as  ad- 
joining each  other,  in  the  progress  of  the  division  east- 
ward. That  to  Benj(zminy  is  thus  described :  "  We  as- 
sign and  set  apart  to  Benjamin  Vaughxm  the  remaining 
50  acres,  it  being  on  the  east  end  of  said  tract  and  ad- 
joining the  aforesaid  Alfred  Vaughanj  making  a  total  of 
320  acres.  But  this  location  on  the  east  end  is  again 
unsettled  by  the  language  which  locates  Benjamin's  ad- 
joining Alfred's  and  by  the  erroneous  impression  that 
this  was  a  division  of  the  whole  tract. 

The  £acts  stated  clearly  make  such  an  equitable  case 
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^Vftlft*^™'    as  entitles  the  parties  to  relief.    It  will  not  do  to  turn 

: —  them  out  of  court  in  such  confusion.     Such  questioni* 

^  must  be  met  by  the  courts,  and  decided  upon  some 

DoTT.  safe  basis.  It  is  quite  clear  that  more  or  less  injury 
must  result  to  some  of  the  parties,  whatever  line  of 
decision  may  be  adopted.  Mistakes  can  seldom  be  rec- 
tified with  entire  success.  In  a  case  like  this,  of  mutual 
mistake,  where  that  mistake  has  been  entailed  on  inno- 
cent purchasers,  it  will  not  do  to  go  behind  the  partition 
if  it  can  be  avoided.  The  mischief  will  be  lees  to  etc- 
quiesce  in  it,  than  to  set  it  aside.  The  report  of  the 
commissioners  is  sufficiently  certain  because  capable  of 
being  reduced  to  a  certainty  by  survey.  It  would  have 
been  better  had  that  been  done  in  the  first  instance. 
In  contemplation  of  law,  however,  the  boundaries  of  the 
the  several  shares  was  well  and  clearly  defined.  The  xighU 
of  the  several  heirs  must  be  regarded  as  fixed  by  the  par- 
tition as  far  as  it  went.  That  the  heirs  carelessly  took 
possession  of  land  to  which,  under  the  partition,  they  had 
no  title,  could  not  affect  the  rights  of  parties  unless  con- 
tinued for  at  least  20  years.  Cox  v.  BaUy  7  Ind.  R.  463. 
If  Alfirdj  by  mistake  of  the  true  boundary  of  his  own 
share,  took  possession  of  part  of  Benjamin's  share,  hie 
acts  neither  invested  him  with  any  title,  nor  divested 
that  of  Benjamin.  And  so  with  the  others.  Parties 
cannot  be  allowed  to  take  advantage  of  their  ignoram^e 
of  facts  which  they  might  and  should  have  known. 

But  though  the  Boyds  were  not  entitled  to  the  relief 
sought,  the  facts  under  the  general  prayer  entitled  them 
to  some  relief.  For  that  purpose  the  cause  should  have 
been  retained,  and  the  proper  relief  administered  to  the 
several  parties.  The  Court  therefore  erred  in  sustain- 
ing the  demurrer. 

As  a  basis,  the  report  of  partition  should  be  traced 
out  as  far  as  it  goes — ^laying  them  by  survey  adjoining 
each  other  as  the  report  indicates.  That  basis  is  ex- 
hibited by  the  plat  of  the  county  surveyor  given  above. 
That  leaves  the  tract  of  75  acres  on  which  the  dower 
was  located,  and  the  excess  of  66  acres  on  the  east — 131 
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acres  in  all — still  to  be  divided  among  the  heirs  of  ^^J^Ji""- 
VaujfAan,  or  their  heirs  or  assigns.  — *  - 

The  Boyds  are  entitled  to  the  50  acres  assigned  to  ®^^^ 
Alfred  Vaughan;  and  if  it  appear  that  Cavender  pur-  Doty. 
chased  his  interest  in  the  Vaughan  estate,  he  is  entitled 
to  Alfred^s  share  of  the  181  acres.  The  Boyds  are  also 
entitled  to  18  acres  off  of  the  west  side  of  Benjamin 
'  Vaughan*s  share,  if  they  prove,  &c.  This  disposes  of 
the  whole  estate. 

K  it  be  said  that  this  will  do  great  injury  to  some  of 
the  parties,  we  admit  it,  painfully  feeling  that  it  may. 
But  who  is  to  blame  for  it?  Primarily,  the  heirs  them- 
selves. The  report  of  partition  was  sufficiently  explicit 
to  have  been  traced  out  and  the  lines  of  each  share  run 
by  a  surveyor.  If  they  failed  to  take  the  precaution  to 
have  that  done  before  they  entered  and  improved,  they 
must  bear  the  consequences.   Cox  v.  Bally  7  Ind.  It.  458. 

So,  also,  with  the  Boyds.  It  may  be  very  true  that 
the  land  they  supposed  they  had  purchased  was  part  of 
Benjamin^s  share.  Alfred  had  ignorantly  taken  posses- 
sion and  ignorantly  delivered  possession  of  the  wrong 
land.    Por  this  wrong  the  Boyds  have  other  remedies. 

Whether  any  of  the  parties  are  entitled  to  any  com- 
pensation for  improvements  made  under  these  circum- 
stances on  the  wrong  land,  is  a  matter  for  future  con- 
sideration. It  is  not  before  us.  The  loss  of  their  im- 
provements may  be  the  penalty  which  some  will  have 
to  pay  for  their  ignorance  of  that  which  it  was  in  their 
power  to  know.  Port  v.  Williams y  6  Ind.  R.  219.  A 
timely  appeal  to  the  surveyor  with  a  copy  of  the  par- 
tition in  his  hand,  was  all  that  was  necessary. 

Per  Curiam. — The  decision  of  the  Court  below  is  re- 
versed at  the  costs  of  the  adult  defendants,  with  in- 
structions to  proceed  in  accordance  with  this  opinion. 

W.  T.  Otto  cmd  J.  8.  DaviSy  for  the  appellants. 

B.  Smithy  for  the  appellees  (1). 


(1)  The  oou&Bel  for  the  appellee  cited  2  Green  Oh.  687;  14  Ohio,  548 ; 
Wright,  718;  6  Hamm.  246;  6  Litt  112;  6  Munt  108;  8  A.  K.  Marsh.  815. 
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Where  a  party  would  arail  himeelf  of  erroneous  iDstruotions  giTeu  bj 
the  Court  beloW)  upon  appeal,  he  must  ha^e  exoepted  to  sueh  hutmo- 
tionr  at  the  time  thej  were  giTen,  unleea  Hm  reooid  show  that  tuM 
was  allowed  him  fov  thai  purpose. 

Where  the  OTideaoe  is  not  set  out  in  the  record;  and  the  initmotioM 
complained  of  are  not  clearly  erroneous  under  eyery  suppoeahle  state 
of  facts,  this  Court  will  presume  that  the  instructionfl  were  perUnest 
to  the  case  made  by  the  rridemoe. 

When  the  OTidence  is  not  made  a  part  of  the  record,  this  Court  will  pre- 
sume that  a  motion  for  a  new  trial  was  correctly  OTerruled  by  ^e 
Court  below. 


December  18. 


APPEAL  from  the  ffaneoek  Circmit  Court. 

Per  Curiam. — Qwm  aued  AtHnson  for  an  aasaiilt  and 
battery,  averring  special  damages.  The  pleadings  le4 
to  issues  of  fact.  Trial  by  jury;  verdict  and  judgment 
for  the  plaintiff  for  150  dollars.    Aikinstm  appeals. 

The  errors  assigned  are — ^1.  That  the  Court  erred  in 
the  instructions  given.  2.  In  overruling  the  motion  for 
a  new  trial. 

The  first  error  cannot  be  noticed  for  two  reasoas— 
1.  The  instructions  should  have  been  excepted  to  at  the 
time  they  were  given;  unless  the  record  show  that  time 
was  given,  &c.  2  B.  S.  p.  112,  s.  825, — Id.  p.  115,  & 
848.  The  record  does  not  show  that  any  exception  wtti 
taken.  2.  This  error  cannot  be  noticed  ibr  another  rear 
son.  As  the  evidence  is  not  in  the  record,  we  will  pre- 
sume in  favor  of  the  ruling  below,  that  the  instruetione 
were  pertinent  to  the  case  made  by  the  evidence,  as  the; 
are  not  clearly  erroneous  under  any  state  of  facts. 

The  second  error  assigned  is  for  overruling  the  motion 
for  a  new  trial.  As  the  evidence  is  not  in  the  record, 
we  cannot  say  whether  the  ruling  was  erroneous  or  not. 
The  presumption  is,  in  such  cases,  that  the  action  of  the 
Court  was  correct. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 


r" 
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T.  D.  Walpole,  D.  S.  Gooding,  and  R.  L.  Walpok,  for   »•▼.  Term, 
the  appellant  ^^^ 

/.  W.  Gordon  and  R.  A.  Riley,  for  the  appellee.  Woollet 

Tbe  Statk. 


WOOLMT  V.  ThB  STATI. 

The  Supreme  Court  will  not  entertaiB  an  appeal  from  an  interlooutorj 
decision  of  the  Court  below,  unless  in  cases  specially  excepted  by 
statute. 

APPEAL  from  the  Uni(m  Court  of  Common  Pleas.    Saturday, 

Motion  in  the  Common  Pleas  to  quash  an  informa-  ^**^*«^  lo- 
tion.   The  record  does  not  show  any  final  determination 
of  the  cause;  but  only  the  motion,  the  affidavits  on 
which  it  was  based,  and  the  bill  of  exceptions  showing 
the  motion  overruled. 

Per  Curiam. — We  have  frequently  decided  that  we 
will  not  entertain  an  appeal  on  any  preliminary  or  in- 
terlocutory decision  of  the  Court  below.  2  K.  S.  1852, 
p.  158.  The  record  mast  show  a  final  determination, 
unless  in  those  cases  specially  excepted  by  statute  (1). 
The  party  can  save  the  question  in  the  record  by  proper 
exception.  After  the  final  determination  of  the  cause, 
all  the  points  thus  saved  come  up  together. 

Appeal  dismissed  with  costs  to  be  taxed  to  the  ap- 
pellant. 

J.  A.  Fayj  M.  B.  Trualer,  and  C.  H.  Testy  for  the  ap- 
pellant. 

(1)  2  R.  S.  p.  162,  B.  676w 
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Nov.  Tei-m, 

.  —  -iz^: The  City  op  Logansport  v.  Dunn  and  Wife. 

The  City  of 

rX>OAKSPORT 

8~H         r^  ^'  The  laying  out  of  an  addition  to  a  city  by  the  owner  of  adjacent  lands. 

ow  ^]jQ  recording  of  a  plat  thereof;  and  the  sale  of  lots  with  reference  to 

14525  "uc^  P^<^^  operate  as  a  dedication  to  public  ubc,  of  all  streets,  alleys, 

and  other  groundSj  clearly  designed  to  be  so  i4>propriated. 

The  designation  upon  such  plat,  of  a  lot  or  space,  as  a  site  for  a  churdu 
seminary,  market,  or  common,  operates  as  a  dedication  of  the  same  to 
the  public,  for  such  purpose. 

The  words,  "public  square,"  haye,  in  this  State,  acquired  a  definite  legal 
meaning;  and  when  written  or  printed  in  a  proper  place  on  the  plat 
of  a  town  designed  for  a  county  seat,  the  place  so  designated  is  set 
apart  as  the  site  of  the  court-house,  and  other  county  buildings. 

The  owner  of  lands  may  lay  them  off  In  town  lots  and  publish  a  map 
thereof,  without  being  concluded  to  any  extent;  but  so  soon  as  he  sells 
lots  with  reference  to  such  map,  other  rights  interrene,  and  the  dedi- 
cation of  all  grounds  designated  upon  such  map  for  public  use,  then 
becomes  effectual. 

A  single  declaration,  made  by  the  owner  of  land,  that  he  intends  to 
dedicate  any  portion  of  it  to  public  use,  unconnected  with  some  act  in 
furtherance  of  that  intention,  will  not  amount  to  a  dedication;  much 
less  will  such  declaration  amount  to  a  dedication  when  aooompanied| 
or  immediately  followed,  by  an  act  wholly  inconsistent  therewith. 

If  a  single  act  of  the  owner  of  land  be  relied  on  to  establish  a  dedica* 
tion  of  the  same  to  the  use  of  the  public,  its  character  must  be  ao  on- 
equiTocal  as  to  require  neither  lapse  of  time  nor  user  by  the  public, 
to  aid  the  presumption  of  dedication,  arising  from  such  act 

The  facts  that  an  administrator  makes  and  records  a  town  plat  of  lands 
belonging  to  his  decedent^  designating  thereon  a  given  square,  as 
^Spmcer  Square  f'  and  that  he  subsequently  sells  lots  by  such  plat,  do 
not  of  themselves  operate  as  a  dedication  of  that  square  to  the  public. 

Mere  public  reputation  for  any  length  of  time  will  not,  unless  connected 
with  some  act  of  the  owner  of  lands,  evincing  his  intention  to  dedi- 
cate the  same,  or  with  the  use,  control,  or  occupancy  of  the  same  bj 
the  public,  operate  as  a  dedication. 

Adverse  possession  is  never  proved  by  mere  reputation. 

Where  the  evidence  is  conflicting,  an  appellate  court  will  not  disturb  ilie 
verdict  of  a  jury. 

The  giving  of  an  erroneous  charge  where  there  was  no  evidence  on 
which  to  predicate  it,  and  where  the  verdict  is  right  upon  the  eri- 
dence  before  the  jury,  cannot  avail  either  party  on  appeal  as  error. 

Saturday,  APPEAL  from  the  Cass  Circuit  Court. 

D^eembtr  18.    -  GooKiNS,  J.— This  record  presentB  the  question  of  the 
dedication  of  a  public  square. 
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The  city  of  Logansport  is  eituated  at  the  confluenoe  of   ^^'aT?'"'^ 

the  Wabash  and  Eel  rivers,  on  a  point  of  land  between 1. 

the  two  Btreams.  The  town  originally  extended  from  ''^^^^r 
the  junction  of  the  rivers,  eastward  to  fifth  street,  and  t. 
was  laid  out  by  one  Ghauncey  Garter.  In  1886,  General 
John  Tipton  laid  out  an  addition  to  the  town,  extending 
eastwardly  from  fifth  to  ninth  street,  a  plat  of  which 
was  duly  recorded.  In  1838,  he  caused  to  be  published 
a  lithographic  map  of  Logansport^  and  its  surroundings, 
which  embraced  the  original  town  and  the  addition 
above  mentioned,  and  represented  the  town  as  extended 
still  further  east.  A  marginal  reference  in  the  map 
stated  that  the  ground  between  fifth  and  ninth  streets 
was  laid  off  by  General  Tipton,  in  1885  and  1836,  and 
that  the  ground  east  of  ninth  street  was  laid  out  by  S.  S. 
Tipton  and  Jamjts  Dunn,  in  reference  to  which  the  proof 
was  that  General  Tipton  sold  this  ground  to  S.  S,  Tipton 
and  Dunn,  by  a  verbal  contract,  but  that  afterwards  the 
contract  was  cancelled.  In  the  latter  extension,  a  block 
is  represented  on  the  map  as  "  Spencer  Square,"  which 
is  the  ground  in  dispute.  No  plat  of  this  extension  was 
recorded  in  the  lifetime  of  General  THpton.  After  his 
death,  which  occurred  AprU,  5, 1889,  his  administrators, 
finding  a  deficiency  of  personal  assets  to  pay  the  debts 
of  the  estate,  made  and  recorded  a  plat  of  the  ground 
covered  by  the  last  enlargement,  but  not  in  accordance 
with  the  lithographic  map;  the  position  of  Spencer 
Square,  however,  was  the  same  in  both,  and  was  desig- 
nated in  like  manner  on  the  plat  made  by  the  adminis- 
trators. Under  an  order  of  the  Probate  Court,  they 
sold  at  public  auction,  in  1840,  the  lots  in  this  enlarge- 
ment, for  the  purpose  of  raising  money  to  pay  debts, 
and  the  sales  were  confirmed.  In  July,  1852,  a  volun- 
tary partition  was  made  between  the  heirs  of  General 
Tipton,  who  mutually  conveyed  to  each  other,  in  which 
partition  Spencer  Square  was  assigned  to  Mrs.  Dunn,  a 
daughter  of  General  Tipton,  and  wife  of  Thomas  S. 
Dunn,  who  are  made  defendants.  Immediately  after 
this  partition,  the  defendants  caused  Spencer  Square  to  be 
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^^11  qaS^"'    ^ii<^l<»^  ^y  *  fence,  claiming  it  as  their  own.    In  JtfawA, 
1853,  the  city  of  Loffansport  commenced  this  suit  against 


The  Oixt  ov 


UaAJMvoM  I^^^  and  wife,  by  bill  in  chancery,  to  establish  their 
^  claim  to  Spencer  Square  sb  public  ground,  alleging  that 
"^  it  had  been  dedicated  to  tibe  public  use.  The  answer 
was  filed  under  tiie  present  code.  Issues  were  formed, 
which  were  tried  by  jury,  who  found  a  (fecial  and  gene- 
ral verdict  for  the  defendants,  on  which  there  was  judg- 
ment, from  which  the  city  appeals. 

Among  other  evidence  given  at  the  trial,  it  was  proved 
that  Spencer  Square  was  so  named  and  called  by  General 
Tipton^  in  his  lifetime,  mx  honor  of  his  father-in-law, 
Captain  SpenceryW\io  fell  at  the  battle  of  Tippecaiwt; 
that  in  1838^  he  caused  his  wife  to  be  buried  there,  stat- 
ing at  the  time  that  he  intended  to  erect  a  family  vault 
\iipon  it,  and  to  remove  the  remains  of  his  wife  to  the 
vault ;  and,  at  the  same  time,  stated  that  it  was  to  b^ 
public  ground,  and  that  no  houses  were  to  be  built  upon 
it.  A  militi^ry  cadet,  nephew  of  General  TiptorCs  wife, 
was  also  buried  there,  and  a  marble  monument  was 
erected  to  his  memory,  by  his  classmates,  upon  the 
square;  but  whether  before  or  after  General  TiptojC^ 
death,  is  lefb  in  some  doubt.  General  Tipton^  at  his 
death,  was  buried  there,  and  subsequently  his  son's  wife 
aixd  two  .children.  The  graves  were  enclosed,  but  the 
remainder  of  the  square  waa  left  open,  and  was  occa- 
sionally used,  1^  were  other  grounds  similarly  situated, 
once  for  a  militaiy  parade,  and  at  other  times  for  Fourth 
of  JyXy  celebrations,  being  covered  with  trees,  and  fur- 
nishing an  s^reeable  shade,  rendering  it  suitable  for  such 
occasions.  Other  adjacent  grounds  belonging  to  the  es- 
tate were  in  the  same  condition.  S.  &.  Tipton^  one  of 
the  heirs,  was  proved  to  have  said,  upon  one  occasion, 
that  Spencer  Square  was  to  be  public  ground.  He  was 
the  only  adult  at  the  time  of  the  sale  by  the  administra- 
tors— ^the  other  heirs  being  of  various  oges,  and  one 
was  not  of  age  when  the  partition  was  made  in  Ju/jf, 
18&3. 
On  the  question  of  intention,  much  eyidence  was 
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^ven  on  both  sides.    On  the  part  of  the  plaintiflfe  seve-    Not.  Term, 
ral  witnesses,  who  had  been  for  many  years  residents  of      1°^* 


Z^^arwport,  testified  that  Spencer  SquareheA^ftom  about;  '^i^^^^ 
the  time  of  the  publication  of  the  map,  been  generally  ▼. 
known  and  reputed  to  be  public  ground;  but  they  <^ould 
not  say  that  they  had  heard  it  so  called  in  presence  of 
General  Tipton^  or  the  heirs,  or  administrators ;  that  at 
the  time  of  the  public  sale  of  lots  by  the  administra- 
tors, it  was  so  generally  understood  by  the  bidders,  and 
others  present,  and  one  witness  thought  it  had  been  so 
proclaimed  by  the  auctioneer;  that  at  that  sale,  lots 
were  purchased  fronting  on  the  square,  die  purchasers 
understanding  that  it  was  to  be  public  ground.  Borne 
of  the  witnesses  who  had  purchased  lots  at  that  sale, 
testified  that  they  had  contributed  towards  the  expenses 
of  this  suit.  The  auditor  testified  that,  until  recently, 
Spencer  Square  had  not  been  assessed  for  taxation ;  but 
that  property  subject  to  tax  was  frequently  omitted  in 
the  assessment.  On  the  other  hand,  there  was  testimony 
that  General  Tipton  had,  until  his  death,  claimed  and 
exercised  a^ts  of  ownership  over  the  ground;  that  he 
had  once  prosecuted  a  person  for  taking  sand  from  it. 
Others  who  were  at  the  administrator's  sale  heard  noth- 
ing of  Spencer  Square  being  considered  public  ground, 
and  testified  that  it  was  not  so  proclaimed.  The  admin- 
iBtrators  testified  that  they  had  not  dedicated  the  ground 
to  the  public  use,  nor  authorized  the  auctioneer  so  to 
proclaim  it ;  and  several  old  citizens  of  the  town  had 
never  heard  that  Spencer  Square  was  considered  public 
ground,  but  had  always  understood  it  to  be  private  pro- 
perty. 

It  is  settled  law  that  the  laying  out  and  recording  of 
a  plat,  and  the  selling  of  lots  with  reference  to  it,  ope- 
rate as  a  dedication  to  the  public  of  streets,  alleys,  and 
other  grounds  clearly  designed  to  be  appropriated  to 
the  public  use.  Indianapolis  v.  Orocw,  7  Ind.  R.  9.^- 
Haynea  v.  Thomas^  id.  88.  A  designation  on  the  map 
of  a  lot  or  space  for  a  church,  seminary,  market,  or 
common,  will  also  have  tiie  effSdct  of  a  dedication  for 
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Not.  Term,   the  UBC  indicated.    In  this  State,  the  words  "public 

square"  have  acquired  a  legal  meaning  by  use,  and  are 

'uraAHSTOBT'  f ^^^i^c^j  when  used  in  a  proper  place,  on  the  map  of  a 
T.         town  designed  for  a  county  seat,  that  the  ground  is  set 
""■       apart  as  a  place  for  the  erection  of  a  court-house  or 
other  county  buildings.     WestfaU  v.  Hunt,  at  the  present 
term  (1).    Whether  by  inserting  the  words,  "  Spertcer 
Square"  on  an  open  space  on  the  map  of  the  town,  the 
proprietor  intended  to  dedicate  the  ground  to  the  public 
use,  was  a  question  of  fact  to  be  found  by  the  jury. 
The  evidence  on  this  point  was  conflicting,  and  was  ob- 
viously of  such  a  character  that  an  appellate  court  would 
not  be  authorized  to  disturb  their  verdict,  whichever 
way  it  might  have  been.    We  are,  therefore,  only  left 
to  inquire  whether  they  were  rightly  instructed,  and 
what  was  the  legal  effect  of  their  special  verdict. 
The  following  facts  were  specially  found  by  the  jury: 

I.  That  General  Tipton  did  not,  in  his  lifetime,  lay  out 
into  lots  that  part  of  Logansport  indicated  by  the  litho- 
graphic map,  2.  That  he  did  cause  said  map  to  be  en- 
graved and  published.  8.  That  he  designated  thereon 
the  place  called  Spencer  Square,  4.  That  the  adminis- 
trators made  and  recorded  a  plat  of  the  addition.  5.  That 
Spencer  Square  was  delineated  thereon.  6.  That  they 
sold  lots  as  laid  out  and  designated  in  said  addition, 
which  sales  were  confirmed.  7.  That  it  was  not  gene- 
rally understood  by  the  purchasers  of  lots  at  the  admin- 
trators'  sale  that  Spencer  Square  was  a  public  square. 
8.  That  it  was  not  known,  reputed,  and  generally  un- 
derstood by  the  purchasers  of  said  lots,  the  inhabitants 
of  Logansport,  and  the  public  generally,  that  Spencer 
Square  was  public  ground.  9.  That  since  it  had  been 
known  as  Spencer  Square,  it  had  been  generally  under- 
stood and  reputed  to  be  private  property.  10.  That 
since  the  sale  of  the  lots  by  the  administrators,  they  and 
the  heirs  of  Tipton,  had  had  control  of  Spencer  Sqmre. 

II.  That  it  had  not  been  used  as  public  ground.  12.  That 
General  Tipton,  and  a  part  of  his  family,  were  buried 
there.    18.  That  it  was  his  intention  that  Spencer  Square 
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should  be  a  private  burial  ground.    14.  That  he  exer-    Not.  Tem, 
cised  sole  control  over  it  until  his  death.  15.  And  since  — 
his  death,  his  administrators  and  heirs.    16.  The  same  '^q^^^^j 
in  substance  as  the  8th.    17  and  18.    Immaterial,    id. 
General  Tipton  did  not  declare  in  his  lifetime  that  Spen- 
cer  Square  was  to  be  public  ground.    20.  Immaterial  (a 
question  of  law,  not  of  fact).    21.  The  administrators 
did  not  intend,  by  making  the  plat,  to  dedicate  Spencer 
Square  to  the  public. 

The  foregoing,  with  a  general  verdict  for  the  defend- 
ants constitute  the  finding  of  the  jury. 

Upon  the  prayer  of  the  defendants,  various  instruc- 
tions were  given  to  the  jury,  some  of  which  may  be 
conveniently  considered  together.  They  were  instructed 
as  follows : 

"  Where  the  intent  to  lay  out  a  town  is  formed,  but 
abandoned,  and  the  plat  is  not  recorded,  a  sale  of  a  part 
of  the  premises  does  not  give  the  purchasers  the  right 
of  streets,  alleys,  or  squares,  designated  on  such  unre- 
corded plat. 

<^  More  evidence  is  requimte  to  establish  a  dedication 
of  a  square  to  the  public,  than  the  simple  making  and 
circulation  of  a  map." 

This  instruction  we  think  correct.  The  publishing  of 
a  map  by  the  owner,  of  ground  proposed  to  be  made 
the  site  of  a  town,  does  not  conclude  him  to  any  extent. 

It  is  only  when  lots  are  sold  with  reference  to  such 
plat  that  other  rights  intervene.  When  that  occurs, 
the  dedication  becomes  effectual  as  to  those  grounds 
which  are  devoted  to  the  public  use. 

The  jury  were  further  instructed  that  the  admission 
of  General  Tipton  to  the  witness  Isaac  Bartlett,  on  the 
occasion  of  the  burial  of  said  Tipton's  wife,  that  he  in- 
tended to  have  his  family  buried  on  that  square,  and  to 
erect  a  family  vault  there,  and  that  said  square  should 
be  public .  ground,  was  not  sufficient  of  itself,  if  they 
believed  such  admission  proved,  to  establish  a  dedica- 
tion of  said  ground  to  the  public. 


i 


A  single  declaration  made  on  one  occasion  to  one  per-  l 


T. 

Dunn. 
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Not.  Term,   son  of  an  intention  to  devote  a  piece  of  ground  to  the 

—  public  use,  unconnected  with  any  act  in  Airtherance  of 

*Uhjan»fobt'  ^^  object,  would  certainly  not  amount  to  a  dedication, 

» especially  when  the  declaration  was  accompanied  by  ah 

act  apparently  inconsistent  witSi  the  purpose  declared. 

If  a  single  act  be  relied  upon  to  establish  a  dedication, 

it  must  be  of  such  an  unequivocal  character,  as  that 

lapse  of  time  or  user  would  not  be  required  to  aid  the 

presumption  of  dedication. 

These  instructions  contemplate  the  action  of  Oeneral 
Tipton^  with  reference  to  the  fei^t  of  dedication.  In  re- 
gard to  the  action  of  Ihe  administrators,  the  following 
instruction  was  given  at  the  instance  of  the  defendants: 

'^The  mere  act  of  making  and  recording  the  plat 
marked  exhibit  B.  with  Spencer  Square  designated 
thereon,  and  selling  lots  by  said  plat,  does  not  of  itself 
and  without  other  concurring  circumstances  operate  as 
a  dedication  of  the  square  to  the  public." 

We  will  not  stop  to  inquire  whether  the  administra- 
tors had  any  power  to  make  the  dedication.  The  gene- 
ral principle  certainly  is,  that  it  can  be  done  only  by  the 
owner  of  the  fee.  2  Greenl.  Ev.  s.  668.  We  think  the 
instruction  correct  on  another  ground,  nie  words 
'^  Spencer  Squarej^'  did  not,  unexplained,  import  that  the 
ground  was  to  be  public.  They  are  not  like  street, 
common,  market  place,  public  square,  seminaiy  lot,  &c., 
which  of  themselves,  when  marked  upon  an  open  square 
or  space  upon  the  map  of  a  town,  import  that  tiie 
ground  is  set  apart  to  a  public  use. 

Upon  the  question  of  lapse  of  time  and  user,  the  fol- 
lowing instructions  were  given  at  the  instance  of  the 
defendants : 

"  Public  repute,  if  general  and  uncontradict^  for  a 
jperiod  of  fourteen  years,  that  this  square  was  a  public 
one,  wotlld  not  of  itself  divest  the  original  proprietor  '6f 
his  control,  or  operate  as  a  dedication. 

"  To  found  a  title  to  ttiis  property  on  me»e  user,  tt© 
public  must  have  been  in  possession  twenty  yearsJ" 

In  regard  to  the  fiMt  off  tliese,  it  is  sii^cient  to  say 
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that  mere  pablic  repute  for  any  length  of  time,  nncon-   Not.  Tem, 
nected  with  any  act  on  the  part  of  the  owner,  evincing  —        ' — 
an  intention  to  dedicate,  or  any  occupancy,  use,  or  con*  ^^^Sw«b? 
trol  by  the  public,  would  not  operate  as  a  dedication,         ▼. 
Adverse  poBseesion  is  never  proved  by  mere  reputation.      ^''- 

We  need  not  inquire  whether  the  principle  asserted 
in  the  other  instruction  is  correct  in  law  or  not.  K  it 
were  erroneous,  the  judgment  would  not  be  reversed, 
for  the  reason  that  there  was  no  evidence  whidi  could 
have  justified  the  jury  in  finding  an  user  by  the  public. 
The  most  that  is  proved  is,  that  on  one  occasion  there 
was  a  military  parade  upon  Spencer  SquarCy  and  that, 
like  other  grounds  lying  open  about  Loganspcrty  had 
been  occasionally  used  for  public  celebrations  on  the 
Fourth  of  July.  The  practice  of  our  people  to  repair  to 
some  convenient  woodland  to  celebrate  that  day  is 
almost  universal.  The  custom  is  as  well  known  as 
other  matters  of  public  history.  In  the  vicinity  of 
most  towns  there  are  favorite  resorts  which  are  used  for 
such  occasions;  and  it  would  probably  be  difficult  to 
find  a  citizen  who  would  refuse  the  use  of  unenclosed 
grounds  for  such  an  occasion.  This  is  no  such  appro- 
priation  by  the  pubUc  as  would  authorize  a  jury  to  find 
an  user.  The  city  of  Logansport  is  not  shown  to  have 
exercised  the  slightest  control  or  authority  over  Spencer 
Square^  for  any  purpose  whatever.  Besides  this  the 
lOth,  11th,  14th,  and  16th  specifications  of  the  special 
verdict  are  wholly  inconsistent  with  the  user  supposed. 
The  11th  in  particular  declares  that  the  square  had  not 
been  used  as  public  ground. 

Several  instructions  were  given  by  the  Court  of  its 
own  motion,  they  were  mostly  favorable  to  the  plaintiff^ 
and  none  of  them,  we  think,  asserting  principles  of  law 
of  which  the  plaintiff  can  complain,  moreover,  they 
were  not  excepted  to,  and  cannot  be  successfully  relied 
on  in  error. 

Per  Quriam. — The  judgment  is  affirmed  with  costs  (2)» 

J7.  P.  BiddJU  and  B.  W.  Peters,  for  the  appellant  (8). 

JD.  JD.  PraU  and  S.  C.  Taber,  for  the  appellees  (4). 
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M0W.  Term,        (1)  Anis,  174. 

1866.  (2)  Stuabt,  J.  was  abseoL 

Thk  Citt  or      ( ^)  Counsel  for  the  appellant  cited  aathorities  to  the  following  points: 
LooAiiBPOKT       1.  The  making  and  pablishing  of  the  engrayed  town  plat  by  Jolm 
▼•  Tiptonf  and  designatiAg  ^^Speiteer  Sqtiar^*  npon  it;  his  express  deeltrft- 

^'"'  tion  to  the  witnees,  BartUU,  »that  he  intended  that  pieee  of  ground  to 
be  a  public  squarey  not  to  be  built  upon;"  and  the  sale  of  lots  with  re- 
ference to  the  same,  as  a  public  square,  is  an  irreTocable  dedication. 

Indeed,  we  must  insist  that  either  of  these  acts  taken  separately,  after 
indiTiduals  or  the  public  haTe  acted  on  the  faith  of  their  representations, 
would  amount  to  a  dedication  which  l^HomeouM  not  afterwards  reroke. 
The  record  does  not  show  that  lots  were  sold  east  of  Ninth  street,  with 
reference  to  the  engrayed  plat;  but  shows  that  thej  were  so  sold  west  of 
Ninth  street;  but  the  selling  of  lots  in  any  part  of  the  town  with  refer- 
ence to  thai  plat,  has  the  same  effect  as  thouj^  they  were  situated  east 
of  Ninth  street.  After  the  dedication  has  once  been  thus  made,  neither 
Tg^tan^  nor  his  heirs,  nor  his  administrators,  can  reyoke  it;  so  that  all 
the  proof  of  acts  or  intentions  subsequent  to  this  period,  cannot  affect  thii 
proposition.  Wyman  y.  The  Mojfor,  &c.  11  Wend.  487. — Twenfy  niiUh  ttnet, 
N.  r,  1  Hill,  189.— Afitery.  The  TrugUet,  6  mil,  407.— Arown  y.  Jfemtfy, 
etid^e  Ohio  R.  298^— Ze6<mon  y.  Ifarrsn  Cb..  9  id.  80.— J3ti6«*  y.  Gaukh 

18  id.  18.— ieoKKOi'f  .Se.  y.  Btrtkmd,  8  B.  Monr.  282.-r-aaipM<  Cb.  y. 
Newport,  12  id.  588.— (7o4^«y  y.  AUon,  12  m.  B.  80.— JJo6&t  y.  LowtU, 

19  Pick.  405.— jSbrcZoty  etalY.  ffowelTs  Leeeeee,  6  Pet.  498.— OrcoiimA'  t. 
White,  id,  481.— iVMT  Orleana  y.  The  United  Statee,  10  id.  662. 

A  town  plat  need  not  be  recorded  to  be  eyidence  of  dedication. 
Wright's  Ohio  B.  749.  A  dedication  may  be  made  by  parol.  Vwtr  t. 
Foxj  9  B.  Monr.  200.  Or  a  party  who  expressly,  or  by  his  acts,  has 
waiyed  his  title  to  property,  will  be  estopped  from  asserting  it  against  t 
party  who  has  inyested  money  on  the  faith  of  such  waiyer.  Laney  t. 
Laney,  4  Ind.  K  149.  Admissions  which  haye  been  acted  upon  by  others 
are  conclusiye  against  the  party  making  them.  See  €frt^  y.  AUm,  14 
Ohio  B.  58,  where  the  doctrine  of  estoppel  is  fully  discussed;  also,  Fmt 
y.  The  Inturanee  CompagKy,  5  Denio,  154.  • 

2.  The  town  plat  laid  out  and  acknowledged  by  the  administrators  of 
Johk  Tipton,  as  charged  and  admitted  in  the  pleadingSi  operates  as  i 
conyeyance  to  the  public. 

This  power  is  founded  on  an  act  for  recording  town  plats,  B.  8.  18$8, 
p.  595,  which  was  in  force  at  the  time  this  plat  was  so  made  and  record- 
ed. The  whole  appearance  of  the  plat,  and  the  words,  ^^Speneer  Squan,'' 
import  that  it  is  a  dedication  to  pq^lic  use.  This  construction  is  fiiUy 
sustained  in  Le  Oltrq  y.  GaU^Ue,  7  Ohio  B.218^  awi  affirmed  in  Lon^hf 
y.  QaUipoUMy  22  id.  106. 

(4)  Counsel  for  the  appellee  cited  the  following  authorities: 

A  dedication  is  the  deliberate  appropriation  of  lands  bj  the  owner  for 
any  general  and  public  use,  and  must  be  made  perfect  hj  its  aeceptanoe 
and  use  by  the  public  PtarmU  y.  Poet,  20  Wend.  Ill,  22  Wend.  425. 
It  is  not  eemplete  without  eyidence  of  acceptance  by  the  public.  2  GreeaL 
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Et.  8.  WS2.^WUkmffkby  t.  Jmki,  20  WencL  96.r— 8  Kent,  8tli  ed.  664.—    Not.  T^rm, 
The  State  t.  Cbrver,  6  Btxobh.  217.— iSwioiw  t.  ChmsU,  1  B.  L  619^  Weai-        1856. 


/aU  T.  Buntf  anUj  174.  It  most  bo  oatoblisliod  oithor  by  qmt  or  longth  of  Wickxbshak 
time,  or  by  an  act  of  the  owner  bo  unequivooal  in  its  nature  as  to  require  t. 

no  time  to  warrant  a  presumption  of  a  grant  ZmingtUm  y.  The  Mayors  Buls. 
8  Wend.  86.— 11  Bast,  876.— 1  Burr.  188.  A  grant  may  be  by  deed,  or 
by  the  aets  of  the  owner.  2  Bout.  Inst.  186.  It  must  be  made  by  the 
owner  in  fee.  2  Greenl.  £t.  s.  668. —  Wood  t.  Veal^  6  Bam.  and  Aid. 
454.  The  party  asserting  it  must  allege  its  true  character  and  extent, 
the  oondltions  and  limitations  imposed,  and  reooTor,  if  at  all,  according 
to  sach  allegations.  8  Kent,  668,  h.^LUhMdffe  t.  Wmier,  I  Gamp.  268, 
note.— JforsMt  qf  Siqjjford  T.  Cbyiuy,  7  B.  and  G.  267.— 67oiMn  t.  FML  Mz, 
Co.  6  Watts  and  Berg.  141.— PooJd  t.  HvMkm»on^  11  Mess,  and  Welsh.  827. 
The  claim  of  the  dty,  so  far  as  it  is  depends  upon  user,  is  in  the  na- 
ture of  an  easement  in,  or  serritude  imposed  upon,  the  land  in  question 
by  the  public;  and  such  easement  or  serritude  must  haTO  been  of  20 
yearn  duration.  To  render  the  enjoyment  of  any  easement  for  20  years 
a  presumption  iirif  $tjure,  or  condusiTe  OTidenee  of  right,  it  must  haTO 
been  continued,  uninterrupted  or  pacific,  and  adTcrse — that  is,  under  a 
olsim  of  right,  with  the  implied  acquiescence  of  the  owner.  2  Greenl. 
Et.  ss.  688,  689.— P«arMi<  t.  Po^  20  Wend.  Ill  and  authorities  there 
cited.— 8  Kent,  662.— Oviim^  t.  Oouid,  16  Wend.  681.— Cbliwi  t.  Burnet, 
17  Wend.  66i.—Sarffent  t.  BaUard,  9  Pick.  261,  U&^—Shmmay  t. 
Simimt,  1  Verm.  R.  68,  bl^MUehai  t.  Walker,  2  Aiken,  266  to  271,  This 
ease  is  Tery  diSiBrent  firom  those  cases  where  terms  are  used  importing 
the  purpose  of  the  donor — as  in  BeaUjf  t.  JTtirte,  2  Pet.  666,  where  the 
lot  was  designated  on  the  plat  by  the  words  "For  the  Lutheran  Church f* 
or  in  MeLauffhUn  t.  Stevens,  18  Ohio  B.  94,  where  the  ground  in  dispute 
had  been  leased  and  used  for  wharres.  And  so  in  New  Orleane  t.  The 
UniUed  Statee;  Le  Clerq  t.  GaUgMlie;  Enher  T.  Gaxley,  ftc,  cited  in  the 
appellant's  brief. 


WiOKBBSHAM  and  Others  v.  Bills  and  Others. 

A»  B.  and  C  granted  to  JB,  the  right  to  use  and  improTO  a  mill-dam  and 
race,  with  certain  appurtenant  priTileges,  stipulating  as  a  condition 
to  such  grant,  that  B.  should  build  and  put  into  operation  a  grist  mill, 
and  that  if  he,  or  they  who  might  hold  under  him,  should  tail  to  put 
sneh  mill  into  operation,  or  should  Taoate  the  same,  or  ftdl  to  repair  it 


mm 
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Not.  Term, 

1856. 

W1CKSR8HAX 
T. 

Bills. 


wben  neoeseary,  for  a  great  length  of  time,  then  the  privileges  grantsd 
should  revert  to  the  grantors.  The  instrument  by  which  this  grant 
was  made  refers  to  a  dam  and  raoe  already  existing  on  the  premises, 
(the  user  of  which  is  granted  to  E.)  and  to  a  deed  executed  conea> 
rently  with  the  instrument,  whereby  C.  couTeyM  to  E.  the  fee  simple 
of  80  acree  of  land  on  which  was  situated  a  saw-mill,  which,  it  seems, 
had  been  run  by  means  of  the  last  sai<r^am  and  raoe. 

Held,  that  the  heirs  of  S,  should  be  considered  as  holding  under  him, 
within  the  intention  of  the  parties. 

i^e^  also,  that  the  conyeyance  by  C.  of  the  saw-mill  and  site  carried 
with  it  the  use  of  Uie  head  of  water  necessary  to  its  enjoyment,  vith 
all  incidents  and  appurtenances,  so  far  as  the  right  to  conrey  the  sane 
existed  in  the  grantor. 

Heldf  also,  that  a  fee  simple  may  be  created  by  words  of  reference  to  a 
deed  conveying  a  fee  simple,  without  the  use  of  the  word  ''heirs,'* 
where  the  intention  is  clear. 

Heldj  also,  that  the  reference  in  the  instrument  by  which  the  water  privi- 
leges were  granted,  to  th^  deed  conveying  a  fee  simple  title  to  the  mill 
and  site,  and  to  the  objects  for  which  that  conveyance  was  made,  en- 
larged the  grant  to  a  fee  simple. 


JMnesday^ 
Deeemberll. 


APPEAL  from  the  Henry  Circuit  Court 
Pbrkins,  J. — Suit  by  BUls  and  others,  heirs  at  law  of 
John  BUis^  deceased,  against  Wickersham  and  others,  for 
disturbing  possession  of  a  mill  and  the  water  privilege. 
The  defendants  answered,  alleging  that  the  ancestor 
of  the  plaintiffs  held  the  mill,  &c.,  of  the  defendants  for 
life  only,  that  he  was  dead,  and  that  hence,  the  mill,  Ac, 
had  reverted  to  the  defendants,  who,  of  right,  might 
take  possession,  and  they  set  forth  an  instrument  in 
writing,  under  seal,  as  follows,  as  establishing  the  rights 
respectively  of  the  parties : 

^'Articles  of  agreement  made  and  entered  into  this  first 
day  of  -May,  1841,  between  John  BiUs^  of  the  county  of 
Henry  J  and  State  of  Indiana,  of  the  one  part,  and  Ahd 
Wickersham^  Samuel  B.  Binford,  and  James  S.  BuU^r, 
of  the  county  and  State  aforesaid,  of  the  other  part, 
witnesseth,  that,  whereas  the  said  BiHs  has  this  day 
purchased  a  tract  of  land  from  the  said  James  S.  Butler, 
upon  which  tract  of  land  he,  the  said  BiUs^  is  desirons 
of  building  a  water-mill  and  other  machinery;  and  in- 
asmuch as  the  necessary  accommodations  on  the  part  of 
the  said  BiUs  to  carry  his  object  and  desires  into  efiect 


WICKKB8HAM 
T. 
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will  in  some  measure^  affect  the  rights  of  said  Wicker-  Not.  Term, 
shamj  Binfordj  and  Butler;  for  and  in  consideration  of  •^°^^- 
the  sum  of  one  dollar,  and  the  advantage  of  said  ma- 
chinery,  they  agree  severally  as  follows,  to  wit :  The  said  Billb. 
Wickersham  agrees  \pth  and  grants  to  the  said  BiU% 
the  privilege  of  imp^ving  and  extending  a  mill- 
dam  on  the  land  of  him,  the  said  Wickersham,  on 
the  west  side  of  Flat  Rock,  agreeing  with  and  grant- 
ing to  the  said  Bills  the  right  to  extend  the  same 
across  the  low  land  and  some  hayons,  so  as,  how- 
ever, not  to  overflow  said  low  land  at  a  common  stage 
of  low  water  at  or  near  where  Bvtler^s  dam  now  stands, 
giving  and  granting  to  the  said  BUls  the  right  to  use 
any  earth  or  any  other  materials  not  of  a  valuable  na- 
ture  which  the  B«d  Bm  may  want  in  making  or  repair- 
ing  said  dam ;  also  the  right  to  pass  and  repass  with 
wagon  or  wagons  and  teams  at  all  times  for  the  mak- 
ing and  repairing  said  dam.  The  said  Binford  agrees 
with  and  grants  to  the  said  BUls  the  right  and  privilege 
of  building  and  repairing  a  dam  for  the  purposes  afore- 
sidd  across  the  bed  of  the  said  stream  on  the  land  of 
him,  the  said  Binford,  at  the  place  before  designated, 
together  with  the  privilege  of  continuing  the  race 
where  it  is  now  situated,  granting  to  the  said  Bills  the 
right  of  a  gangway  for  teams  and  hands  to  the  said 
dam  in  some  convenient  way,  and  from  the  said  dam 
the  privilege  of  going  down  and  up  the  race  for  the 
purpose  of  repairing  and  widening,  if  necessary.  And 
as  to  the  said  Butter,  he  also  agrees  with  the  said  Bills 
that  he  shall  have  the  free  privilege  to  continue  the  said 
race  where  it  now  is,  together  with  the  privilege  of 
widening,  mending,  and  repairing  the  same,  as  it  may 
be  necessary,  with  the  right  to  use  teams  along  the  said 
race  for  the  purposes  aforesaid. 

^^  It  is  understood  between  all  the  parties  to  this  con- 
tract, that  the  said  Bills  is,  within  a  reasonable  time,  to 
commence,  and  put  into  operation,  a  grist-mill,  as  is 
above  contemplated.  But  if  he,  or  they  who  may  here- 
after hold  under  him,  fails  or  refuses  to  put  said  mill 
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^^▼- Tenn,   into  operation,  or  after  being  put  into  operation,  shall 

— L^^: at  any  time  vacate  the  same,  or  fail  to  repair  when  neces* 

WicKBEaHAM  ^gjj^  fQp  a  long  space  of  time,  then  the  privilege  hereby 
Bills.       granted  to  the  said  Bills  shall  cease,  and  revert  back  to 
the  grantors. 

<^  Given  under  our  hands  and  seals,  the  day  and  year 
above  written." 

Attested,  signed,  and  sealed,  &c. 

Concurrently  with  the  execution  of  the  foregoing  in- 
strument, BvJUer  sold  the  fee  simple  of  eighty  acres  of 
land  to  BxUsj  being  the  land  referred  to  in  said  agree* 
ment,  '^  on  which  there  then  was  situate  a  saw-mil  V  to 
which  land  BtUler  made  a  deed  to  BiUSy  his  heirs,  Ac 

The  answer,  setting  up  the  foregoing  matters  in  de- 
fense, was  demurred  to,  the  demurrer  sustained,  and,  the 
defendants  refusing  to  answer  further,  interlocutory  judg- 
ment was  rendered  against  them,  damages  were  assessed, 
and  final  judgment  entered  therefor. 

The  question  is,  what  estate  was  conveyed  by  the  Agree- 
ment above  recited  ?  That  it  plainly  conveyed  the  right 
of  enjoyment  to  BUls  and  those  who  might  hold  under 
him,  there  can,  we  think,  be  no  doubt.  And  we  think 
it  equally  dear  that  his  heirs  should  be  considered  bb 
holding  under  him,  within  the  intention  of  the  parties. 
This  being  the  case,  the  judgment  below  was  right,  and 
must  be  affirmed.  But  there  are  other  principles  which 
seem  to  be  applicable  to  this  case,  and  to  which  it  may 
be  proper  to  allude. 
'  Butler,  one  of  the  parties  to  the  instrument  recited, 

simultaneously  with  its  execution,  made  a  sale  to  BUk 
of  a  mill  and  mill-site— the  same  mentioned  in  sidd 
agreement.  Now,  "the  grant  of  a  mill  carries  with  it 
the  use  of  the  head  of  water  necessary  to  its  enjoyment, 
with  all  incidents  and  appurtenances,  as  far  as  the  right 
to  convey  to  this  extent  existed  in  the  grantor."  3  Eait, 
440,  note.  So  far  as  Butler  was  concerned,  then,  the 
grant  in  the  agreement  was  but  expressing  formally 
what  the  law  actually  effected  by  implication,  and  that 
implication  carried  the  rights  in  fee  simple  (1). 
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Again,  thongh  it  was  the  geBfiral  doctrine  at  common  ^^J;^ 

law — 2k  doctrine  now  abrogated  by  1  R.  S.  of  Indiana^ 1 — 

p.  234,  8. 14 — ^that  the  word  heirs  was  necessary  to  car-  ^^c*^***^ 
ry  a  fee,  yet  there  were  many  exceptions  to  it.  8ee  Biixs. 
NeUson  v.  LagoWj  4  Ind.  R.  607.  Judge  WUde^  in  QovM 
et  dL  V.  Lamb  et  a!.,  11  Met.  84,  enumerates  these  excep- 
tions, and  closes  the  enumeration  thus :  ^*  And  undoubt- 
edly a  fee  simple  may  be  created  by  other  words  of 
reference  to  deeds  and  instruments  [conveying  fee  sim- 
ples] without  the  use  of  the  word  *  heirs,'  where  the  in- 
tention appears  clear."  And  on  this  exception,  the 
case  in  which  the  opinion  quoted  from  was  delivered, 
was  decided.  See  also  Kmwortky  v.  TuUis^  8  Ind.  R. 
96  (2). 

Here,  in  the  instrument  in  question,  is  an  express 
reference  to  a  fee  simple  conveyance,  and  to  the  objects 
for  which  it  was  made, — a  conveyance  made  simulta- 
neously with  said  instrument, — ^and  the  instrument  itself 
was  executed  expressly  for  the  purpose  of  enabling  the 
grantor  in  the  conveyance  to  accomplish  the  objects  for 
which  it  was  made,  and  to  ei\]oy  fiilly  the  rights  con- 
veyed. 

It  would  seem  that  this  principle  would  enlarge  the 
grant  in  the  instrument  involved,  to  a  fee  simple. 

Per  Ouriam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

JK.  JohnsoUj  0.  P.  Morton^  W.  OrosCj  and  Q.  A.  John- 
sort,  for  the  appellants. 

a  H.  Teat,  J.  T.  EUioU,  and  J.  H.  MeUett,  for  the  ap- 
pellees. 


(1)  The  right  to  floir  water  oyer  the  land  of  another,  is  an  incorporeal 
hereditament,  and  ean  only  be  granted  bydeed.  BtU-^,  EUAoU^b  Blaekf. 
118.— Jfoortf  T.  8mk»^  2  Ind  B.  257. 

But  if  land  be  eonveyed  by  metes  and  bounds,  and  there  be  a  mill 
upon  it  with  a  race-way  running  into  other  land  of  the  grantor,  the 
water  passes  as  appurtenant  to  the  mill,  through  the  whole  extent  of  <he 
race-way.  Angell  on  Watercourses,  89,  40,  48. — 4  Kent,  618. — 8  Phil, 
Et.1408. 
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Not.  Term,        (2)  GontemporftBeoiu  writings,  oonneoied  by  direet  referenee,  are  eoB- 
1856.        Btnied  fts  one  infttroment,  and  may  yary  the  legal  effect  and  import  of 


Tn    BnooK-  ^^^  another.    8  Phil.  £t.  pp.  1421,  1425,  note  868;  pp.  1461,  1462, 

TILL!    LND      noto  976. 

Qrbsitsbvbo 
TvmiipiKB  Ck>. 

T. 

McGaxtt. 
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ThB  BrOOKVILLB  AKD  Q-REENBBUBa  TUBNPIKB  COKPAKY  V. 

McCarty  and  Another. 

A  party  is  estopped  to  deny  the  existence  of  a  corporation  at  the  time 
he  contracted  with  it  as  such,  if  the  corporation  could  constitutionallj 
exist 

Bat  he  nu^  show  that  it  has  sinoe  ceased  to  exist. 

A  pleading  arerring  such  cessation  of  corporate  powers,  must  show  how 
they  came  to  a  termination. 

It  cannot  be  shown,  in  defense  of  the  suit  of  a  corporation,  that  it  has 
forfeited  its  corporate  rights  by  misuser  or  non-user. 

Advantage  can  be  taken  of  such  forfeiture  only  on  process  on  behalf  of 
the  State,  instituted  directly  against  the  corporation  for  the  purpose  of 
ayoiding  its  charter. 

Indiyiduals  cannot  ayail  themselvee  of  It  in  collateral  suits,  until  it  be 
Judicially  declared. 

A  plea  or  answer  to  a  suit  of  a  corporation,  showing  flscts  upon  which, 
in  a  direct  proceeding,  its  corporate  powers  might  be  declared  at  aa 
end,  is,  therefore,  as  a  general  rule,  bad. 

If  by  the  charter  or  by  contract,  a  condition  precedent  exists  to  the  right 
to  exercise  corporate  powers,  that  condition  must  be  performed  or 
waiyed  by  the  opposite  party  before  such  right  may  be  exercised. 

A  bill  of  exceptions  signed  and  filed  by  leaye  of  the  court  below,  at  a 
term  subsequent  to  that  at  which  the  cause  was  tried,  without  otgee- 
tion  by  counsel  for  the  adverse  party,  who  signed  an  agreement  as  to 
what  should  be  embraced  in  it,  will  not  be  rejected  by  this  Court,  es- 
pecially after  submission  upon  tbe  record  as  made  up,  without  any 
motion  to  strike  out  the  bilL 


Wedne$daiff 
December  17. 


APPEAL  fipom  the  Franklin  Conrt  of  Common  Pleas. 

Perkins,  J. — On  the  15th  of  January,  1849,  was  ap- 
proved "an  act  to  incorporate  the  Greendiirg  and 
BrookviUe  Turnpike  Company"  the  first  section  of  which 
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provided,  "  That  Hiram  Cftrmichadj'  and  oertam  others    ^V'^T^ 

named,  "and  their  successors,"  &c.,  "be,  and  the  same ?£_: — 

are  hereby  created  a  body  corporate  and  politic,  by  ^,1^*^^" 
the  name,"  &c.,  "with  full  powers,"  &c.    The  second  GE«BH«BirBa 
section  enacted,  among  other  things,  that  said  directors         ^ 
might  open  books,  Ac.,  for  subscriptions  to  the  capital    McCAmtr. 
stock,  &c. 

By  an  act  of  February  4, 1851,  the  corporation  was 
recognized  as  existing,  and  directors  were  appointed  by 
the  legislature. 

Books  for  stock  subscriptions  were  opened  and,  on 
the  17th  day  of  JunCj  1851,  the  defendants  in  this  suit 
subscribed  five  shares  of  50  dollars  each,  making  260 
dollars,  to  recover  which  this  suit  was  instituted. 

The  defendants  answered  denying  the  existence  of  the 
corporation  generally,  and,  also,  setting  up  other  grounds 
of  defense. 

The  plaintiff,  to  the  denial  of  the  corporate  existence, 
replied  that  the  defendants  were  estopped  by  their  con- 
tract to  deny  such  existence. 

The  defendants  demurred  to  the  reply,  and  the  Court 
sustained  the  demurrer.  Trial  of  other  issues.  Judg- 
ment for  the  defendants. 

Touching  corporations  and  contracts  with  them,  three 
points  seem  to  be  established  by  the  decisions  of  this 
Court. 

1.  That  a  person  is  estopped  (if  the  corporation  could 
exist  constitutionally)  to  deny  the  existence  of  a  corpora- 
tion at  the  time  he  contracted  with  it  as  such.  JudaJi 
V.  The  American  Live  Stock  Co.y  4  Ind.  R.  888,  and  cases 
cited. — Byan  v.  Vanlandingham^  7  Ind.  R.  416. 

2.  That  he  may  show  that  it  has  subsequently  ceased 
to  be  a  corporation.    Id. 

8.  That  a  pleading  averring  such  cessation  of  cor- 
]>orate  powers,  must  show  how  they  came  to  a  termina- 
tion.   2  Blackf.  867. — The  State  v.  Vincennes  University y 

5  Ind.  R.  77. 

The  paragraph  in  the  answer  now  under  considera- 
tion, therefore,  is  bad  so  far  as  it  denies  the  existence  of 
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Nov.  Term,   this  company  when  the  subBcription  of  stock  was  made; 

—  and  bad  so  £ftr  as  it  denies  its  subeeqaent  existence,  for 

^B^K.  ,,,  showing  how  ite  oorpon^te  power,  came  to  an  end. 
GhnnBBUBo      Say  Angell  and  Ames  on  Corp.  p.  507,  second  ed., 
Y        '  ^^It  cannot  be  shown  in  defense  to  the  suit  of  a  corpora- 
McCabtt.    tion  ••••••  that  the  plaintiffi  have  forfeited  their  cor- 
porate rights  by  misuser  or  non-user.    Advantage  can 
be  taken  of  such  forfeiture  only  on  process  on  behalf  of 
the  State,  instituted  direcdy  against  the  corporation  for 
the  purpose  of  avoiding  the  charter  or  act  of  incorpora- 
tion, and  individuals  cannot  avail  themselves  of  it  in 
collateral  suits  until  it  be  judicially  declared"  (1).    A 
plea  or  answer,  therefore,  as  a  general  rule,  to  tiie  suit 
of  a  corporation,  showing  facts  upon  which,  in  a  direct 
proceeding,  the  corporate  powers  might  be  declared  at 
an  end,  is  not  sufficient    It  must  show  that  they  have 
ceased.  2  Blackf.  and  5  Ind.  B.,  supra. 

The  denial  of  the  corporate  existence  in  this  case,  we 
discover  from  the  foregoing  statement  of  the  law,  should 
more  properly,  perhaps,  have  been  met  by  a  demurrer. 

4.  But  fourthly,  the  law  is  settled  that  if  by  the 
charter,  or  by  contract,  a  condition  precedent  exists 
to  the  right  to  exercise  powers  or  perform  acts  by  the 
corporation,  that  condition  must  be  performed  or 
waived  by  the  opposite  party  before  such  right  may  be 
exercised. 

It  is  insisted  that  such  conditions  are  shown  by  the 
evidence  given  on  the  trial  of  issues  made,  to  have  ex- 
isted in  this  case — ^that  a  certain  amount  of  stock  was 
to  be  procured,  officers  elected,  orders  made,  and  notices 
given,  before  suits  could  be  brought — ^which  were  not 
performed.  At  the  same  time,  it  is  claimed  that  if  the 
Court  should  regard  tiie  evidence  as  showing  a  pe^ 
formance  of  all  conditions  precedent  by  the  plaintifib  to 
be  performed,  or  a  waiver  of  them  by  the  defendants, 
tiien  the  Court  should  reject  the  evidence  as  not  before 
it,  because  the  bill  of  exceptions  is  not  properly  a  part 
of  the  record. 

Should  this  turn  out  to  be  the  fact,  we  shall,  never- 
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theless,  be  compelled  to  reverse  the  case  upon  the  erro-   ^ot»  Tenn, 
neouB  roling  of  the  Court  below  on  the  demurrer ;  as      ^^^* 


we  shall  be  driven  to  presume  that  that  ruling  injured  '^^JjJ^"^' 
the  plaintiffi,  the  failing  party,  in  this,  that  it  imposed  ^^^^ 
upon  that  party  the  necessity  of  proving  what  they  were  **^** 
not  bound  to,  and,  perhaps,  could  not,  prove.  This  McCaett. 
presents  an  entirely  different  case  from  that  of  errone- 
ously sustaining  a  demurrer  to  a  plea  which,  if  held 
valid,  the  pleader  would  have  to  prove,  and  the  facts  set 
up  in  which,  if  existing,  might  be  proved  under  other 
pleas  held  good.  See  more  fiilly  on  this  point,  MUott  v. 
Wright^  7  Ind.  B.  874.  But,  can  we  reject  the  bill  of 
exceptions?  It  was  signed  and  placed  upon  file  by  leave 
of  the  Court  below,  at  a  term  subsequent  to  that  at 
which  the  cause  was  tried^  but  without  objection  from 
the  defendants,  who  were  present  by  one  who  acted  as 
their  attorney  in  the  cause  during  its  progress,  and  on 
the  filing  of  the  bill  of  exceptions,  and  who  signed  an 
agreement  as  to  what  should  be  inserted  in  it.  Further, 
the  cause  was  submitted  to  this  Court  on  the  record  as 
made  up,  no  motion,  which  the  opposite  party  might 
have  resisted,  having  been  made  to  strike  from  it  the  bill 
of  exceptions  in  question.  See  Young  v.  The  State  Bank^ 
4  Ind.  R.  301.  Und^  these  circumstances,  we  think, 
the  objection  is  raised  too  late;  but  in  the  state  of  the 
case  as  presented  by  the  record,  it  is  in  vain  for  us  to 
look  at  the  evidence. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings,  with  leave  to 
both  parties  to  amend  and  make  up  issues  anew. 

G.  Holland  and  J.  D.  ffowlandj  for  the  appellants. 

W.  M.  McCartyj  for  the  appellees. 

(1)  Fifth  ed.  s.  686. 
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McEiNHET  and  Another  v.  Sbaton  and  Another. 

APPEAL  from  the  Marion  Court  of  Common  Pleas. 

The  appellees  were  plamtifiEsy  and  the  appellants  de- 
fendants, in  the  Court  below. 

Per  Curiam. — ^The  question  in  this  case  is  upon  the 
evidence— whether  it  shows  a  right  to  a  counter-claim. 
The  suit  is  upon  a  note  ^ven  upon  a  compromise.  In 
the  compromise  the  principal  in  the  note  was  to  have 
171  dollars'  worth  of  goods.    He  did  not  get  them. 

We  think  that  he  was  entitled  to  have  the  amount  of 
goods  stipulated  for  without  appraisement,  and  that  he 
should  be  allowed  the  amount  in  this  suit.  If  that  sum 
is  remitted,  or  enough  with  what  he  did  get,  to  amount 
to  that  with  interest,  the  judgment  for  the  residue  will 
be  affirmed;  otherwise  it  will  be  reversed  with  costs. 
Costs  in  either  event  to  be  taxed  to  the  defendants,  in 
this  Court. 

J.  L.  Ketchaniy  for  the  appellants. 


id  m 


DOTLB  V.  EjSER. 


Titeedaif, 
January  a, 
1857. 


The  reyersal  of  a  Judgment  earriea  coste  in  faTor  of  the  party  obtain- 
ing it,  back  to  the  error  of  the  court  below  upon  which  it  is  based. 

In  this  case  when  formerly  before  this  Court,  the  reyersal  extended  back 
through  the  trial  below,  to  the  issue  tried.  Meld^  that  the  appellee 
should  be  taxed  with  the  costs  back  to  that  point 

APPEAL  from  the  Miami  Circuit  Court 
Pbreins,  J. — This  cause  was  once  before  in  the  Su- 
preme Court.    The  opinion  then  given  in  it,  reversing 
the  judgment  and  remanding  the  cause  for  further  pro- 
ceedings, is  reported  in  6  Ind.  R.  242. 
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On  the  return  of  the  cause  to  the  Circuit  Court,  the  ^VJF^ 

defendant  appeared  by  counsel  and  filed,  a  paper  read- ! — 

ingthus:  ^™ 

"  John  Kiser  v.  Samuel  Doyle.    Miami  Circuit  Court.      Kiwot. 
The  defendant  offers  to  allow  judgment  to  be  taken 

against  him  in  the  above  case  for  ninety  dollars  and 

cents,  together  with  reasonable  costs  necessarily  made 
in  and  about  the  present  term  of  Court  to  date.  Sept  11, 
1856."    Signed  by  counsel. 

The  plaintiff  moved  to  set  aside  this  offer  as  insuffi- 
cient. The  motion  was  sustained,  and  no  exception 
taken. 

The  defendant  then  filed  a  second  offer,  as  follows : 

**  John  Kiser  v.  Samuel  Doyle.  The  defendant  offers  to 
allow  judgment  to  be  taken  against  him  in  the  above 
case  for  ninety  dollars,  together  with  all  costs  for  which 
he  is  legally  bound  to  date.    March  12, 1856." 

This  offer  was  accepted  by  the  plaintiff. 

It  was  therefore  considered  by  the  Court  that  the 
plaintiff  recover  of  the  defendant  said  sum  of  90  dol- 
lars BO  confessed  as  aforesaid,  together  with  all  costs 
made  in  this  Court,  and  that  said  plaintiff  pay  the  costs 
incident  to  taking  the  cause  to  the  Supreme  Court.  Ex- 
ception was  taken. 

The  reversal  of  the  cause  when  formerly  before  this 
Court,  extended  back  through  the  trial  in  the  Circuit 
Court  to  the  issue  tried ;  and  the  statute  upon  the  sub- 
ject of  costs  is  that,  <' When  the  judgment  is  affirmed 
in  whole,  the  appelle  shall  recover  costs ;  and  when  the 
judgment  is  reversed  in  whole,  the  appellant  shall  recover 
costs  in  the  Supreme  Court  and  the  court  below,  to  the 
time  of  the  first  error  for  which  the  judgment  is  re- 
versed, which  shall  be  pointed  out  in  the  opinion  of  the 
Supreme  Court.  In  all  other  cases  costs  shall  be  award- 
ed as  the  court  may  deem  right,  following,  as  nearly  as 
possible,  the  general  regulation  for  awarding  costs." 
2  R.  S.  p.  161,  s.  578. 

We  think,  under  this  statute,  the  reversal  carries  costs 
in  &vor  of  the  party  obtaining  it,  to  the  point  to  which 
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Not.  Term,  the  reversal  is  made.  We  think  such  was  the  practice 
under  former  statutes,  {Andrews  v.  Hammond^  8  Blackt 
540,)  and  that  it  should  be  continued  under  the  present 
The  plaintiff  below  should  have  been  taxed  with  the 
costs  incident  to  the  trial  through  which  the  reversal  ex- 
tended. 

Per  Curiam. — ^The  judgment  as  to  the  costs  below  is 
reversed,  with  instructions  to  render  it  in  accordance 
with  this  opinion,  and  with  costs  incident  to  bringmg 
the  cause  to  this  Court.  The  remainder  of  the  judgment 
is  affirmed  with  the  costs  in  the  Circuit  Court. 

JET.  P.  BiddU  and  B.  W.  Peters j  for  the  appellant. 

D.  D.  PraU  and  2>.  M.  Cox^  for  the  appellee. 


Wilson,  Administrator  v,  Wolpbr. 


January  8. 
1867. 


uq 


APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

Per  Curiam. — ^Action  for  money  had  and  received. 
Answer  in  denial.  Juiy  trial.  Instructions  given  and 
refiised.  Verdict  for  the  plaintiff.  Motion  for  a  new 
trial  refused.  ^'  To  all  which  the  defendant  excepts,  and 
prays  that  this  his  bill  of  exceptions  may  be  signed," 
Ac.  We  have  often  decided  that  exceptions  cannot  be 
reserved  in  this  way.  Exceptions  cannot  be  taken  in 
gross  to  all  the  rulings  in  a  cause.  Each  decision,  when 
made,  must  be  excepted  to>  Stump  v.  Fraley^  7  Ind.  R. 
679.— Corey  v.  BhineheaH,  2  id.  290. 

The  judgment  is  affirmed,  with  5  per  cent,  damagee 
and  costs. 

0.  P.  Morton  and  J.  B.  Julian,  for  the  appellant 

G.  W.  JuUanj  for  the  appellee. 
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Hot.  Term, 
LOVUOT  V.  BOBINSOV.  — 1^2: 

LOTBJOT 

A  oounier-claim,  as  defined  by  oar  statute,  is  any  matter  arising  out  of,     jt^^' 
or  connected  with,  the  cause  of  action,  which  might  be  the  subject  of 
an  action  in  favor  of  the  defendant,  or  which  would  tend  to  reduce 
the  plaintiff's  <daim  or  demand  for  damages. 

In  eonstruing  a  statute,  effect  is  to  be  giyen  to  eyery  part^  and  it  is  not 
to  be  presumed  that  words  have  been  used  which  were  intended  to  im- 
port nothing. 

Our  statutory  definitions  of  seti-off  and  counterclaim  differ  materially: 
ihe  terms  are  net  used  ^ynooymonsly;  nor  is  is  either  ineloded  in  the 
other. 

A  set-off  being  a  separate  and  independent  indebtedness,  could  not  be 
had  in  view,  in  the  transaction  out  of  which  the  cause  of  action  may  have 
arisen,  and  it  is  not,  therefore^  within  the  definition  of  counter-claim. 

Trespasses  eannot  be  made  to  compensate  each  other  by  any  form  of 
pleading. 

The  fact  that  one  trespass  may  be  consequent  upon  another,  does  not  so 
connect  them  that  they  may  be  blended  in  the  same  action. 

Qtuere,  whether  a  counter-claim  can  arise  in  any  case  unconnected  with 
eontraot. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas*  Tkur$da^, 
GooJosTB,  J.^ — Lovejoy  l»*oaght  an  action  before  a  jnB-  iq^j^  ' 
tice  of  the  peace  flgainBt  BcbimoUj  alleging  that  the  de* 
fendanf  6  cattle  had  broken  his  close  and  destroyed  his 
crops.  On  appeal  to  the  Common  Pleas,  there  was  a 
trial  by  jnry,  verdict,  and  judgment  for  the  plaintiff  for 
five  dollars,  from,  which  he  appeals  to  this  Court, 

On  the  trial  the  plaintiff  gave  evidence  tending  to 
prove  that  the  defendant's  cattle  had  broken  into  his 
field  and  injured  his  crops  to  the  amount  of  75  dollars. 
The  defendant^  against  the  plaintiff's  objection,  was 
permitted  to  prove  that  the  plaintiff,  in  driving  the  cat. 
tie  from  the  field,  injured  them  by  beating,  ftc,  to  the 
amount  of  70  dollars.  Having  been  requested  to  find 
the  facts  specially,  the  jury  returned  the  following  ver- 
dict, viz«:  '^  We,  the  jury,  find  the  following  special 
£ftctfr— 1.  Defendant's  stock  broke  into  the  plaintiff 's  en- 
dosoie.  2.  Plaintiff  was  damaged  75  dollars  by  said 
stock.  8*  Defendant's  stock  was  damaged  by  plaintiff 
while  on  his  premises.    4.    Defendant  was  damaged  by  ; 

\ 


400  CABES  IN  THE  SUPREME  OOUET 

Not.  Term,   plaintiff's  abiuinje:  his  stock,  fhe  amount  of  70  dolkn. 

.^^  i  The  fe.ce  betwia  platattff  «>dd.£end«..w»  .  geod 

^^^"^^     fence.    We,  the  jury,  find  for  the  plaintiff;  and  aeaees 

B0BIV8OX.    his  damages  at  five  dollars,  being  the  difference  between 

the  special  finding  for  plaintiff  and  defendant." 

On  this  verdict  the  plaintiff  moved  for  judgment 
against  the  defendant  for  75  dollars  and  costs.  The 
Court  overruled  the  motion,  and  rendered  judgment  in 
his  &vor  for  five  doUars,  and  against  him  for  the  costs 
which  accrued  on  the  appeal  A  motion  for  a  new  trial 
was  made  and  overruled.  To  all  these  rulings  against 
him  the  plaintiff  duly  excepted. 

The  several  exceptions  contained  in  this  record  in- 
volve but  a  single  inquiry,  viz..  What  is  a  counter- 
claim? 

A  counter-claim  is  any  matter  arising  out  of,  or  con- 
nected with,  the  cause  of  action,  which  might  be  the 
subject  of  an  action  in  favor  of  the  defendant,  or  which 
would  tend  to  reduce  the  plaintiff's  claim  or  demand  for 
damages.    2  R  S.  p.  41,  s.  69. 

In  the  case  of  Motford  v.  Waodwarihy  7  Ind.  B.  83,  a 
counter-claim  was  set  up  in  an  action  for  tort;  but  it 
was  not  resisted,  and  we  had  no  occasion  to  define  it 

In  Conner  v.  Wtntonj  7  Ind.  B.  52S,  which  was  an  ac- 
tion upon  contract,  we  defined  a  counter-claim,  in  that 
class  of  actions,  to  be,  that  which  might  have  arisen  out 
of,  or  could  have  had  some  connection  with,  the  original 
transaction,  in  view  of  the  parties ;  and  which,  at  the 
time  the  contract  was  made,  they  could  have  intended 
might,  in  some  event,  give  one  party  a  claim  against 
the  other,  for  compliance  or  non-compliance  with  its 
provisions  (1). 

That  was  an  action  to  recover  a  deposit  of  money,  in 
which  the  defendant  attempted  to  set  off  damages  re- 
sulting from,  verbal  slander  concerning  the  deposit. 

The  definition  of  counter-claim  above  ^ven,  is  more 
restricted  than  has  been  given  to  the  same  term  used  in 
the  New  York  code  of  practice,  by  the  courts  of  that 
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State.    Van  SaDtv.  PI.  544,  et  seq.    Counter-claim  k  Nov.  Tenn, 
there  underBtood  to  include  a  set-off.    Id.  651 .  —        — 

In  construing  a  statute,  effect  is  to  be  given  to  every  ^^^^^^ 
part,  and  we  are  not  to  suppose  words  had  been  used  Robinson. 
which  were  intended  to  import  nothing.  Our  statute 
distinctly  and  separately  defines  set-off  and  counter- 
claim, and  the  two  definitions  differ  materially.  2  B.  S. 
p.  39,  S8.  56,  57,  58,  59,  60,  61 .  In  none  of  these  sec- 
tions are  they  used  as  synonymous,  nor  as  being  included 
one  within  the  other.  A  set-off  being  a  separate  and 
independent  indebtedness,  could  not  be  had  in  view 
in  the  transaction  out  of  which  the  cause  of  action  may 
have  arisen,  and  is  not,  therefore,  within  the  definition 
of  counter-claim. 

Applying  the  same  rule  to  actions  of  tort,  we  hold  that 
trespasses  cannot  be  made  to  compensate  each  other  by 
any  form  of  pleading.  The  fact  that  one  may  be  con- 
sequent upon  the  other,  does  not  so  connect  them  as 
that  they  may  be  blended  in  the  same  action.  The 
injury  done  by  the  plaintiff  to  the  defendant's  animals, 
was  consequent  upon  their  trespaas  upon  his  close,  and 
so  was  the  slander  uttered  by  Winton  consequent  upon 
the  deposit  he  had  made  of  his  money  with  Conner,  but 
they  had  no  connection  with  each  other,  in  the  sense  of 
this  statute.  We  do  not  say  that  a  counter-claim  may 
not  arise  in  any  case  unconnected  with  contract,  though 
no  such  case  now  occurs  to  us.  Were  it  not  that  in  the 
action  to  recover  possession  of  real  estate,  in  which  dam- 
ages for  mesne  profits  may  also  be  recovered,  the  statute 
expressly  allows  a  recovery  for  improvements  under  the 
name  of  set-off,  (2  R.  S.  p.  168,  s.  609),  that  might  be  a 
case  in  which  a  counter-claim  would  be  allowed ;  but  as 
to  this,  we  decide  nothing.  Por  the  present  we  merely 
hold  that  trespasses  cannot  be  set  off  against  each 
other. 

Fer  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  the  Court  below  to 
render  judgmeQt  on  the  verdict  in  favor  of  the  plaintiff 
for  75  dollars  and  costs. 

VoL-Vm.— 26 
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J,  Gavin  and  J.  R.  CoverdUlj  for  the  appelant.     ' 
J.  S,  Scobey  and  W.  OumAacky  for  the  appellee. 

(1)  This  is  substanUaUj  the  defimtion  of  a  reooapment.  Jkremui. 
Bottd^  8  Blackf  868.— -.^erfy  y.  BaOeifj  8  Ind.  B.  72.  See,  also,  22  Wend. 
156;  8  Hill,  N.  Y.  171,  174;  6  id,  68,  71,  76.  As  to  the  distinction  be- 
tween recoupment  and  set-off,  see  Zid.  171. 
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Where  oral  testimony  is  embodied  in  a  bill  of  exceptions,  an  appellate 
court  will  indulge  presumptions  fayorable  to  the  decision  below;  bot 
where  a  cause  was  tried  upon  an  agreed  case  in  writing,  no  such  pre- 
sumptions arise. 

A  statute  in  derogation  of  common  right^  and  highly  penal  in  its 
character,  is  not  to  be  applied  to  cases  not  clearly  within  its  prori- 
sions. 

At  common  law,  proprietors  of  land  are  not  bound  to  fence  agMnst  eteb 
otheiv^eaoh  being  bound  to  keep  his  cattle  on  his  own  land. 

A  railroad  company  will  not  be  compelled,  by  the  act  of  MarcK  1, 1853, 
to  pay  for  stock  running  at  large,  killed  or  injured  at  a  place  on  their 
road  where  a  fence  ought  not  to  be  erected. 

The  open  space  in  front  of  a  mill,  necessary  for  the  oonvMiience  of  ship- 
ment, is  sueh  a  place. 

Proof  that  the  killing  or  ii^ury  occurred  at,  or  near  the  mill,  brings  the 
case  prima  faci$  within  this  rule,  and  puts  it  upon  the  plaintiff  to  show 
that  it  occurred  at  a  place  where  a  fence  would  not  be  improper. 

APPEAL  from  the  Shelby  Court  of  Common  Pleas. 

GooKiNS,  J. — This  action  was  brought  before  a  justice 
of  the  peace  by  Kinney  against  the  Indianapolis  and 
Cincinnati  Railroad  Company^  to  recover  the  value  of  a 
hog  killed  by  the  defendants.  The  justice  gave  judg- 
ment for  the  plaintiff  for  10  dollars  and  costs.  On  ap- 
peal to  the  Common  Pleas,  there  was  a  trial  by  the 
Court,  finding  for  the  plaintiff  for  20  dollars,  new  triAl 
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refused,  and  judgment  for  that  amount,  and  a  docket  Not.  Term, 

fee  of  five  dollars  and  costs.  ^°^^' 

The  cause  was  tried  upon  an  agreed  state  of  facts,  as  jj^i. J  ^'^cur- 

foIIOWS  :  OIH»ATI  Rail- 

"It  is  agreed  by  the  parties  in  this  case,  that  the  *^^^ 
plaintiff  was  the  owner  of  the  hog  in  the  complaint  Kwhet. 
mentioned,  and  that  said  hog  was  of  the  value  of  10  dol- 
lars; that  said  hog  was  on  the  defendants'  railroad  track 
between  the  rails,  near  SaUy's  steam  mill;  and  that 
whilst  said  hog  was  upon  said  railroad  track,  the  de- 
fendants' locomotive  of  their  passenger  train,  in  charge 
of  a  servant  of  said  defendants,  ran  over  and  killed  said 
hog.  And  it  is  admitted  and  agreed  that  said  plaintiff 
was  not  the  owner  of  any  land  nearer  than  one  hundred 
and  fifty  yards  to  any  part  of  the  defendants'  railroad 
track.  It  is  also  agreed  that  said  hog,  together  with 
other  hogs  of  the  plaintiff,  long  before  and  at  the  time 
said  hog  was  killed,  had  been  and  was,  with  the  know- 
ledge of  the  plaintiff,  running  at  large  at  and  about 
said  steam-mill  and  railroad  track,  where  said  hog  was 
killed ;  and  that  said  steam-mill  was  within  fifty  feet  of 
the  center  of  the  defendants'  railroad  track.  It  is  also 
further  admitted  and  agreed  that  the  defendants  were 
and  are  the  owners  in  fee  simple  of  the  land  for  forty 
feet  upon  each  side  of  the  center  of  the  track  of  their 
raUroad  where  said  hog  was  run  over  and  killed.  And 
it  is  also  further  admitted  and  agreed  that  the  said  rail- 
road track  was  not  fenced  at  the  place  where  said  hog 
was  run  over  and  killed,  or  for  some  distance  above  and 
below." 

Oral  testimony,  embodied  in  a  bill  of  exceptions,  rarely 
presents  to  the  mind  of  an  appellate  Court  precisely 
the  impression  that  it  may  have  made  upon  the  mind  of 
a  court  or  jury  trying  the  cause,  for  the  reason  that 
neither  the  precise  knguage  nor  the  manner  of  witnesses 
is  committed  to  writing.  Hence,  an  appellate  court 
should  indulge  in  presumptions  ftivorable  to  the  deci- 
sion below.  But  where  a  cause  is  tried  upon  an  agreed 
case  in  writing,  an  appellate  court  ^as  neither  more  nor 
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NoT.Twm,   leae  evidence  on  which  to  act  than  the  inferior  court 
had ;  and  they  must  weigh  it  as  if  they  were  trying  the 


AP0LI8  A  CiH-  ^^«*®  originally. 

civHATi  Rail-  An  act  approved  March  1, 1858,  (Laws  of  1853,  p.  113), 
▼.  gives  jurisdiction  in  cases  of  this  kind  to  justices  of  the 
Ktnhbt.  peace.  The  second  section  requires  the  justice  to  give 
judgment  for  the  value  of  the  animal  destroyed  or  in- 
jured, without  regard  to  the  question  whether  such  in- 
jury was  the  result  of  wilful  misconduct,  negligence,  or 
unavoidable  accident.  The  third  section  provides,  that 
on  appeal,  if  the  judgment  be  not  reduced  20  per  cent, 
the  appellate  court  shall  give  judgment  for  double  the 
amount  of  damages  assessed,  and  for  a  docket  fee  of 
five  dollars.  The  fourth  section  provides,  that  the  act 
shall  not  apply  to  milroads  securely  fenced. 

This  act  is  not  to  be  applied  to  cases  not  clearly  within 
its  provisions.  It  is  in  derogation  of  common  right, 
and  highly  penal  in  its  character.  At  common  law, 
proprietors  of  land  are  not  bound  to  fence  against  each 
other,  but  each  is  bound  to  keep  his  cattle  on  his  own 
land.  Williams  v.  The  New  Albany  and  Salem  BmLroad 
Company^  5  Ind  R.  111.  It  is  clear,  therefore,  that  the 
plaintiff  had  no  right  to  permit  the  animal  to  go  at 
large,  and  remain  on  the  defendants'  road.  In  the  La- 
fayette and  Indianapolis  Railroad  Company  v.  Skriner, 
6  Ind.  R.  141,  it  was  held  that  if  the  injury  occurred  at 
a  place  where  a  fence  ought  not  to  have  been  erected— 
as  at  the  crossing  of  a  street — ^this  act  would  not  govern 
the  case.  We  are  of  the  opinion  that  the  agreed  case 
shows  that  this  injury  occurred  at  a  place  where  a  fence 
would  have  been  improper.  The  locality  is  first  des- 
cribed as  being  "  near  Sally's  mill.'*  This  would  not 
have  been  sufficient  to  take  the  case  out  of  the  statute; 
but  there  is  the  further  statement  that  "  said  hog,  to- 
gether with  other  hogs  of  the  plaintiff,  long  before  and 
at  the  time  said  hog  was  killed,  had  been  and  was  with 
the  knowledge  of  the  plaintiff,  running  at  large  at  and 
about  said  steam-mill  and  said  railroad  track  where  said 
hog  watf  killed,  and  that  said  steam-mill  was  within  fifij 
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feet  of  the  centre  of  the  defendant's  railroad  track."    Nov.  Term, 
Weighing  this  testimony  hy  the  rule  we  have  already      ^^^^* 
laid  down,  the  reasonable  inference  from  it  is,  that  the      Sfivit 
animal  was  killed  very  near  the  mill,  and,  from  the  dis-   Ths  Stati. 
tance,  fifty  feet,  being  given,  probably  directly  opposite. 
If  there  is  uncertainty  in  this  the  plaintiff  should  have 
removed  it;   for  the  proof  that  the  injury  occurred 
"near,  at,  and  about  the  mill,"  made  a  prima  facie 
case  against  him,  if  such  a  place  was  improper  to  be 
fenced. 

Steam-mills,  we  believe,  are  rarely  if  ever  enclosed. 
The  necessity  of  approaching  them  with  teams  of  all 
descriptions,  and  of  having  a  considerable  open  space 
about  them,  is  apparent;  and  especially  the  50  feet  be- 
tween the  mill  and  the  road  would  require  to  be  kept 
open  for  the  convenience  of  transhipments.  We  think 
it  would  be  manifestly  unreasonable  to  require  that  such 
a  place  should  be  fenced. 

Davison,  J.,  being  a  stockholder  in  the  company,  was 
absent. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W,  J.  Peasleey  for  the  appellant. 

J.  Harrison^  for  the  appellee. 


Spivby  V,  Thb  State  on  the  relation  of  Gborqe. 

ProMeation  for  bMtardy.  The  jury  were  instructed  as  follows:  "Some 
witnesses  have  been  introduced  to  impeach  the  testimony  of  A,  0,  the 
[only]  prosecuting  witness.  If  the  testimony  going  to  impeach  her 
credibility  is  so  strong  as  to  satisfy  your  minds  that  you  could  not 
beliere  anything  she  may  hare  testified  to,  you  should  find  for  the 
defendant." 

Held^  that  the  instruction  was  correct. 

Held,  also,  that  the  Court  might  have  refused  to  gire  it  without  some 
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Not.  Term, 

1856. 

Spivbt 

▼. 

Thb  Stats. 


qualifieation,  to  the  effect  that  they  might  beliere  or  disbeliete  Oie 
witness,  whether  impeached  or  not;  but  that  if  the  defendant  wished 
such  qualification,  he  should  haye  asked  it. 

Further  instruction  in  substance  as  follows:  The  prosecuting  iritness 
testifies  that  "the  bastard  was  begotten  on  the  15th  of  April;  tluitd^ 
fendant  had  sexual  intercourse  with  her  on  that  day,  and  at  serenl 
times  afterwards.  If  you  belicTe  that  she  is  mistaken  as  to  the  d&y, 
but,  from  all  the  CTidence,  that  defendant  is  the  father  of  the  basunl, 
you  should  find  for  the  plaintiff."  Held,  that  the  instmction  ▼&! 
correct. 

The  Court  refused  to  instruct  in  effect  as  follows :  As  the  pass  for  the 
State  rests  upon  the  testimony  of  the  prosecuting  witness,  though  that 
may  be  sufficient  to  make  out  the  case,  yet  if  you  find  that  she  swore 
positiyely  to  a  time  and  place  where  the  child  was  begotten,  aDd  two 
credible  witnesses  testify  to  a  positiwe  alibi  of  the  defendant  you 
should  acquit;  for  such  obvious  perjury  would  destroy  the  credibility 
of  the  witness  in  all  things.  Held^  that  the  instruction  was  properly 
refused;  the  Court  could  instruct  as  to  the  law,  but  could  not  tike 
from  the  jury  the  right  to  believe  or  disbelieve. 

The  Court  refused  to  instruct  in  substance  as  follows:  The  jury  an 
know  nothing  of  the  case,  except  from  the  testimony.  And  if  the 
statements  of  the  prosecuting  witness  are  uncorroborated,— and  if  the 
four  or  five  witnesses  for  the  defendant  are  all  credible,  and  all  swear 
that  they  know  the  general  character  of  the  prosecuting  witness  lo 
have  been  bad,  both  before  and  after  she  was  got  with  child,  and  that, 
judging  from  that  character,  they  would  not  believe  her  on  oath,  kt, 
the  jury  cannot  go  fttrther  than  these  witnesses,  and  should  not  con- 
fide in  the  prosecuting  witness.  Held^  that  the  instruction  was  pro- 
perly refused;  the  jury  are  not  bound  by  the  opinions  of  impeaching 
witnesses. 

Qware,  whether  such  opinions  are  admissible  in  evidence,  as  to  the 
credibility  of  the  prosecuting  witness. 


Thurtdt^j 
January  8, 
1867. 


APPEAL  from  the  Fayette  Circuit  Court. 

Perkins,  J. — Prosecution  in  a  case  of  bastardy.  Con- 
viction in  the  Circuit  court. 

The  only  questions  in  the  case,  in  this  Court  arise 
upon  instructions  given  and  refused. 

The  following  instruction  was  given : 

"Some  witnesses  have  been  introduced  to  impeach 
the  testimony  of  Amanda  George^  the  [only]  prosecuting 
witness.  If  the  testimony  going  to  impeach  her  credi- 
bility is  so  strong  as  to  satisfy  your  minds  that  yon 
could  not  believe  anything  she  may  have  testified  to, 
you  should  find  for  the  defendant" 
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This  instruction  certainly  states  a  correct  proposition.   Nov.  Term, 

If  there  be  but  one  witness  in  a  cause^  and  that  witness        ^  

be  impeached  to  such  an  extent  that  the  jury  cannot  Spivit 
believe  anything  said  by  the  witness,  surely  the  defend-  Thb  State. 
ant  should  go  acquit,  unless  upon  the  pleadings  in  the 
cause,  the  case  is  with  the  plaintiff,  and  the  defense  is 
to  be  made  out  by  proof*  The  Court,  perhaps,  might 
refuse  to  give  such  an  instruction  without  qualiflcation. 
But  being  given,  if  the  defendant  wished  the  jury  told 
that  they  might  find  for  him,  even  if  the  witness  was 
not  impeached  to  that  extent,  he  should  have  asked 
the  Court  to  so  instruct  them.  He  should  have  framed 
such  a  proposition  as  expressed  the  law  upon  the  right 
and  duty  of  the  juiy  to  believe  or  disbelieve  a  witness 
whether  impeached  or  not,  and  covering  the  whole 
ground  or  such  part  of  it  as  he  might  desire  instruc- 
tions upon.  Boots  et  al  v.  Tyner  et  aly  and  PosUethwaite 
et  al  V.  Payney  at  this  term  (1). 

The  Court  gave  this  instruction : 

^*The  prosecuting  witness  testifies  that  the  bastard 
child  was  begotten  on  the  15th  day  oi  April  last;  that 
the  defendant  had  sexual  intercourse  with  her  on  that 
date,  and  on  several  other  occasions  subsequent  to  that 
time.  If  you  should  believe  that  she  is  mistaken  as  to 
the  day,  but  believe  from  all  the  evidence  in  the  case 
that  the  defendant  is  the  £ftther  of  said  bastard  child, 
you  should  find  for  the  plaintiff." 

We  think  the  instruction  correct. 

The  Court  refused  to  give  the  following : 

<^  In  this  case,  as  the  whole  case  for  the  State  rests 
alone  on  the  naked  testimony  of  the  prosecuting  wit- 
ness; though  she  may  swear  to  enough  to  make  out 
the  case,  yet  if  the  jury  find  that  she  swore  positively 
to  the  precise  time  and  place  where  the  child  was  be- 
gotten, and  two  credible  witnesses  have  therein  sworn 
to  a  positive  alibi  of  the  defendant,  the  jury  should  ac- 
quit; because  such  obvious  perjury  would  destroy  the 
credibility  of  the  witness  in  all  things." 

The  Court  did  right  in  refusing  the  instruction.  It 
was  for  the  jury  to  determine  whether,  and  to  what  ex- 
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N<>^- Term,   tent,  they  would  believe  the  witness.    The  Court  might 
instruct  as  to  the  law  and  rules  upon  the  subject  of  im- 


^%^'^      peaching  testimony,  but  the  right  of  beUeving  or  disbe- 
Th«  State.   Ueving  could  not  be  taken  from  the  jury. 

The  Court  refused  to  instruct  as  follows : 

"The  jury  can  legitimately  know  nothing  of  this 
case,  except  as  they  get  it  from  the  witnesses  as  ex- 
amined in  Court.  And  if  the  statements  of  the  prose- 
cuting witness  stand  alone  and  uncorroborated  by  other 
witnesses,  and  if  all  the  witnesses  for  the  defendant, 
some  four  or  five  in  number,  are  credible  witnesses,  and 
all  swear  they  are  acquainted  with  the  general  character 
of  the  prosecuting  witness,  both  before  and  since  she 
was  got  with  child,  and  that  her  charactcT  was  and  is 
bad,  and  that,  judging  from  that  character,  they  would 
not  be  willing  to  believe  her  under  oath  in  a  matter  in 
which  she  was  interested,  then  the  jury  could  not  go 
further  than  the  witnesses,  and  should  not  confide  in 
the  prosecuting  witness." 

This  instruction  was  rightly  refrised. 

The  jury  were  not  bound  by  the  opinion  of  the  im- 
peaching witnesses  as  to  whether  they  could  believe  the 
prosecuting  witness.  The  jury  would  believe  or  disbe- 
lieve her  upon  their  own  judgment  of  the  facts  in  the 
case  bearing  upon  the  point.  The  opinions  of  the  im- 
peaching witnesses,  as  to  the  credibility  of  the  prosecut- 
ing witness,  were  probably  improperly  admitted  in  evi- 
dence. The  weight  of  authority  is  thought  to  be  against 
the  admission  of  such  opinions,  and  general  principles 
seem  to  us  to  be  so.  1  Greenl.  620,  note  5.  But  this 
point  does  not  here  arise  for  decision,  and  is  not  decided. 

Another  instruction,  that  the  State  must  make  out 
her  case,  &c.,  was  refused,  and  rightly  enough,  as  hav- 
ing  been  previouely  substantially  given. 

Per  Curiam. — ^The  judgment  is  afiirmed  with  costs. 

S.  W,  Parker  and  J.  C.  Mcintosh^  for  the  State. 

JV.  Trusler  and  J.  A.  Fay^  for  the  appellee. 

(1)  Po$UeihwmU  y.  Payne^  ante,  104*— JKooto  t.  TVimt,  held  orer  on 
petition  for  a  reliearing. 
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Nov.  Term, 

Besvbs  and  Others  v.  Clark  and  Another.  —        — 

Thb  State 

V. 

APPEAL  from  the  Hendricks  Circuit  Court.  Atkiksok. 

Per  Curiam. — ^This  case  seems  to  fall  precisely  within  ^*«"'«*Vt 

*  "^  January  8, 

that  of  Swope  v.  Ardery,  5  Ind.  R.  218.  It  is  parallel  in  1867. 
almost  every  particular,  and  goes  beyond  it  in  this,  that 
Clarkj  the  purchaser  at  the  sheriff's  sale,  became  so  in  a 
'conspiracy  to  defraud  other  persons,  in  violation  of 
agreement  on  the  part  of  the  execution-plaintiff,  be- 
tween whom  and  Clark  the  conspiracy  was,  according 
to  the  record. 

The  judgment  below  is  reversed  with  costs.  Cause 
remanded  for  further  proceedings,  with  leave  to  both 
parties  to  amend  and  make  up  issues  of  fact,  if  they  de- 
sire to  do  so. 

W.  Henderson,  for  the  appellants. 

C.  C.  Nttvej  for  the  appellees. 


The  State  v.  Atkinson. 

APPEAL  from  the  Grani  Court  of  Common  Pleas.    Tkunday, 

Per  Curiam. — Information  for  refusing  to  swear  to  a  i^^l^  ^ 
list  of  taxables,  as  prepared  by  the  assessor,  &c. 

Information  quashed  below.  This  was  right.  The  list 
did  not  specify  the  separate  value  of  the  items  listed, 
nor  the  aggregate  value  of  the  whole,  while  the  party 
was  required  to  swear  to  the  correctness  of  the  list  and 
valuation. 

The  judgment  is  affirmed. 

J.  BrownUe^  for  the  State. 
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Not.  Term, 

1?^?! SCHNBIDBB  V.  ThB  StaTB. 

Wbavxb 

T. 

The  Stats.       APPEAJj  from  the  Decotur  Court  of  Common  Pleas. 
Thuradmf,  p^  Quriam. — The  information  in  this  case  should 

,/anuoTy  o, 

1857.  have  been  quashed.    It  does  not  negative  the  exceptions 

in  the  statute.  It  is  like  the  case  of  Lemon  v.  The  State^ 
4  Ind.  R.  603. 

The  judgment  is  reversed.  Cause  remanded  to  be 
dismissed  without  costs. 

J.  Gavin  and  J.  M.  CoverdiUj  for  the  appellant 

D.  C.  Chipmanj  for  the  State. 


Wbavee  v.  The  Statb. 

An  information  for  a  tort  will  not  be  quashed  for  alleging  that  the  de- 
fendant is  a  person  of  color. 

In  this  case  the  defendant,  a  colored  man,  offered  two  witnesses.  !nie 
Court  refused  to  admit  them,  unless  defendant  would  admit  that  they 
were  negroes,  and  that  he  was  himself  a  mulatto.  Held^  that  the  wit- 
nesses should  have  been  admitted  or  rejected  according  to  the  rules  of 
law. 

Tkurdday,  APPEAL  from  the  Orange  Court  of  Common  Pleas. 

fS?!^  ^  ^^  0^^^- — ^Information  against  Henry  Weavety  al- 

leged to  be  a  colored  man,  for  disturbing  a  common 
school. 

Motion  to  quash  overruled.  This  was  right,  aa  the 
information  charged  a  disturbance,  irrespective  of  the 
question  of  the  color  of  the  person.^ 

On  the  trial,  the  defendant  offered  two  persons  as  wit* 
nesses,  but  the  prosecuting  attorney  "  objected  to  their 
being  sworn  unless  the  defendant  would  admit  that  said 
witnesses  were  niggers,  and  that  the  defendant  was  a 
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mulatto,  which  the  defendant  refused  to  do,"  and  the   ^o'-  T«na, 
witnesses  were  excluded.    The  defendant  was  convicted.  —         — 

The  defendant  had  a  right  to  have  his  proposed  wit-      ^^^"^ 
nesses  admitted  or  rejected  according  to  the  rules  of    Stbphbm 
law,  to  be  applied  by  the  Court,  independent  of  any 
such  conditions  as  were  sought  to  be,  and  were,  im- 
posed.   See,  as  to  the  admissibility  of  colored  persons 
aa  witnesses,  Woodward  v.  The  ^ate^  6  Ind.  R.  492. 

The  judgment  is  reversed  with  costs.     Cause  re- 
manded, Ac. 

J.  BaJceVy  for  the  appellant. 

D.  C.  Chipman^  for  the  State. 


AoHBY  and  Wife  v.  Stephens. 

Where  the  act  of  a  party  is  sought  to  be  avoided  on  the  ground  of  men- 
tal imbecility,  the  proof  of  the  fact  lies  upon  him  who  alleges  it,  and 
until  the  contrary ■  appear,  sanity  must  be  presumed. 

After  proof  of  general  derangement,  howcTer,  the  burden  of  proof  is 
changed  to  the  other  party,  who  must  show  that  the  party  who  did  the 
act,  was  sane  at  the  time  it  was  performed. 

In  chancery,  an  ayerment  in  the  answer  responsive  to  the  bill,  that  the 
party  was  sane  at  the  time  the  act  was  performed,  is  evidence  of  that 
fact,  against  which  proof  of  general  derangement  will  not  avail. 

APPEAL  from  the  Hancock  Circuit  Court.  Thursday, 

Davison,  J.— Bill  in  equity,  filed  by  Stephens,  the  ap-  ^^^  ^ 
pellee,  in  July,  1849.  Its  object  was  to  set  aside  a  con- 
veyance of  a  tract  of  land  in  Hancock  county,  made  by  Ste- 
pheris  to  Mary  Achey.  The  bill  alleges  substantially  that 
Henry  Achey,  in  the  month  of  February,  1849,  kept  an 
inn  at  Cincinnati,  Ohio,  and  Stephens,  being  there  as  a 
guest,  fell  sick,  and  so  remained  for  several  weeks;  that 
during  his  sickness  he  became  insane,  and  while  in  that 
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Nov.  Term,   condition,  Henry  and  Mary  Achey^  by  fraud,  Ac,  induced 

—         him,  without  any  consideration  whatever,  to  execute  the 

^^^^      deed  in  question.    Ifis  alleged  that  the  conveyance  was 
Stwheks.    made  on  the  17th  of  February^  1849. 

Achey  and  wife  filed  their  joint  and  separate  answer 
under  oath,  wherein  they  admit  the  execution  of  the 
deed,  and  that  no  consideration  passed  when  it  was 
made;  but  aver  that  Stephens  proposed,  of  his  own  ac- 
cord, and  without  solicitation  from  any  one,  to  convey 
the  land  to  Mary  Achey ^  in  consideration  of  her  extra- 
ordinary care  and  attention  to  him  while  he  was  sick; 
that  the  deed  was  duly  witnessed  and  acknowledged  in 
Cincinnatiy  and  recorded  in  said  county.  Further,  they 
deny  that  said  deed  was  obtained  by  undue  or  improper 
means,  or  that  it  was  made  or  delivered  when  Stephens 
was  in  an  imperfect  state  of  mind ;  but,  on  the  contrary, 
aver  that  he  was,  at  the  time  of  its  execution  and  de- 
livery, in  sound  mind  and  memory.  Upon  final  hear- 
ing, the  Oircuit  Oourt  adjudged  the  conveyance  void, 
and  decreed  accordingly. 

This  being  a  suit  in  chancery,  decided  anterior  to  the 
present  code,  all  the  evidence  is  upon  the  record  in  the 
form  of  depositions;  and  the  point  of  inquiry  is,  does 
that  evidence  sustain  the  decree?  Matthew  LUtle^  a  wit- 
ness, deposes  that  he  was  at  Cincinnati  in  February, 
1849,  called  to  see  Stephens  at  Achey's  inn,  and  found 
him  sick — ^very  low. — "It  was,"  says  the  deponent,  "my 
opinion  that  Stephens  had  been  on  a  big  spree,  and  had 
the  delirium  tremens — ^the  symptoms  indicating  such  to 
be  the  fact.  On  being  introduced,  and  my  name  being 
announced  to  him,  he  could  not  recognize  me  for  a  long 
time,  and  frequently  asked  me,  holding  me  by  the  hand, 
*'  MaitheWy  is  it  you  ?'  His  sight  seemed  much  affected 
He  seemed  to  see  me,  but  appeared  to  be  unable  to  iden- 
tify me  for  sometime.  On  finally  ascertaining  it  to  he 
me,  he  seemed  overwhelmed  with  gratitude,  or  some 
other  emotion.  He  was  unable  to  keep  up  a  connected 
conversation  with  me,  but  talked  at  random.  I  think 
Achey  told  me  he  had  been  sick  about  two  weeks.    It 
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I 

is  my  opinion  that  Stephens  was  of  unsound  mind,  and  ^^Jq??,""' 
not  fit  to  transact  any  business.    From  his  reduced  con-  . 


dition  it  would  take  several  days  to  recover  his  ordi-      ^^^ 
nary  mind.    Prom  the  best  of  my  recollection  this  was    St«phbh«. 
sometime  between  the  15th  and  25th  of  February j  1849; 
but  I  think  it  was  about  the  20th. 

Thorruis  B.  Ihinnahue^  another  witness,  says  that,  in 
the  years  1848  and  1849,  he  resided  in  Oincinnatiy  and 
was  frequently  at  Aehey^s  hotel.  Stephens  was  there  as 
a  drover  and  guest,  in  February ^  1849,  as  near  as  wit- 
ness can  recollect,  and  remained  with  Achey  some  three, 
four,  or  five  weeks;  that  during  a  portion  of  that  time 
he  was  confined  to  his  bed  by  sickness.  While  confined, 
witness  did  not  see  him;  but  before  and  after  he  was 
able  to  be  about  the  hotel,  deponent  saw  him  ever  day 
or  so.  Stephens  was  very  much  debilitated  and  en- 
feebled, and  was  evidently  laboring  under  mental  de- 
rangement. Frequently  during  his  stay  at  the  hotel, 
he  offered  to  give  witness  his  horse  if  he  would  procure 
him  some  spirits  to  drink.  He  seemed  to  place  no  value 
whatever  on  his  property.  He  was  unfit  and  incapable 
of  taking  care  of  himself,  and  should  not  have  been 
permitted  to  remain  by  himself.  Such  was  the  state  6f 
his  mind  during  the  time  he  was  at  the  hotel,  that  had 
he  been  related  to  witness,  he,  witness,  would  not  have 
permitted  him  to  remain  without  a  protector,  lest  he 
would  destroy  himself.  He  was  restless,  nervous,  and 
much  debilitated.  One  Deiiz,  an  hostler,  obtained  a 
conveyance  from  Stephens  for  a  tract  of  land  in  Hancock 
county,  Indiana.  Deitz  told  witness  that  the  considera- 
tion was  his  supplying  him  with  liquor  from  the  bar  of 
the  hotel,  and  for  waiting  on  him  at  his  room.  Deitz 
valued  the  land  at  800  dollars,  and  witness  ofiered  him 
200  dollars,  which  he  refused.  The  time  witness  speaks 
of,  was  the  only  time  he  knew  Stephens  to  be  at  the 
hotel,  and  if  he  had  stayed  there  at  any  time  during 
the  year  1849  for  more  than  a  week,  witness  would 
have  known  it,  as  he  visited  that  hotel  every  day  or  so. 
This  is,  substantially,  all  the  evidence. 
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Not.  Term,       It  is  alleged  in  the  bill,  and  not  denied  by  the  answer, 

—  that  the  conveyance  was  executed  on  the  17th  of  Feb- 

AcHET      ruaryj  1849.     Now,  the  inquiry  at  once  arises,  had 
Stephens.    Stephens^  at  the  time  of  its  execution,  understanding 
sufficient  to  comprehend  the  nature,  extent,  and  conse- 
quences of  the  transaction? 

In  all  cases  where  the  act  of  a  party  is  sought  to  be 
•  avoided  on  the  ground  of  mental  imbecility,  the  proof 
of  the  fact  lies  upon  him  who  alleges  it,  and  until  the 
contrary  appears,  sanity  is  to  be  presumed. 

This  rule,  however,  has  its  qualifications,  one  of  which 
is,  that  after  general  derangement  has  been  shown,  it  is 
then  incumbent  on  the  other  side  to  show  that  the  party 
who  did  the  act  was  sane  at  the  time  it  was  performed. 
But  this  qualification  does  not  apply  in  the  present  case. 
Mere  proof  of  general  derangement,  would  be  insuffi- 
cient to  sustain  the  decree;  because  the  defendants  have 
shown  that  Stephens  was  sane  at  the  time  tbe  act  wa^ 
performed.    In  their  answer  they  explicitly  aver  that 
he  was  at  the  time  he  executed  and  delivered  the  deed, 
of  sound  mind  and  memory.     And  this  averment  beiug 
directly  responsive  to  the  bill,  was  evidence  in  the  case, 
and  must  be  taken  as  true,  unless  disproved  by  two  wit- 
nesses, or  one  witness  and  corroborating  circumstances 
2  Blackf.  824.-9  Cranch,  160.— R.  S.  1848,  p.  839. 
Hence,  it  was  incumbent  on  Stephens  to  show  by  evi- 
dence sufficient  to  disprove  the  answer,  that  he  was  of 
unsound  mind  when  the  deed  was  executed.    What, 
then,  say  the  witnesses?    Neither  of  them  assume  to 
know  anything  of  the  deed.    Their  testimony,  it  is 
true,  relates  to  his  mental  condition  within  a  space  of 
time  during  which  the  transaction  may  have  occurred; 
but  in  relation  to  dates,  they  speak  with  no  degree  of 
certainty.    Little  says  that,  according  to  the  best  of  hi^ 
recollection,  he  visited  Stephens  sometime  between  the 
15th  and  25th  of  February j  1849,  but  thinks  it  witf 
about  the  20th ;  when  in  his  opinion  he,  Stephens,  had 
been  on  a  big  spree,  had  the  ddirium  tremens^  and  wa$ 
of  unsound  mind,  and  not  fit  to  transact  business.  Still. 
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he  visited  him  but  once,  and  we  perceive  no  ground  for  ^^^'  Term, 

the  conclusion  that  that  visit  occurred  on  the  day  of  the 

conveyance.    But  suppose  the  visit  did  occur  on  that  m^^ISTike^JJa 
day,  then  his  deposition  stands  unsupported  by  Dunna-  Railboad  Co. 
hice^s  testimony;  because  he  says  expressly  that  he  did      spmce. 
not  see  Stephens  while  confined  with  sickness.    More- 
over, it  is  evident  that  the  imperfect  state  of  mind  to 
which  the  witnesses  refer,  was  merely  temporary  and 
not  of  the  permenant  kind  which  the  law  might  pre- 
sume to  continue.    JERx  v.  Whittem4>rej  4  Met  545. 

The  evidence  adduced  on  the  trial  does  not,  in  our 
opinion,  disprove  the  responsive  averments  in  the  an- 
swer; and  as  the  deed  appears  to  be  founded  upon  a 
consideration  which  the  law  deems  sufficient,  the  decree 
must  be  held  erroneous. 

Per  Curiam. — ^The  decree  is  reversed  with  costs,  and 
the  Circuit  Court  is  ordered  to  dismiss  the  bill. 

D.  M' Donald  and  W.  A.  McKemk,  for  the  appellants. 


Mabiok  akd  Mississinewa  Railroad  Compant  and  Others 

V.  Spbncb  and  Another. 

APPEAL  fipom  the  Orard  Circuit  Court.  Tkwtday, 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed  i^yl*^ 
for  the  reasons  given  in  the  Marion  and  Mississinewa 
Bailroad  Company  v.  DiUonj  at  the  May  term,  1856,  7 
Ind.  B.  404 — ^the  questions  arising  in  the  record  of  each 
case  being  similar. 

The  judgment  is  reversed  with  costs. 

I.  Vandevanter  and  J.  F.  McDoweU,  for  the  appellants. 

J.  BroumUcy  for  the  appellee. 
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Not.  Tens, 

^8^^'  Rbesb  V.  The  Statb. 

Rbesb 

▼.  Indictment  for  grand  larceny.    On  the  last  day  of  the  term  the  jmy 

Thb  Statb.        reported  that  they  could  not  agree,  and  the  Court  diecharged  them. 

HbH  that  this  was  equivalent  to  a  yerdiet  of  aequittaL 
A  cause  which  has  not  progressed  to  final  judgment,  is  not  appealable. 

rhur$diw  APPEAL  from  the  Boone  Circuit  Court. 

January  8,  Per  Curiam, — ^This  was  an  indictment  for  nand  lar- 

1867 

ceny.  The  cause  was  submitted  to  a  jury  on  Friday 
evening,  being  the  11th  day  of  the  September  term  of 
said  Court,  A.  D.  1866.  And  at  one  o'clock  on  Satur- 
dayj  the  12th  and  last  day  of  that  term,  the  jury  re- 
turned into  Court,  and  reported  that  they  could  not 
agree.  Upon  that  report  the  Court  discharged  them. 
And  therefore  the  defendant  moved  that  a  jury  be  im- 
panneled  immediately,  and  that  he  be  then  put  on  tiial, 
and  that  there  be  no  continuance  of  the  cause.  The 
Court  refused  the  motion,  on  the  ground  ^'  that  the  term 
was  too  far  spent  to  begin  a  trial  of  that  kind;  that 
the  witnesses  for  the  State  were  twelve  or  fifteen  mileg 
distant,  and  the  regular  panel  of  jurors  had  been  dis- 
charged; that  the  witnesses  could  not  be  re-summoned 
and  a  jury  found  within  the  time  set  for  the  Court; 
that  Clinton  Circuit  Court  was  set  for  next  Mimdayj 
and  then  followed  Warren^  by  law." 

The  defendant,  then,  moved  the  Court  to  appoint 
and  hold  a  special  term  for  the  purpose  of  trying  the 
cause ;  which  motion  was  overruled.  And  thereupon  he 
moved  to  be  discharged  from  custody;  but  this  motion 
was,  also,  overruled. 

The  discharge  of  the  jury  in  this  case,  upon  their 
mere  report  that  they  could  not  agree  was,  in  our  opin- 
ion, equivalent  to  a  verdict  of  acquittal.  MiUer  v.  Tk 
StatCj  at  the  present  term  (1).  See,  also,  Wright  v  The 
Statty  5  Ind.  R.  290.  But  there  being  no  final  judgment 
in  the  Circuit  Court,  the  case  was  not  appealable.  The 
appeal  is  therefore,  dismissed  with  costs,  &c. 

A.  J.  Boone  and  H.  Shannon^  for  the  appellant 

(1)  AnU,  826. 
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Not.  Term, 

BuBKB  and  Another  v.  Jbnkins  )Bmd  Another.  ^^*'^' 


BVEHS 
T. 

A  soil  on  a  promissor  j  note  cannot  be  defeated  by  Bhowing  a  eontempo-     Jbnkih 8. 
raneooB  Terbal  agreement  Tarying  the  terms  of  the  note. 

APPEAL  from  the  Boone  Court  of  C!ommon  Pleae.  ThMr$day, 
Davisok,  J.-— Jenitn^and  /S^rnttA,  the  appellees,  who  were  \^^ 
the  plainti&y  brought  their  action  against  Bum^  and  PaU 
terij  who  were  the  defendants,  upon  a  promissory  note  for 
the  payment  of  261  dollars.  The  note  bears  date,  December 
the  13th,  1854,  and  was  executed  to  one  Moses  Holly 
who  assigned  it  to  the  plaintiffs.  The  defendants,  in 
their  answer,  allege — ^1.  That  Hatty  the  payee,  at  the 
time  the  note  was  given,  agreed  with  them  that  when  it 
became  due,  he  would  take  and  receive  in  payment 
thereof,  ^^  Indiana  State  stock  money ;"  and  that  when 
the  note  became  due,  viz.,  on  the  first  of  January,  1865, 
they  offered  to  pay  and  tendered  to  him  261  dollars,  in 
satisfaction  of  the  note,  which  he  refused  to  accept;  and 
that  the  defendants,  at  all  times  since  the  last  named 
date,  have  been  and  still  are  ready  to  pay  the  same  in 
^^ Indiana  State  stock  money"  which  they  now  bring 
into  Court,  &c.;  and  further,  when  the  note  was  assigned 
to  the  plaintiffs,  they  also  agreed  with  the  defendants  to 
receive  in  payment  ^^  Indiana  State  stock  money,''  &c 
2.  That  the  defendants  gave  the  note  for  a  lot  of  hogs 
purchased  by  them  of  the  said  Moses  Hatt  and  the 
plaintiffs,  who  were  the  joint  owners  of  the  hogs  sold, 
and  that  Hatt  and  the  plaintiffs,  at  the  time  of  the  sale, 
agreed  with  the  defendants  that  they  would  receive 
from  tjyem  the  amount  of  the  note  in  ^^  Indiana  State 
stock  money",  at  par;  and  the  defendants  aver  that  JQTaU 
and  the  plaintifis  are  now^the  joint  owners  of  the  note; 
but  they,  falsely,  &c.,  confederating,  &c.,  with  intent  to 
cheat  the  defendants,  and  compel  them  to  pay  in  money 
other  than  '^  State  stock  money,''  agreed  among  them- 
selves that  Hatt  should  assign  l^e  note  to  the  plaintiffs, 
which  has  been  done  so  that  he  might  be  made  a  wit- 
VoL.  Vin.— 27. 
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Not.  Term,   ness  on  their  behalf,  when  in  truth.  Ac,  said  Hall  and 
xooo,      ^^  plaintiffs,  at  the  time  of  the  making  of  the  note, 


were,  and  still  are,  joint  owners  thereof,  &c. 


Diking 

T. 

Fkbet.  There  was  a  demurrer  sustained  to  the  answer,  and 
judgment  given  for  the  plaintiffs. 

This  Court  has  repeatedly  decided  that  a  suit  on  a 
promissory  note  cannot  be  defeated  by  showing  a  contem- 
poraneous verbal  agreement  varying  the  terms  of  the 
note.  1  Blackf.  191,  and  note.— 5  id.  18, 273.-^  W.  183, 
509.— 7  id..  378, 432.-6  Ind.  R.  184  (1).  These  authorities 
at  once  decide  the  answer  before  us  to  be  insujBSlcient. 
The  note  in  suit  was  an  engagement  to  pay  money; 
hence,  a  verbal  agreement  made  when  it  was  executed 
to  pay  the  note  in  " Jnrfiana  State  stock  money,"  which 
is  not  money,  varies  its  terms,  and  cannot,  therefore,  be 
set  up  in  bar  of  the  action.  The  appellant  raises  van- 
various  other  objections  to  the  action  of  the  Court,  but 
none  of  them  appear  to  be  founded  upon  an  exception 
to  its  rulings,  and  they  are  not  properly  before  us. 

IBer  Curiam. — ^The  judgment  is  affirmed  with  5  per 
cent,  damages  and  costs. 

0.  S.  Hamilton^  for  the  appellants. 

A.  J.  Boone  and  H.  Shannon^  for  the  appellees. 

(1)  See,  also,  MeOhtre  t.  Jeffrey,  ante,  79;  BiaH  t.  Simpion,  ante,  256. 


Bbming  V.  Fbrrt  and  Others. 

A  motion  for  a  oontinuance  is  addressed  to  the  discretion  of  the  Goorti 
and  unless  a  strong  case  is  presented,  this  Court  wiU  not  rsTise  a  de- 
cision on  the  subject. 

Sickness  does  not  excuse  lack  of  diligence  in  procuring  testimonj,  od- 
less  it  be  shewn  that  there  was  not  time  between  the  serrioe  of  pfo- 
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cesa  and  the  eommeiicein«Dt  of  the  illness,  to  enable  the  partj  to    Not.  Terin, 
procure  the  testimonj.  1856. 


Qwgre,  whether  sickness  will,  in  any  case,  excuse  lack  of  diligence,  an-       Diimro 
less  it  be  such  as  to  disable  the  party  from  employing  an  agent  t. 

The  distance  and  facilities  of  travel  between  the  party's  residence  and        Fsb&t. 
that  of  the  proposed  witness,  may  be  considered  in  determining  the 
validity  of  such  excuse. 

APPEAL  fipom  the  Johnson  Court  of  Common  Pleas.  Tkundaif, 

Davison  J. — The  appellees,  who  were  the  plainti&y  i$^7^ 
sued  Joseph  G.  Denting  upon  a  promissory  note  for  the 
payment  of  748  dollars.  The  defendant  answered  that 
the  note  was  given  upon  settlement  for  a  balance  then 
supposed  to  be  due  from  him  to  the  plaintiffi,  but  was  in 
fact  given  for  85  dollars  more  than  was  due  at  the  time 
it  was  executed ;  that  the  85  dollars  were  omitted  as  a  cre- 
dit in  favor  of  the  defendant  in  the  settlement,  through 
mistake,  &c.    Eeplication  in  denial  of  the  answer. 

On  the  tenth  day  of  the  term,  the  defendant  moved 
for  a  continuance,  and  in  support  of  his  motion  filed  an 
afiidavit  which  is  as  follows : 

*^  The  defendant,  being  duly  sworn,  &c.,  says,  that  the 
note  sued  on  waa  given  for  a  supposed  balance  due  from 
him  to  the  plaintiffs  on  certain  other  notes  and  accounts ; 
that  on  the  day  it  was  given,  a  hurried  settlement  was 
had  between  them,  and  that  he  signed  the  note  with  an 
express  agreement  with  one  of  the  plaintiffs,  that  it 
should  be  returned  to  him,  defendant,  and  all  mistakes, 
if  any,  corrected,  before  it  was  sued  on — ^which  they 
failed  to  do,  but,  on  the  contrary,  instituted  this  suit 
forthwith ;  that  before  the  execution  of  said  note,  he 
sent  by  Adamses  Express  Company  to  the  plaintiflfe,  100 
dollars,  to  be  credited  on  the  account  for  which  the  note 
was  given,  and  upon  looking  over  said  account,  after  it 
was  executed,  he  found  that  only  67  dollars  and  75  cents 
of  the  100  dollars  had  been  entered  to  his  credit,  which 
fact  was  overlooked  at  the  time  of  the  settlement;  that 
he  can  prove  the  delivery  of  the  100  dollars  by  the  dis- 
tributing agent  of  said  express  company  who,  as  he 
has  been  informed  and  verily  believes,  was,  at  the  com- 
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Not  Twin,   mencement  of  this  suit,  and  now  is,  a  resident  of  Louis- 

—        —  viUe^  KentiLcky ;  that  the  name  of  said  agent  is  unknown 

^^**      to  affiant,  but  he  verily  believes  that  he  can  procure  sidd 

F<msT.      witness's  testimony  by  the  next  term  of  this  Court,  if 

this  case  be  continued;  that  be  believes  said  facts  to  be 

true,  and  has  a  good  defense  to  part  of  this  suit;  that 

the  process  in  this  case  was  served   upon  defendant 

just  eleven  days  before  the  first  day  of  the  present  terra 

of  this  Court;  that  he  was  taken  sick  the  week  after  he 

was  served,  and  remained  sick  until  the  second  day  of 

this  Court,  and  was  unable  to  prepare  for  the  defense  of 

the  case,  and  to  procure  the  testimony  of  said  witness, 

and  that  he  knows  of  no  other  witnesses  by  whom  he 

can  prove  the  above  facts,  whose  testimony  can  be  more 

readily  procured." 

The  motion  was  overruled.  Whereupon  the  cause 
was  submitted  to  the  Court,  who  gave  judgment  for  the 
plaintiffs.  The  refusal  to  grant  a  continuance  is  the 
only  error  ass^ned. 

We  have  repeatedly  held  that  the  propriety  of  refus- 
ing or  granting  continuances  depends  so  much  upon  the 
discretion  of  the  Court  to  whom  the  motion  is  made, 
that  it  must  be  a  very  strong  case  that  would  induce  this 
Court  to  revise  a  decision  on  that  subject  (1).  The  affi- 
davit, in  this  case,  does  not  assume  that  due  diligence 
has  been  used  to  procure  the  testimony  of  the  witness, 
but  attempts  to  set  up  an  excuse  for  not  using  it.  Pro- 
cess was  served  on  Thursday ^  just  eleven  days  before  the 
first  day  of  the  term ;  and  the  affidavit  virtually  admits 
that  that  space  of  time  was  sufficient  for  the  purpose  of 
obtaining  the  testimony;  but  it  is  alleged  that  he  was 
taken  sick  the  week  after  he  was  served. 

Now,  for  aught  that  appears,  there  was  ample  time, 
between  the  service  of  the  process  and  the  commence- 
ment of  his  ill  health,  to  have  procured  the  agent's  depo- 
sition ;  because  it  is  not  shown  at  what  day  within  the 
week  after  service  he  was  taken  sick.  Nor  is  it  very 
'  plain  that  mere  sickness  should  be  allowed  to  excuse  the 
use  of '  diligence,  unless  it  be  such  as  would  disable 
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the  party  from  employing  an  agent  to  transact  the  busi-   Not.  Tam, 
ness.    And  further,  the  distance,  and  facilities  of  travel ^ — 


between  the  defendant's  residence  and  that  of  the  pro- 
posed witness,  might  be  considered  in  reference  to  the 
question,  whether  there  was  such  excuse;  but  on  that 
point  of  fact,  the  affidavit  is  silent.  We  are  not  pre- 
pared to  say  that  the  continuance  wsa  improperly 
refused. 

Per  Ouriam. — The  judgment  is  affirmed  with  7  per 
cent,  damages  and  costs. 

G.  M.  Overstreety  and  A.  B.  Hunter^  for  the  appellant. 

8.  P.  OyUr^  for  the  appellee. 


Carubu 

MOBEJBk 


(1)  D€iTO  T.  The  State,  4  Ind.  R.  200.^rAe  StaU  y.  Flmone,  6  id,  279. 
—DriikiU  Y.  The  StaUy  7  id.  888.— ifaX^MCd  t.  The  Staie^  ante,  41. 


Cablislb  and  Another  v.  Mokris. 

Upon  an  account  stated,  A.  owed  B.  284  dollars.  A.  had  incurred  a 
part  of  the  debt  for  C;  and  it  was  agreed  that  A,  should  pay  200  dol- 
lars of  the  amount,  in  railroad  stock,  and  that  the  residue  should  be 
paid  bydhe  note  of  C.  In  a  suit  by  B.  for  failure  to  pay  the  stock,  it 
appeared  that  the  demand  was  barred  by  limitation,  unless  it  was 
taken  out  of  the  statute  by  the  deliTery  of  the  note  of  C.  within  six 
years,    ffeld,  that  the  demand  was  barred. 

In  order  to  take  a  demand  out  of  the  statute  of  limitations  by  a  part 
payment,  it  must  appear  that  the  payment  was  made  on  account  of 
the  debt  for  which  the  action  was  brought. 

An  admission  of  continued  indebtedness  may  be  inferred  from  the  fact 
of  part  payment;  but  the  Court  cannot  imply  such  admission  as  an 
inference  of  law. 

Whether  such  admission  has  been  made,  is  a  question  of  fact  for  the 
jury;  and  when  made,  it  is  only  prima  facie  CTidenoe,  and  may  be  re- 
butted. 


J60    000| 


APPEAL  from  the  Marion  Circuit  Oourt.  Thuradojf, 

Davison,  J. — ^Assumpsit  hy  John  and  Daniel  Coflialej  1357^  • 
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Not.  Term,   ajpainst  Morris  Morris.    The  declaration  contains  six 

—         counts.    The  first  five  are  the  common  counts  for  goods 

Cablisli  g^j^  ^^^  delivered,  &c.  The  ^ixth  is  special  and  avers 
MoBBii.  that  the  plaintiffs  on,  &c.,  at,  &c.,  made  a  settlement 
with  defendant  of  the  accounts  then  existing  between 
them ;  that  in  said  settlement  the  defendant  was  found 
to  be  indebted  to  the  plaintiffs  200  dollars,  and  in  con- 
sideration thereof,  he  then  and  there  undertook  to  de- 
liver and  pay  to  them  capital  stock  of  the  Madison  and 
Indianapolis  Railroad  Company^  of  the  value  of  200  dol- 
.  lars.  Plea,  the  statute  of  limitations,  to  which  the 
plaintiffs  replied  that  the  cause  of  action  mentioned  in 
the  complaint  did  accrue  within  six  years  next  before 
the  commencement  of  this  suit. 

The  cause  was  submitted  for  trial  to  the  Court,  who, 
at  the  instance  of  the  plaintiffs,  found  the  facts  specially. 
They  are  these:    In  the  year  1846,  the  plaintiffs  agreed 
to  furnish  the  defendant  a  quantity  of  lumber,  part  of 
which  was  for  the  Methodist  Churchy  and  was  to  be 
paid  for  by  the  note  of  its  trustees.    The  residue  was 
intended  for  a  house  the  defendant  was  then  about 
to  construct,  and  was  to  be  paid  for  in  stock,  at  par, 
of  the  Madison  and  Indianapolis  Railroad  Company, 
Under  this  contract,  the  plaintiffs,  within  said  year, 
furnished  a  quantity  of  lumber;  and  up  until  its  deliv- 
ery there  were  mutual  dealings  between  the  parties.   In 
February^  1847,  a  settlement  took  place  between  them, 
when  a  balance  of  284  dollars  and  40  cents  was  fonnd 
due  to  the  plaintiffs,  of  which,  it  was  agreed  that  200 
dollars  should  be  paid  in  railroad  stock,  and  84  dollars 
and  40  cents,  by  note  of  the  trustees,  as  before  stated. 
Their  note  for  that  amount  was  handed  over  by  the 
defendant  to  the  plaintifis,  on  the  19th  of  AprU^  1847, 
and  this  action  was  commenced,  April  2, 1853. 

Upon  the  above  facts  it  was  submitted,  whether  the 
claim  for  200  dollars  was  barred  by  the  statute  of  limi- 
tations. The  Court  held  that  it  was,  and  thereupon 
found  for  the  defendant ;  and,  over  a  motion  for  a  new 
trials  there  was  judgment 


« 
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We  have  seen  that  in  Fdmiaryy  1847,  an  account  was  Not.  Term, 

stated  between  the  parties,  when  there  was  an  agree- ^' 

ment  relative  to  the  amount  then  ascertained  to  be  due,  ^^^^'^ 
which  involved  two  distinct  stipulations:  One  to  pay  Mobkis. 
200  dollars  in  railroad  stock,  another  to  pay  84  dollars 
in  a  note  on  the  trustees,  &c.  The  present  suit  is  for  a 
failure  to  pay  the  stock.  It  was  instituted  in  Aprilj 
1858,  and  is  barred  by  the  statute,  unless  taken  without 
its  provisions  by  the  delivery  of  the  trustees'  note  on 
the  19th  of  AprUj  1847. 

An  admission  of  continued  indebtedness  may  be  in- 
ferred from  the  fact  of  part  payment;  but  the  Court  is 
not  allowed  to  imply  such  admission  as  an  inference  of 
law.  It  must  be  left  to  the  jury.  It  is  only  prima  fade 
evidence,  and  may  be  rebutted  by  other  evidence,  and 
by  the  circumstances  under  which  it  was  made.  Fur- 
ther,  in  order  to  take  a  case  out  of  the  statute  by  a  part 
payment,  it  must  appear  that  the  payment  was  made  on 
account  of  the  debt  for  which  the  action  is  brought. 
Arnold  v.  Dovmingy  11  Barb.  564. — White  v.  Jordan^  27 
Maine,  870. — Davis  v.  Edwards,  6  Eng.  Law  and  Eq. 
520. — Angell  on  Limit,  s.  240,  note  1  (1). 

Here,  though  the  defendant  was  in  point  of  law 
bound  for  the  entire  amount — 284  dollars,  still  he  was 
really  indebted  200  dollars  and  no  more.  He  incurred 
the  residue  of  the  debt  for  the  Metlwdist  Church,  to  be 
paid  by  the  note  of  its  trustees.  Kow,  it  seems  to  us, 
that  the  delivery  of  that  note  to  the  plaintiff  was  the 
performance  of  a  stipulation  which  had  no  intimate  con- 
nection with  his  promise  to  pay  the  railroad  stock,  and 
does  not,  therefore,  allow  the  inference  that  he  thereby 
admitted  his  UabUity  upon  the  demand  in  Buit  If  the 
delivery  of  the  note  had  gone  in  reduction  of  a  debt 
really  his  own,  the  conclusion  might  be  different.  At 
all  events,  it  was  the  province  of  the  Circuit  Court, 
setting  as  a  jury,  to  decide  whether,  under  the  facts 
stated,  the  defendant  did  or  not,  within  six  years  prior 
to  the  suit,  admit  the  existence  of  the  debt  sued  on. 
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^o^- ^^rm,   And  having  done  bo,  we  are  not  inclined  to  change  its 
^^^:      decision. 
Minor         p^^  Curiam. — ^The  judgment  is  affirmed  with  costs. 

L.  Barbour  and  A.  G.  Porter^  for  the  appellants. 

8.  Yandesj  for  the  appellee. 


Thi  Stati. 


(1)  See,  also,  Ch^  ▼.  TaaUf  6  Gill,  82;  CMbum  y.  AveriU^  80  Mftine, 
810;  Siblesf  y.  Lumbertf  id.  268;  Evam  y.  Smithy  84  id.  88;  PaUh  y.  Ku^ 
29  id.  448;  Oar9hor4  y.  fft^ekf  6  Barb.  Sup.  Ct.  688;  Latfe  y.  iraciel(,6 
Oeo.  R.  486. 


MnroR  and  Others  v.  The  State  on  the  relation  of 

Cassidy. 


Saturdojff 
January  10, 
1857. 


APPEAL  from  the  Fayette  Court  of  Common  Pleas. 

Per  Curiam. — Suit  on  a  constable's  bond  before  a  jus- 
tice of  the  peace.  The  defendants  demurred  to  the  com- 
plainty  and  the  defendants  had  judgment.  On  appeal  tx> 
the  Common  Pleas,  the  demurrers  were  overruled,  an- 
swer filed,  trial  by  tiie  Court,  finding  and  judgment  for 
the  plaintiff  for  27  dollars.    JUinor  and  others  appeal. 

There  was  no  motion  for  a  new  trial  and  no  exception 
taken  to  any  ruling  of  the  Court.  There  is,  therefore, 
no  question  presented  by  the  record  for  our  considera- 
tion.   See  Zehnor  v.  Beardy  at  the  present  term  (1). 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

J.  RymaUy  for  the  appellants. 

8.  W.  ParkeTy  and  J.  C.  Mclntoshy  for  the  State. 


(1)  AnU,  96. 
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Not.  Term, 

Hats  V.  Thb  State.  ^   •^®^^' 


Hats 

▼.  8  ~m 

PnwecuUoii  for  obetniotiBg  a  highway.    The  State  ppoyed  that  the  read    Tm  Siam.      y  ^^\ 

had  been  used  and  worked  a«  a  publie  highway  for  fifteen  years,  ex-  105   ^ 

cept  thai  for  the  last  three  years  it  had  been  nsed,  but  not  worked ; 
and  that  the  defendant  had  obstructed  It  by  building  fences  across  it. 
Verdict  for  the  State,  ffeld,  that  the  evidence  was  sufficient  to  sus- 
tain the  yerdict. 

Where  the  prooeediags  for  opening  a  highway  show  the  termini  thereof, 
and  that  its  course  is  to  follow  that  of  the  Ohio  riyer,  heldj  that  the 
beginning,  course,  and  termination  of  the  road  are  sufficiently  shown 
within  the  intention  of  section  2,  p.  446,  R.  S.  1881. 

The  courts  take  notice  of  the  geography  of  the  eountry. 

By  statute,  user  of  a  highway  for  twenty  years  is  an  absolute  bar;  but 
a  highway  may  be  established  by  user  for  a  shorter  period. 

APPEAL  from  the  Posey  Court  of  Common  Pleas.    f^^\^ 

GooKiNS,  J. — ^The  appellant  was  prosecuted  for  ob-  i867. 
structing  a  highway.    Plea,  not  guilty.    Verdict  for  the 
State,  new  trial  refused,  and  judgment. 

The  only  question  in  the  case  is,  whether  there  was 
evidence  sufficient  to  support  the  verdict.  The  informa- 
tion describes  the  highway  as  ^^  being  commonly  known 
as  the  river  road,  running  from  Mount  Vernon  in  the 
direction  of  West  Franldin"  The  obstruction  is  alleged 
to  have  been  by  building  two  fences  across  said  road, 
where  it  passed  through  defendant's  farm,  which  lay  im- 
mediately east  of  the  west  line  of  Marrs  township,  in 
said  county. 

On  the  part  of  the  State,  it  was  proved  that  the  de- 
fendant obstructed  the  road  in  the  manner  stated  in  the 
information;  and  that  the  road  had  been  used  and 
worked  as  a  public  highway  for  fifteen  years,  except  for 
the  last  three  years,  during  which  time  it  had  been  used, 
but  not  worked  by  a  supervisor. 

The  defendant,  thereupon,  gave  in  evidence  a  record  of 
the  board  of  commissioners  of  Posey  county,  made  in 
1836,  for  the  purpose  of  opening  a  highway  ^^from 
Mount  Vernon  to  Diamond  Island  Ferry j  along  the  banks 
of  the  Ohio  river."    The  record  contained  the  petition, 
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Not.  Term,  an  order  for  the  appointment  of  viewers  in  which  the 
^°*^^*  road  was  described  as  above,  a  report  of  the  viewers  that 
^^*       the  road  would  be  of  public  utility,  and  an  order  of  the 

Tri  Stats,  board  of  commissioners  that  the  road  be  opened  and 
kept  in  repair  as  a  public  highway,  to  the  width  of  forty 
feet.  The  defendant  also  proved  that  this  was  the  same 
road  mentioned  in  the  information. 

The  appellant  insists  that  the  proceedings  for  estab- 
lishing the  road  were  void  for  uncertainty,  because  they 
did  not  specify  the  "  beginning,  course,  and  termination" 
of  the  road,  according  to  R.  S.  1831,  p.  446,  s.  2,  under 
which  the  proceedings  were  had.    We  are  inclined  to 
think  these  are  shown  with  sufficient  certainty  for  the 
purposes  of  this  action.    The  beginning  was  at  the  town 
of  Mount  Vemorij  the  course,  along  the  bank  of  the  OMo 
river,  and  the  termination  at  Diamond  Island  Ferry. 
Courts  will  take  notice  of  the  geography  of  the  country. 
However  this  may  be,  the  evidence  offered  by  the  State 
was  sufficient  to  sustain  the  finding.    Whatever  may 
have  been  the  condition  of  dther  parts  of  the  road,  a 
space  passing  through  the  defendant's  land  had  been 
used  as  a  highway  for  fifteen  years.    This  he  obstructed 
VbuiiaiogLJ«»«it  ^The  u-er  4.S  proved  ™ 
at  common  law  sufficient  evidence  of  a  dedication  or 
grant.    Z  Greenl.  Ev.  s.  662,  and  authorities  there  cited. 
The  appellant  insists  that  if  a  highway  can  be  estab- 
lished by  less  than  twenty  years'  user,  it  will  render  su- 
perfluous and  unnecessary  a  provision  of  the  statute 
which  declares  that  all  public  highways  which  have 
been  used  or  may  hereafter  be  used  as  such  for  twenty 
years  or  more,  shall  be  deemed  public  highways.    1  R. 
S.  p.  815,  s.  45.    We  think  otherwise.    Twenty  years' 
use  this  statute  makes  an  absolute  bar ;  but  Mr.  Grem- 
leaf  says  (and  we  think  the  authorities  sustain  him), 
that  the  right  of  the  public  does  not  rest  upon  a  grant 
by  deed,  nor  on  a  twenty  years' possession ;  but  upon 
the  use  of  the  land,  with  the  assent  of  the  owner,  for 
such  a  length  of  time  that  the  public  accommodation 
and  private  rights  might  be  materially  affected  by  an 
interruption  of  the  enjoyment. 
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The  appellant  relies  upon  the  case  of  White  v.  Gonaver^   Nov.  Term, 

1856* 


5  Blackf.  462.  That  was  an  action  of  trespass  for  cnt- 
ting  timher.  The  defendant  justified  under  an  order  of 
a  board  of  commissioners  for  opening  a  road,  of  which 
they  had  failed  to  specify  the  width,  as  required  by  the 
statute.  It  was  held  that  the  order  was  void,  and  that 
the  limits  of  the  road  on  both  sides  should  have  been 
defined.  In  that  case  there  was  no  user,  and  we  are  not 
disposed  to  apply  the  doctrine  of  it  to  those  in  which 
there  has  been  so  long  an  acquiescence  as  is  shown  in 
this  case.  Here,  the  order  fixed  the  width  of  the  road 
at  forty  feet,  and  the  use  fixed  the  locality,  so  that  there 
was  no  uncertainty,  as  in  White  v.  Gonover,  as  to  the 
particular  ground  of  the  plaintiff  the  public  were  enti- 
tled to  occupy  and  use.  Public  justice  and  public  con- 
venience require  that  highways  so  long  used  and  acqui- 
esced in,  should  be  considered  as  established. 

Per  Guriam. — The  judgment  is  affirmed  with  costs. 

A.  P.  JBdvej/j  for  the  appellant. 

J.  P.  Edson,  for  the  State  (1). 


ROUKU 

T. 
BOUBKB. 


(1)  Counsel  for  the  appellee  cited  Ph^s  ▼.  The  StaU^  7  Blackf.  512; 
Rughy  Charity  t.  Mertyweather,  11  East.  876;  Janit  t.  Dun,  8  Bingh.  447; 
2  Bout.  Inst.  186,  No.  1682,  and  authorities  cited;  Regma  ▼.  Tjfihinff  qf 
JEatt  Mark,  12  Jur.  882,  17  L.  J.,  Q.  B.,  177,  6  Harr.  Dig.  1612;  Rex  y. 
Lloyd,  1  Camp.  260,  EUenhorough, 


BOUKKB  V.  EOUBEE. 

Complaint  for  divorce  and  alimony.  Causes  alleged,  habitual  drunken- 
ness, cruel  treatment,  and  neglect  to  proTide.  Allegation  that  de- 
fendant owned  eighty  acres  of  land  in  Miami  county,  worth  2,000  dol- 
lars; that  he  had  no  personal  property,  except  what  plaintiff  brought 
to  him  at  their  marriage;  that  plaintiff  owned  forty  acres  of  land  in 
her  own  right;  that  there  was  no  issue  of  the  marriage;  that  plaintiff 
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Not.  Term,        htd  one  child  by  %  fbnn«r  hostM^nd;  thai  defendant  had  no  children. 

1856.  Prayer  for  a  divorce,  for  the  personal  property,  for  plaintUT'e  real  «a- 

Ij^ovKKi  ^^  ^^^  one-third  of   defendant's  land,  or  alimony  in  lien  of  it, 

T.  and  for  general  relief.    Defendant  was  defaulted.    Decree  for  divoree 

^I'^K'*         on  account  of  the  misconduct  of  the  defendant,  and  that  he  pay  as 

alimony  860  dollars— 200  dollars  vithin  six  months,  200  dollars  within 

18  months,  and  460  dollars  within  three  years,  if  surety  should  be 

giyen  by  the  defendant  within  thirty  days — if  not,  execution  to  issue 

for  the  whole  amount;  and  until  payment  or  surety  giren,  defendant 

was  enjoined  f^om  selling  his  land  in  Miami  county. 

Seld^  that  the  decree,  though  conditional  as  to  the  time  of  payment,  is 

authorised  by  statute. 
ffeldj  also,  that  the  Court  should  hsTe  specified  the  nature  of  the  seeii- 

rity  to  be  taken,  and  provided  for  its  approval. 
MM,  also,  that  the  Court  had  power  to  grant  the  iigunetion,  though  the 
land  lay  in  another  county,  but  should  not  have  granted  it  in  this  casei 
because  it  was  not  prayed. 
Heldy  also,  that  the  amount  of  the  decree  for  alimony  was  extravagant, 
and  unjust  under  the  -statute. 


Saturday,  APPHAL  from  the  Cass  Circuit  Court. 

^^^j«»Tf  10,  GtooKiNS,  J. — Complaint  by  Mary  R.  Bourke  against 
Charles  BourkCy  her  husband,  for  a  divorce  and  alimony. 
The  causes  alleged  for  a  divorce  were  habitual  drunken- 
ness, cruel  treatment,  and  neglect  to  provide  for  his 
family. 

The  complaint  alleged  that  the  defendant  was  the 
owner  of  an  eighty-acre  tract  of  land,  lying  in  Miami 
county,  worth  2,000  dollars ;  that  he  had  no  personal 
property  except  a  cow  and  some  household*  fiimiture, 
which  the  plaintiff  brought  to  him  at  their  marriage. 
She  also  states  that  she  is  the  owner  of  a  forty-acre  tract 
of  land  which  she  had  before  marriage;  and  that  there 
was  no  issue  of  the  marriage ;  that  she  had  one  child  by 
a  former  husband,  and  the  defendant  had  no  children. 
Prayer  for  a  divorce,  for  the  personal  property  and  her 
real  estate,  and  for  one-third  of  his  land,  or  alimony  in 
Ueu  of  it,  and  for  general  relief. 

The  defendant  was  personally  served  with  process,  but 
did  not  answer. 

On  the  trial,  the  allegations  of  the  complaint  were 
found  to  be  true,  and  a  decree  was  rendered  in  favor  of 
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the  plaintiff  for  a  divorce  on  account  of  the  misconduct   ^o^-  Term, 
of  the  defendant ;  and  that  he  pay  to  her  as  alimony  —        — 
850  dollars— 200  dollws  to  be  paid  within  six  months,     ^7" 
200  dollars  within  eighteen  months,  and  450  dollars     Roubkb. 
within  three  years — to  be  paid  in  installments  as  above, 
if  surety  should  be  given  by  the  defendant ;  but  if  he 
should  fail  to  give  such  surety  within  thirty  days,  exe- 
cution to  issue  for  the  whole  amount;  and  until  pay- 
ment or  surety  given  the  defendant  was  enjoined  from 
selling  the  land  in  Miami  county. 

The  appellant  objects  to  this  decree  on  the  ground 
that  it  is  conditional ;  and  refers  to  authorities  to  show 
that  a  judgment  or  decree  cannot  be  made  such  or  not, 
upon  a  condition,  a  breach  of,  or  compliance  with 
which,  is  to  be  determined  by  the  parties.  We  agree 
that  a  judicial  power  cannot  be  delegated;  and  we  think 
it  has  not  been  done  in  this  case.  It  is  the  time  of  pay- 
ment only  that  is  conditional;  the  amount  to  be  paid  is 
positively  adjudged  by  the  Court.  So  far  as  the  time 
of  payment  is  concerned,  we  think  the  statute  expressly 
authorizes  the  Court  to*  make  the  order  for  payment 
conditional.    It  is  as  follows : 

<<  The  decree  for  alimony  to  the  wife  shall  be  for  a 
sum  in  gross,  and  not  for  annual  payments;  but  the 
Court,  in  its  discretion,  may  give  a  reasonable  time  for 
the  payment  thereof  by  installments  on  sufficient  surety 
being  given."    2  R.  S.  p.  287,  s.  22. 

There  se^ms,  however,  to  be  a  defect  in  the  form  of 
this  order.  It  neither  specifies  the  nature  of  the  under- 
taking, nor  provides  for  the  approval  of  its  sufficiency. 
When  these  are  not  fixed  by  law,  and  when  the  law  ap- 
points no  person  to  approve  of  bail,  it  is  the  duty  of  the 
Court  to  approve  it,  or  to  authorize  some  officer  of  the 
Court,  usually  the  clerk  or  a  master,  to  do  it,  and  also  to 
prescribe  the  instrument  by  which  it  is  to  be  done,  as  by 
mortgage,  bond,  and  surety,  &c.  It  may  have  been  sup- 
posed that  the  usual  recognizance  of  bail  for  a  stay  of 
execution  was  intended  by  this  statute,  but  such  an  un- 
dertaking would  be  wholly  unsuited  to  this  purpose. 
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Not.  Term,       That  part  of  the  order  which  relates  to  the  ffivinff  of 

surety,  most  be  reversed,  with  directions  to  the  Circuit 

Bovmu     Court  to  specify  the  nature  of  a  security  to  be  taken, 
RovRu.     and  to  approve,  or  authorize  the  approval  of^  the  surety 
to  be  given. 

It  is  insisted  by  the  appellant  that  the  Cclss  Circuit 
Court  had  no  power  to  enjoin  a  sale  of  land  lying  in 
Miami  county — 1.  For  want  of  jurisdiction,  and,  2.  be- 
cause no  injunction  was  prayed. 

1.  The  objection  for  want  of  jurisdiction  is  not  well 
taken.  Actions  for  divorce  can  be  brought  only  in  the 
county  in  which  the  plidntiff  resides.  2  R.  S.  p.  23i 
s.  6.  This  of  necessity  gives  the  Circuit  Court  of  that 
county  power  to  grant  any  relief  to  which  the  plaintifl' 
may  be  entitled.  The  land  in  Miami  county  was  all 
the  property  the  defendant  had,  and  if  that  was  beyond 
the  plaintiff's  reach,  she  might  have  been  without 
remedy  for  her  alimony. 

2.  The  objection  that  an  injunction  was  not  prayed, 
seems  valid.  Among  other  requisites  of  the  complaint 
the  plaintiff  must  demand  the  relief  to  which  he  sup- 
poses himself  entitled.  2  R.  S.  p.  88,  s.  49,  div.  4.  Per- 
haps had  the  defendant  answered,  the  general  prayer  for 
relief  might  have  authorized  an  injunction  on  the  final 
hearing;  but  we  do  not  so  decide.  The  case  is  gov- 
erned by  2  R.  S.  p.  123,  s.  380,  viz.:  "The  relief 
granted  to  the  plaintiff  if  there  be  no  answer,  cannot 
exceed  the  relief  demanded  in  his  complaint."  Tliis 
judgment  being  by  default,  so  much  of  it  as  enjoins 
the  sale  of  the  land  in  Miami  county  must  be  reversed, 
no  such  relief  having  been  prayed. 

We  are  not  satisfied  with  the  amount  of  this  decree. 
The  2  R.  S.  p.  237,  s.  19,  authorizes  the  Court  to  alloA^ 
to  the  wife  such  alimony  as  the  circumstances  of  the 
case,  the  pecuniary  condition  of  the  parties,  and  the 
amount  of  personal  property  received  by  the  husband 
firom  the  wife's  estate  shall  render  just  and  proper.  The 
complaint  alleges  that  some  personal  property  (house- 
hold furniture  and  a  cow)  belonged  to  the  plaintiff  at 
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her  marriage.    It  does  not  state  the  value,  which  we   ^*^x  J*™* 
think  would  have  been  stated  had  it  been  considerable.  —        — 
BTo  value  having  been  stated,  if  any  inconvenience  re-     ^^^ 
suits,  the  plaintiff  must  suffer  the  consequences.    It     Roubkb. 
alleges  the  land  in  Miami  county  to  be  worth  2,000  dol- 
lars.   A  prudent  pleader  rarely  limits  his  allegations  to 
true  quantities  or  values,  his  object  being  to  make  them 
large  enough  to  admit  his  proof. 

What  were  the  circumstances  of  the  parties?  The 
wife  had  40  acres  of  land,  a  child  by  a  former  husband, 
and  some  household  furniture.  The  husband  has  no 
property  except  80  acres  of  land,  alleged  to  be  worth 
2,000  dollars,  and  he  is  adjudged  to  pay  her  850  dollars, 
and  to  pay  or  secure  it  within  thirty  days,  or  execution 
to  issue  for  the  whole  amount.  This  seems  to  us  too 
rigorous  a  proceeding  even  against  a  drunkard  who  has 
abused  his  wife.  It  is  not  adapted  to  the  pecuniary 
condition  and  circumstances  of  the  parties.  Premiums 
ought  not  to  be  held  out  for  sundering  the  marriage  re- 
lation. Parties  should  exercise  some  discretion  upon 
entering  into  it.  The  wife  m  this  instance  had  the  ex- 
perience of  a  former  marriage ;  and  suppose  it  to  be  one 
of  those  rare  cases  in  which  the  fault  has  been  all  on 
one  side,  still,  the  other  party  has  some  rights,  which, 
with  considerations  of  public  policy  in  regard  to  di- 
vorces, induce  us  to  believe  that  the  alimony  allowed  in 
this  case  was  too  much. 

Stuart,  J. — The  following  opinion  was  prepared  at 
the  May  term,  1856,  but  failed  to  meet  the  approbation 
of  the  Court  on  the  question  of  alimony.  The  record 
was  accordingly  handed  to  Judge  Gk)OKiNS,  who,  it  will 
be  seen,  has  arrived  at  the  same  conclusion ;  so  that  the 
Court  are  unanimous,  on  the  main  question.  But  as 
they  present  somewhat  different  views  on  other  points, 
aside  from  the  amount  of  alimony,  it  was  thought 
better,  as  they  were  already  prepared,  to  let  them  be 
published  together. 

In  SeptembeTy  1854,  Mary  B.  Bourke  filed  her  com- 
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Not.  Term,   plaint  setting  forth  that  she  was  for  ten  yean  last  past 
^°^^*      a  resident  of  Cass  county;   that  she  was  married  to 


RovBKs  diaries  Bourke  some  three  years  before  petition  filed, 
RovftKs.  and  since  then  had  lived  with  him  as  his  wife;  that 
there  was  no  issue  of  the  marriage ;  and  that  Charles 
was  an  habitual  drunkard— wasting  his  substance,  mak- 
ing  no  provision  for  his  family,  and  treating  his  wi& 
with  cruelty  and  abuse. 

The  petition  further  alleges  that  he  is  the  owner  in 
fee  of  eighty  acres  of  land,  which  is  described,  lying  in 
Miami  county,  Indiana,  unencumbered  and  considerably 
improved,  of  the  value  of  2,000  dollars.  It  is  further 
alleged,  that  at  the  time  of  the  marriage  he  owned  no  per- 
sonal property;  that  all  the  household  furniture,  Ac, 
belonged  to  the  petitioner;  that  she  owned  forty  acres 
of  land  in  her  own  right,  which  is  also  described. 

The  prayer  of  the  petition  is  for  a  divorce ;  that  the 
personal  and  real  estate  owned  by  her  at  the  marriage 
be  decreed  to  her;  that  she  have  also  decreed  to  her  one- 
third  of  *her  husband's  land  in  fee ;  that  she  be  allowed 
alimony,  and  have  such  other  relief  generally  as,  &a 

The  defendant  was  defaulted;  divorce  was  decreed; 
and  alimony  was  allowed  to  the  amount  of  860  dbllars, 
payable  in  installments,  at  six  months,  eighteen  months, 
and  three  years.  An  order  was  also  entered  enjoining 
Charles  from  disposing  of  his  property  in  Miami  county 
until  the  judgment  was  either  paid  or  replevied.  It 
was  further  certified  that  the  divorce  was  granted  for 
the  misconduct  of  the  husband. 

The  defendant  below,  Charles  Bourke^  appeals. 

It  is  proper  to  r^nark  that  there  is  no  value  alleged 
of  the  personal  property ;  nor  is  either  the  personalty 
or  the  land  owned  in  her  own  right  mentioned  in  the 
final  decree.  The  presumption  is  that  the  petitioner 
was  left  in  the  undisturbed  possession  both  of  the  per- 
sonal property  and  the  forty  acres  of  land. 

Against  this  decree  it  is  argued  that  it  is  conditionaL 
The  decree,  it  is  said,  is  payable  by  installments,  provided 
sufiElcient  security  be  given  in  thirty  days ;  but  in  case 
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the  defendant  fails  to  give  auch  secnrity,  execntion  may   Not.  Tem, 

issue  for  the  fall  amount  of  the  alimony,  850  dollars. zzz!^ 

Hence,  it  is  argued  that  the  effect  of  the  decree  is  con-  '^o"»'^R 
ditional,  depending  on  the  fact,  extrinsic  of  the  record,  Rcurke. 
whether  the  defendant  give  sufficient  bail  in  thirty  days. 
The  objection  is  more  ingenious  than  sound.  The  de- 
cree is  in  substantial  accordance  with  the  statute.  ^'  The 
court  may,  in  its  discretion,  give  a  reasonable  time  for 
the  payment  thereof  by  installments,  on  sufficient  surety 
being  given."    2  R.  S.  p.  287. 

It  is  farther  objected,  that  the  Court  had  no  power  to 
grant  the  injunction  restraining  the  sale  of  land  lying  in 
Miami  coimty,  both  because  there  was  no  prayer  in  the 
bill  to  that  effect,  (2  R.  8.  p.  128,  s.  380,)  and  because 
the  land  was  not  within  the  jurisdiction  of  the  Cass  Cir- 
cuit Court.  It  is  probable  that  the  iigunction  was,  at 
best,  but  useless.  During  the  pendency  of  the  suit,  the 
Court  had  clearly  the  power.  2  R.  8.  p.  287,  s.  17. — Id. 
p.  59.  What  the  effect  of  such  a  restraining  order  would 
be,  or  whether  it  should  be  specially  prayed  for  in  every 
case,  it  is  not  necessary  to  decide.  That  would  seem 
to  be  the  better  practice.  2  R.  8.  p.  128.  The  case  of 
Frakes  v.  Browriy  2  Blackf.  295,  is  an  exposition  of  the 
statute  of  1824,  conceived  in  almost  the  same  words  as 
the  seventeenth  section,  supra.  R.  8. 1824,  p.  157,  s.  6. 
The  general  effect  of  such  an  order  is  sufficiently  indi- 
cated in  that  case.  The  decree  would  have  been  a  lien 
on  the  land  had  it  been  situate  in  Cass  county.  2  Blackf. 
supra.  But  to  make  it  a  lien  on  the  land  in  Miami 
county,  a  certified  transcript  of  the  judgment  should 
have  been  filed  there.  2  R.  8.  p.  155.  After  decree, 
the  case  was  no  longer  pending  in  the  Cass  Circuit 
Court;  and  it  was  no  longer  in  the  power  of  that  Court 
to  make  restraining  orders.  That  power  is  limited  to 
the  pendency  of  the  petition  for  divorce.  8ection  17, 
supra.  But  though  that  injunction  may  be  a  nullity,  it 
is  not  such  an  error  as  should  reverse  the  decree.  Any 
such  irregularity  being  amendable  in  the  Circuit  Courts 

Vol.  Vm.— 28 
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Not.  Term,    would  be  regarded  as  corrected  here.     The  State  v.  CrosSj 

-1!5^  6  Ind.  R.  887. 

RovRKK         rpj^g  ^j^^  ^^  Y^^Y  jg  complicated  only  by  the  question  of 

RouKKx.  property.  The  law  in  relation  to  it  is  found  in  sections 
18  and  19,  2  R.  S.  p.  237. 

"  Sec.  18.  A  divorce  granted  for  the  misconduct  of 
the  husband,  shall  entitle  the  wife  to  the  same  rights,  so 
fiBkr  as  her  real  estate  is  concerned,  that  she  would  have 
been  entitled  to  by  his  death. 

"  Sec  19.  The  court  shall  make  such  other  decree 
for  alimony  as  the  circumstances  of  the  case,  the  pecu- 
niary condition  of  the  parties,  and  the  amount  of  the 
personal  property  received  by  the  husband  from  the 
wife's  estate,  shall  render  just  and  proper." 

To  ascertain  the  rights  of  the  wife  upon  the  death 
of  her  husband,  as  contemplated  in  section  18,  it  is 
necessary  to  refer  to  the  act  regulating  descents.  The 
seventeenth  section  of  that  act  provides  that  one-third 
of  his  real  estate  shall  descend  to  her  in  fee,  free  from 
all  demands  of  creditors.  1  R.  S.  p.  250.  The  qualifi- 
cations attached  to  it  have  no  bearing  on  the  case  at 
bar. 

The  eighteenth  section,  supra,  is  frirther  illustrated  by 
the  twentieth  section,  thus : 

"A  divorce  decreed  on  account  of  the  misconduct  of 
the  wife,  shall  entitle  the  husband  to  the  same  rights,  so 
far  as  his  or  her  real  estate  is  concerned,  as  he  would 
have  been  entitled  to  by  her  death."    2  R.  S.  p.  237. 

Taking  these  sections  together,  the  fiedr  construction 
seems  to  be,  that  a  divorce  granted  for  the  misconduct 
of  one  of  the  parties,  entitled  the  other  to  one-third  of 
the  real  estate  of  such  offending  party  in  the  samie  man- 
ner as  though  such  offender  were  dead.  It  was  clearly 
very  far  from  the  intention  of  the  legislature  to  make 
such  an  invidious  discrimination  against  the  wife,  as  the 
literal  meaning  of  the  language  would  seem  to  import. 
Such  intention  seems  to  be  wholly  inconsistent  with  the 
context  and  spirit  of  the  chapter  of  the  revision  in  which 
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it  is  found,  as  well  as  with  the  spirit  of  all  our  recent    Nov.  Term, 

1  ft'ifi 

legislation  on  the  subject  of  marital  rights.    All  other zzzzi 

parts  of  the  revision  tend  to  discriminate  in  favor  of,  '^^**" 
instead  of  against  the  rights  of  married  women.  So  Roubkk. 
that  this,  under  our  statutory  rules  of  construction, 
might  well,  it  seems  to  me,  have  been  explained  accord- 
ing to  the  spirit  of  the  act,  without  any  violence  to  the 
language.  Thus,  the  statutory  rule  is,  that  words  shall 
be  taken  in  their  plain  and  usual  sense,  unless  such  con- 
struction be  plainly  repugnant  to  the  intent  of  the  legis- 
lature, or  of  the  context  of  the  same  statute.  2  R.  S. 
p.  339. 

But  as  the  majority  of  the  Court  in  the  case*  of  JRice 
v.  jRicCy  6  Ind.  K.  100,  in  which  I  did  not  take  any  part, 
arrived  at  a  different  conclusion,  it  may  be  regarded  as 
res  adjudicata.  If  these  sections,  as  thus  construed,  do 
not  reflect  the  will  of  the  legislature,  there  is  no  remedy 
until  the  law-making  power  explains  its  meaning  by 
amendment. 

The  case  then  stands  thus :  The  petitioner  has  all  her 
rights  to  her  own  forty  acres  of  land  confirmed  to  her 
as  fuljy  as  though  her  husband  were  dead.  She  has  all 
the  personal  property.  If  the  decree  for  850  dollars 
alimony  is  to  be  supported,  it  must  be  under  the  nine- 
teenth section,  sitpra.  The  circumstances  of  the  case, 
the  pecimiary  condition  of  the  parties,  and  the  amount 
of  personal  property  received  by  the  husband  from  the 
wife's  estate,  should  show  such  allowance  to  be  just  and 
proper. 

Such  considerations  in  support  of  the  decree  in  this 
case  are  slender  indeed.  There  are  no  children.  The 
personal  property  she  brought  to  her  husband — ^indeed, 
all  their  personalty  is  presimied  to  be  in  her  possession. 
The  period  of  the  marriage  was  only  about  three  years. 
Aside  from  his  misconduct,  no  special  circumstances 
favorable  to  her  are  disclosed.  She  is  no  doubt  entitled 
to  some  alimony.  We  would  presume  largely  in  faror 
of  the  discretion  of  the  Court  in  allowing  it.  JBut  the 
sum  allowed  seems  to  me,  under  all  the  circxunstances^ 


486  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,   extravagant.    The  value  of  the  land  in  JUtami  county, 

.  —  laid,  perhaps,  under  a  videlicit^  is  2,000  dollars.    This  is 

Roij»KE     j^jg  ^y .  ^^^  ^Yxe  is  allowed  more  than  a  third  of  that 

RooRKK.  sum  in  addition  to  all  her  own  property.  A  third  of 
the  land  in  fee  is  all  she  claimed.  It  is  all  she  could 
be  entitled  to,  even  under  my  construction  of  the  law. 
The  equivalent  of  that  third,  should  be  the  criterion  un- 
der the  construction  of  a  majority  of  the  Court,  as  given 
in  the  Mice  case.  In  addition  to  this,  the  strong  proba- 
bility is,  that  the  land  is  not  worth  half  the  alleged  value. 
The  listing  for  taxation  is  part  of  the  public  history  of 
the  State,  accessible  to  the  Court.  The  average  assessed 
value  of  lands  in  Miami  county  is  not  900  dollars  to  the 
eighty  acres.  In  that  view,  the  decree  would  give  her 
the  whole,  or,  at  least,  the  greater  part  of  her  husband's 
property.  This  is  not  the  policy  of  the  law,  and  never 
was  the  intention  of  the  legislature. 

Regarding,  as  we  are  thus  constrained  to  do,  the  ali- 
mony  as  extravagant,  it  can  be  in  no  wise  prejudicial  to 
her  just  rights  to  remand  that  question  for  reconsidera- 
tion by  the  Court  or  a  jury  at  his  costs.  In  this  we  but 
adopt  the  language  of  Judge  Story  in  Blunt  v.  Little^ 
8  Mason,  102.  Accordingly,  also,  DMin  v.  Murphy, 
8  Sandf.  S.  C.  R.  19 ;  ArmUage  v.  HaUy,  4  Ad.  and  El.  917. 
Taking  every  thing  favorable  to  the  wife  to  be  admitted 
by  the  default,  we  cannot  reasonably  reach  any  other 
result. 

The  faults  of  the  hasband  may  have  been  grievous, 
and  the  complaints  of  the  wife  just.  Indeed,  this  much 
is  admitted  by  his  failing  to  defend.  But  he  is  not 
therefore  outlawed,  nor  is  his  property,  or  the  chief  part 
of  it,  to  be  regarded  as  confiscated  for  the  benefit  of  his 
wife. 

The  reasons  why  the  domestic  relations  should  be 
regulated  by  law,  both  as  to  persons  and  property,  are 
urgent  and  obvious.  Marriage  is,  indeed,  a  civil  con- 
tract. But  it  is  one  of  those  which,  from  considerations 
of  public  policy,  the  law  does  not  permit  to  be  as  loosely 
made  or  as  easily  dissolved  as  other  contracts.    Ordinar 
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rily,  contraetB  can  be  dissolved  by  similar  symbols  as   Not.  Term, 
those  by  which  they  were  witnessed.    A  parol  agree-      i^^^o. 


ment  may  be  discharged  by  parol;  a  contract  under  '^"^k'^ 
Heal,  by  a  writing  of  equal  solemnity.  Not  so  with  the  Rovkkk. 
marriage  contract.  It  is  not  the  policy  of  the  State  to 
trust  the  parties  to  go  before  a  minister  or  magistrate 
and  dissolve  a  marriage  as  they  made  it.  Unlike  most 
other  contracts,  questions  relating  to  future  support 
and  the  good  order  of  society  are  involved  in,  and  com- 
plicate the  marriage  relation.  Hence,  the  State  wisely 
deems  it  her  right  and  duty  to  adopt  a  specific  policy 
in  relation  to  it — ^to  require  for  its  dissolution  a  solemn 
judicial  decision. 

True,  in  this,  as  in  many  other  questions,  much  must 
depend  on  the  discretion  of  the  courts.  But  it  is  a 
sound  discretion,  regulated  as  far  as  may  be  by  fixed 
rules.  The  law  aims  to  adjust  the  dissolution  on  such 
terms  as  shall  be  equitable  to  the  parties,  under  the 
peculiar  circumstances  of  each  case. 

But  to  encourage  divorces  by  such  extravagant  de- 
crees as  this, — ^to  render  the  marriage  tie  brittle,  and  its  . 
obligations  and  duties  easily  thrown  aside,  holding  out 
such  premiums  by  way  of  alimony  to  stimulate  the 
caprice  or  the  avarice  of  parties, — ^must  be  conceded  to 
he  questionable  policy.  Imperfect  though  its  bliss  may 
be  in  the  particular  case,  the  ends  of  social  and  civil 
polity  are  usually  better  subserved  by  its  continuance, 
than  by  its  inconsiderate  dissolution. 

If  to  the  great  facility  for  procuring  divorces,  the 
courts  superadd  large  premiums  in  the  way  of  alimony, 
many  who  might  otherwise  live  in  comparative  happi- 
ness will  become  restive  under  the  matrimonial  yoke. 

I  am  therefore  of  opinion  that  the  decree  for  a  divorce 
should  be  afiirmed — as  to  the  alimony  reversed,  and  re- 
manded for  further  proceedings. 

PsRKiNS,  J. — ^In  the  case  of  Eice  v.  Bicey  cited  in  the 
preceding  opinion  of  Judge  Stuakt,  a  construction  was 
given  to  sections  18  and  20  of  the  act  regulating  di- 
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vorces.  And  the  opinion  in  that  case  leaves  the  im- 
pression that  the  act,  as  construed,  is  regarded  as  in- 
equitable. Further  reflection  has  satisfied  me  that  the 
construction  given  in  the  Rice  case  to  the  sections  of  the 
statute  above  referred  to  is  correct,  and  also  that  the 
statute  thus  construed  is  equitable,  and  expressive  of  the 
intention  of  the  legislature. 

This  is  my  reason:  Section  20  provides  that  a  di- 
vorce decreed  on  account  of  the  misconduct  of  the 
wife,  shall  entitle  the  husband  to  the  same  rights  in  the 
real  estate  of  the  wife  as  her  death.  This  is  all  the  pro- 
vision that  is  made  for  the  husband,  and  in  a  great  ma- 
jority of  cases  it  would  be  but  slight.  Section  18  does 
not  give  to  the  wife,  when  a  divorce  is  decreed  on 
account  of  the  misconduct  of  the  husband,  the  same 
right  in  her  husband's  real  estate  which  she  would  be 
entitled  to  on  his  death;  and  why?  Because— 1.  Sec- 
tion 19  immediately  following,  makes  provision  for 
her  in  lieu  of  such  interest  in  the  real  estate,  by  au- 
thorizing the  Court  ^^  to  make  such  other  decree  for  ali- 
mony, as  the  circumstances  of  the  case,"  &c.,  shall  ren- 
der just  and  proper.  2.  Because  such  provision  will 
be  likely  to  be  made  more  equitably  to  both  parties  than 
would  that  of  giving  the  wife  the  fixed  one,  o£  a  third 
of  the  real  estate. 

To  give  the  divorced  wife  simply  one-third  of  the 
real  estate,  would  not  provide  her  with  the  ready  means 
she  might  need,  while  at  the  same  time,  if  the  husband's 
means  were  invested  mostly  in  real  estate,  he  being  at 
the  same  time  largely  indebted,  one-third  of  his  real 
estate  given  to  the  wife,  might  not  leave  him,  after  pay- 
ment of  his  debts,  any  thing  for  his  own,  or  his  children's 
support— children,  perhaps,  by  a  former,  perhaps,  by  the 
then  divorced  wife.  And,  if  one-third  of  his  real  estate 
thus  given,  might  strip  him,  much  more  would  that, 
and  alimony  in  addition.  Reflection  will  bring  to  the 
mind  of  any  person  additional  considerations  of  equal 
force,  which  should  have  determined  the  le^slature, 
and  doubtless  did,  to  give  the  statute  its  present  phrase. 


OF  THE  STATE  OF  INDIANA. 


439 


ology,  and  to  leave  the  proyieion  for  the  wife  to  be  Not.  Term, 
made  by  thp  court  or  jury,  on  granting  the  divorce,  .- 1??-?*  * 
upon  a  view  of  all  the  circmnstanceB  of  the  case.  ^^^ 

Per  Curiam. — ^The  decree  for  a  divorce  is  affirmed.   Thb  Btatb. 
The  decree  for  alimony  is  reversed  for  a  new  trial  upon 
the  queetion  of  the  amount  to  be  allowed;  and  the  cause 
Lb  remanded  for  Airther  proceedings  not  inconsistent  with 
this  opinion.    Judgment  for  costs  against  the  appellee. 

H.  P.  BiddJU  and  B.  W.  Peters^  for  the  appellant. 

X).  D,  Pratt  and  8.  C.  TabeVj  for  the  appellee. 

(1)  Coantel  for  the  appellant  cited  the  following  authorities: 
The  impropriety  of  leaving  a  deoree  conditional,  or  to  be  enforoed  oon> 
ditionall J,  and  of  leaving  the  qneetion  whether  the  condition  is  or  is  not 
complied  with  to  the  parties  themselTee,  or  to  the  clerk  of  the  court, 
mast  be  apparent  to  CTery  reflecting  mind.  Farmer  t.  /SSiifitiiel^  4  Litt. 
187.  The  tenns  of  a  judgment  must  be  unconditionally  settled  by  the 
court;  they  should  not  depend  upon  any  thing  ta  performed  m  pau. 
Barton  t.  (ha^beiPt  kdri,  2  Dana,  421.  ffaneoek  t.  Haneoek,  1  Monr.  121. 
The  Out  Circuit  Court  cannot  grant  an  injunction  against  the  sale  of 
lands  lying  in  Miami  county.  A  Circuit  Court  is  a  county  court  only] 
and  its  jurisdiction,  unless  extended  by  statute,  is  limited  to  the  bounds 
of  the  county.    Sherrp  ▼.  ITtnlon,  1  Ind.  B.  96. 


Hall  v.  The  State. 

Indictment  as  follows:  In  the  Decatur  Circuit  Court,  at  the  AprU  term, 
1856.  The  grand  jury,  &c.,  upon  their  oath  charge  that  J,  8.  and  S. 
H,  on,  Ac,  at,  ftc,  did  feloniously  steal,  take,  lead,  and  driye  away 
one  strawberry-roan  mare  of  the  Talue  of  120  dollars,  and  one  dapple 
gray  horse  of  the  value  of  400  dollars,  then  and  there  being  found 
the  personal  chattels  of  TT.  M. —  IT.  P.  prosecuting  attorney.  HtLd^ 
good  on  motion  to  quash. 

A  motion  for  change  of  venue  is  addressed  to  the  discretion  of  the  court. 

An  affidavit  for  a  continuance  to  obtain  the  testimony  of  an  absent  wit- 
ness, contained  all  the  necessary  allegations;  but  it  stated  that  the 
witness  wanted  was  somewhere  in  TVnneMee,  affiant  did  not  know  in 
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Nov.  Term,        what  oounty,  and  that  affiant  had  been  in  jail  two  months  awaiting 

1856.  the  term  at  which  he  would  be  arraigned,  and  yet  it  did  not  appear 

Hall  ^^^  ^^  ^^  ^^*  ooaneel  had  mAde  any  inquiry  as  to  the  whereabonts  of 

V.  the  desired  witness,  nor  does  he  famish  any  ezonse  for  the  failiire. 

Tnr.  arATi.    B$H  that  the  affidavit  does  not  show  sufficient  probability  of  obtaining 

the  testimony. 

ffeldf  also,  that  it  does  not  show  sufficient  diligence. 

The  Court  instructed  the  jury  as  follows:  **If  the  property  stolen,  or  a 
portion  of  it,  was  found  in  the  poseession  of  the  defendant  in  a  short 
time  after  the  larceny  was  perpetrated,  it  would  be  your  duty  to  find 
the  defendant  guilty,  unless  he  satisfied  you  from  the  OTidenee  that  he 
came  by  the  horse  honestly." 

ffeldj  that  the  instruction  was  incorrect;  that  it  should  hare  directed 
the  jury  that  they  mightf  instead  of  that  they  Mhould  find  defendant 
guilty. 

Held,  also,  that  defendant  was  not  bound  to  tal^/p  the  jury  that  he  came 

honestly  by  the  property,  but  only  to  raise  a  reasonable  doubt  that  he 
oame  by  it  as  charged. 

HeU  also,  that  the  error  was  no  cause  of  roTcrsal,  because— 1.  The 
Court,  in  another  instruction,  directed  the  jury  correctly  on  the  sub- 
ject of  reasonable  doubts.  2.  As  applied  to  the  facts  of  the  case,  the 
erroneous  instruction  could  not  hsTc  prejudiced  the  defendant. 

Further  instruction  as  follows:  If  you  belicTe  ftrom  the  CTidence  that 
the  defendant  and  J,  8.  were  together  the  day  before  the  larceny  was 
committed,  and  kept  together  up  to  8  o'clock  the  night  the  horses 
were  stolen,  you  hsTC  a  right  to  infer  that  the  larceny  was  committed 
by  them  jointly.    Jffeldy  that  the  instruction  was  erroneous. 

Where  the  indictment  charges  two  or  more  with  a  joint  offense,  one  of 
them  alone  may  be  found  guilty;  but  they  cannot  be  separately  found 
guilty  of  separate  parts  of  the  charge. 

The  Court  may  communicate  with  the  jury  during  their  deliberations  to 
withdraw  erroneous  instructions  and  glTC  additional  ones;  but  where 
erroneous  instructions  are  giyen  in  writing  and  taken  by  the  jury  to 
their  room,  the  court  cannot  withdraw  them  through  the  bailiff,  after 
a<iUoumment  for  the  day,  and  in  the  absence  of  the  parties. 

SMim^da^,  APPEAL  from  the  Decatur  Circuit  Court. 

JJjjwryio,  Pkrkins,  J. — Indictment  as  follows,  returned  into 
Court  by  the  grand  jury  of  Decatur  county : 
"The  State  of  Indiana^  county  of  Decatur j  ss.  In 
.  the  Decatur  Circuit  Court,  at  the  April  term,  1856.  The 
grand  jury  of  Decatur  county,  in  the  State  of  Indiana^ 
upon  their  oath  charge  that  John  Spencer  and  Simon 
HaUy  on  the  28th  day  of  November^  A.  D.  1855,  at  the 
county  of  Decatur^  in  the  State  of  Indiana^  did  feloni- 
ously steal,  take,  lead,  and  drive  away  one  strawberry- 
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roan  mare  of  the  value  of  120  dollars,  and  one  dapple-   ^^Jj.  J^^"' 
gray  horse  of  the  value  of  400  dollars,  then  and  there  — —.' 
being  found  the  personal  chattels  of    William  Myers.       ^^^'' 
WiUiam  Patterson^  prosecuting  attorney."  The  Btatk. 

A  motion  to  quash  this  indictment  was  overruled.  No 
particular  objection  to  it  is  pointed  out.  It  does  not  con- 
tain the  conclusion  against  the  peace,  &c.;  but  our  present 
constitution  does  not  require  such  conclusion,  and  the 
statute  expressly  dispenses  with  it.  2  R.  S.  p.  368.  We 
think  the  indictment  good.  See  English  forms  in  Arch- 
bold,  Chitty,  Ac. 

An  application  for  a  change  of  venue  was  refused. 
This  was  matter  of  discretion  in  the  Court  below.  Hub- 
bard V.  The  Statey  7  Ind.  R.  160.— Spence  v.  The  State,  8 
Blackf.  281. 

A  continuance  of  the  cause  to  a  subsequent  term  was 
asked  for  and  denied.  The  testimony  of  an  absent  wit- 
ness was  wanted..  The  affidavit  on  which  the  motic^  i 
for  a  continuance  was  based,  contained  all  the  necessai^v 
allegations  to  render  it  conformable  to  the  statute  on 
the  subject,  but  was,  we  think,  defective  in  regard  to 
showing  a  probability  of  obtaining  the  testimony,  if  the 
continuance  asked  for  was  granted,  and  also  in  not 
showing  sufficient  diligence.  The  affidavit  stated  that 
the  witness  desired  was  somewhere  in  the  State  of  Ten- 
nessee,  but  the  affiant  did  not  know  in  what  county.  It 
also  stated  that  affiant  had  been  in  jail  two  months, 
awaiting  the  term  of  court  at  which  he  would  be  ar- 
raigned, and  yet  he  does  not  appear  to  have  written,  or 
procured  his  counsel  to  do  so,  making  inquiry  as  to  the 
whereabouts  of  the  desired  witness,  nor  does  he  furnish 
any  excuse  for  the  failure.  And  if  he  could  not,  of  his 
own  recollection,  recall  his  residence  in  two  months,  it 
would  be  hardly  probable  that  he  would  be  able  to,  in  the 
next  five  or  six.    See  Murphy  v.  The  State ^  6  Ind.  R.  490. 

The  Court  instructed  the  jury  as  follows:  "If  the 
property  stolen,  or  a  portion  of  it,  was  found,  in  the 
possession  of  the  defendant  in  a  sliort  time  afler  the  lar- 
ceny was  perpetrated,  it  would  be  your  duty  to  find  the 
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***i  qIT"*    d^feiidant  guilty,  unless  he  satisfies  you,  from  the  evi- 

. —  dence,  that  he  came  by  the  horse  honestly." 

ALL  fpj^jg  instruction,  as  a  general  proposition,  was  incor- 

Thk  State,  rect.  The  Court  should  have  told  the  jury  that  they 
might,  instead  of  that  they  should,  find  the  defendant 
guilty.  See  a  correct  instruction  on  this  point  in  Sngle- 
man  v.  The  State^  2  Ind.  R.  91,  except  as  to  the  modifica- 
tion we  now  append  to  the  second  branch  of  the  one 
under  consideration,  which  is,  that  the  defendant  was 
not  bound  to  satisfy  the  jury  that  he  came  honestly  by 
the  possession  of  the  property  alleged  to  be  stolen,  but 
only  to  go  so  far  as  to  raise  a  reasonable  doubt  whether 
he  had  not  so  come  by  it;  for,  in  criminal  cases,  the  jury 
must  acquit  upon  a  reasonable  doubt.  The  instruction, 
therefore,  should  not  thus  have  divided  the  evidence  and 
been  given  upon  parts,  but  should  have  advised  the  jury 
that  if,  upon. all  the  evidence  in  the  cause,  &c.,  they  had  a 
reasonable  doubt,  Ac.  (1).  But  notwithstanding  this 
instruction  was  erroneous,  the  case  will  not  be  reversed 
for  the  error: 

1.  Because  the  Court,  in  another  instruction,  directed 
the  jury  correctly  on  the  subject  of  reasonable  doubts; 
and, 

2.  Because,  as  applicable  to  the  facts  in  the  case,  the 
instruction  given  could  not  have  prejudiced  the  defend- 
ant before  the  jury.  There  was  no  conflict  in  the  evi- 
dence. It  showed  the  larceny,  the  possession  by  the 
accused  of  a  part  of  the  property  stolen  (one  of  the 
horses),  in  a  short  time — ^fifteen  or  sixteen  days — after 
the  act,  and  no  satisfactory  explanation  or  account  was 
given  at  the  arrest,  or  attempted  to  be  proved  on  the 
trial,  though  the  party  had  had  time  enough  to  procure 
the  proof,  or  to  ascertain  its  existence,  if  it  existed.  The 
evidence  left  no  space  wherein  the  jury  could  locate  a 
doubt. 

The  Court  gave  the  following  instruction :  "  If  you 
believe,  from  the  evidence,  that  the  defendant  and  Johi 
Spencer  were  together  the  day  before  the  larceny  was 
committed,  and  kept  together  up  to  8  o'clock  the  night 
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the  horsee  were  stolen,  you  have  a  right  to  infer  that  the   I'o^-  T«™» 
larceny  was  committed  by  them  jointly."  ^ 


This  instruction  was  objected  to  as  authorizing  a  con- 


Hall 


viction  against  Spencer  upon  too  slender  evidence;  and  The  State. 
it  was  given  and  excepted  to  upon  the  assumption  that 
as  the  indictment  charged  the  defendant  and  Spencer 
jointly  with  the  larceny,  it  was  necessary  to  the  convic- 
tion of  the  defendant,  who  was  separately  upon  trial,  to 
prove  the  larceny  by  both.  If  such  was  not  the  law, 
the  instruction  could  not  have  injured  the  defendant 
who  was  on  trial,  as  it  was  an  instruction  against  Spencer 
only.    Such  was  not  the  law. 

"  Where  the  indictment  charges  several  with  a  joint 
offense,  any  one  of  them  alone  may  be  found  guilty. 
But  they  cannot  be  found  guilty  separately  of  separate 
parts  of  the  charge."  2  Russ.  on  Crimes,  711. — 1  Chit. 
Cr.  Law,  210.— Bloomkuff  v.  The  State,  8  Blackf.  206.— 
1  Bish.  Cr.  Law,  541.  On  the  proposition  contained  in 
the  latter  part  of  this  quotation,  the  case  of  FarreU  and 
another  v.  The  State,  8  Ind.  R.  678,  must  have  been  de- 
cided, and  can  be  upheld;  though  in  such  a  case  it  has 
been  decided  that  the  reversal,  where  both  were  con- 
victed, should  extend  only  to  the  defendant  who  com- 
mitted the  separate  offense  later  than  the  other.  Reg. 
V.  Dovey  and  Gray,  2  Eng.  L.  and  Eq.  R.  682.  And  see 
Everett  v.  The  State,  6  Ind.  R,  496 ;  Watson  v.  The  State, 
7  Ind.  R.  169. 

The  instructions  to  the  jury  from  the  Court  were  in 
writing,  and — as  a  practice,  perhaps  not  very  judicious — 
were  taken  to  the  consultation  room  by  the  jury.  Two 
of  those  instructions  were  upon  the  necessity  of  proving 
a  joint  larceny  as  laid  in  the  indictment,  and  were,  as 
appears  from  what  we  have  already  said,  erroneous. 
The  prosecuting  attorney  excepted  to  them.  Some  time 
after  the  jury  had  retired  to  their  room,  the  Court  sent 
the  bailiff  who  had  them  in  charge,  into  their  room  and 
withdrew  the  erroneous  instructions.  The  defendant 
excepted.  The  right  of  the  Court  to  communicate  with 
the  jmy  dnring  their  aeliberations  upon  a  cause,  to 


444  CASES  m  THE  SUPREME  COtRT 

^^TflS"**   withdraw  from  their  consideratioii  erroneoua  inBtruo- 
iooo.      tioHB,  and  to  give  additional  ones,  &c.,  is  undoubted. 


^^"^  Jones  V.  Fan  Patten^  8  Ind.  R.  107.  But  the  question  is, 
The  Statb.  where  and  how  must  this  be  done?  Archbotd,  in  his 
Criminal  Law,  (vol.  1^  p.  171)  says  that,  "after  the  jury 
have  retired,  they  may  come  back  for  the  advice  or 
opinion  of  the  court  upon  any  point ;  or  they  may  re- 
quest the  judge  to  read  over  to  them  again  any  particular 
part  of  the  evidence;  or  they  may  get  the  court  to  ask 
any  particular  question  of  the  witnesses.  All  this,  how- 
ever, must  be  done  in  open  court."  See,  also,  2  Swan's 
Pr.  917,  and  Hogg  v.  The  State,  7  Ind.  R.  551. 

Such  is  the  general  proposition.  Such  is  the  course 
most  safe  and  proper  to  be  pursued.  But  slight  <  e- 
viations  from  it  do  not  necessarily  vitiate  a  verdict 
It  is  the  general  rule  that  jurors,  during  their  delibe- 
rations in  a  cause,  should  hold  communication  with 
no  one,  &c.;  but  it  is  not  every  violation  of  the  rale 
that  will  constitute  a  ground  for  a  new  trial.  This 
may  be  admitted.  Still,  the  question  arises,  was  the 
deviation  in  the  case  before  us  but  a  slight  one?  The 
judge,  through  the  bailifi^  in  the  absence  of  the  defend- 
ant and  his  counsel,  and  during  a  recess  in  the  sitting 
of  the  Court,  withdrew  two  instructions,  which  had 
been  given  in  open  Court,  from  the  jury.  The  instruc- 
tions were  erroneous.  The  inquiry  is,  then,  can  the 
the  court,  as  a  general  practice,  where  the  instructionB 
are  in  writing,  uid  are  taken  by  the  jury  to  their  room, 
at  its  pleasure,  and  in  the  absence  of  parties,  send  the 
bailiff,  to  withdraw  such  as  may  be  erroneous  ?  Such 
an  act  is  tantamount  to  sendinsr  another  instruction  to 
the  jury  that  previous  instructions  were  erroneous  with- 
out giving  in  their  place,  such  as  might  be  correct 
Could  the  court  do  such  an  act?  If  it  could,  the  court 
might  send,  by  the  bailiff,  instructions  to  the  jury  that 
all  previous  instructions  in  the  case  were  erroneous  and 
to  be  disregarded,  giving  no  correct  ones  in  lieu  of  them, 
thus  depriving  the  parties,  in  effect,  of  their  right  to 
instructions  from  the  court.    Or  if  the  court  did  supply 
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the  place  of,  those  withdrawn,  by  others,  then,  it  would   Not.  Term, 
instruct  in  the  absence  of  parties  who  would  thus  be      ^^^^' 
deprived  of  their  right  to  except,  and  to  ask  particular       ^^^^ 
instractionB.    We  think  the  precedent  dangerous  to  the   The  State. 
impartiality  of  trials  and  the  independence  of  juries, 
and  one  not  to  be  sanctioned.    1  Wat.  Arch.  Cr.  Law, 
172,  note.— 2  G.  and  W.  on  New  Trials,  866  (2). 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  another  trial,  and  the  keeper  of  the 
State  prison  notified  to  return  the  prisoner,  Ac. 

J.  Gavin  and  J,  B.  CoverdUly  for  the  appellant. 

J.  S.  Seoby  and  W.  Giimback^  for  the  State. 

(1)  The  presumption  arising  from  the  posseesion  of  stolen  goods  is 
not  conclusive  but  disputable,  and  therefore  to  be  dealt  with  by  a  jury 
as  a  mere  inference  of  fact  8  Greenl.  Et.  b.  8.  ^'Eyidence  of  this 
nature  is  by  no  means  conclusiTe^  and  it  is  stronger  or  weaker  as  the 
possession  is  more  or  less  recent."  2  Stark.  449.  *<The  accused,  eyen 
when  the  goods  are  found  in  his  possession  and  under  his  control  within 
a  short  time  after  the  larceny  is  committed,  and  a  presumption  of  guilt 
is  raised,  is  not  bound  to  show  to  the  reasonable  satisfaction  of  the  jury 
that  he  became  possessed  of  them  otherwise  than  by  stealing:  the  evi- 
dence may  fall  far  short  of  that,  and  yet  create  in  tbe  minds  of  the 
jury  a  reasonable  doubt  of  his  guilt."  The  State  t.  Merrick,  19  Maine, 
898,  syUab. 

(2)  The  substance  of  the  communication  may  be  unobjectionable,  and 
yet  entitle  the  party  against  whom  the  verdict  is  rendered  to  a  new 
trial.  Sargent  t.  JUhertSy  1  Pick.  841.  In  that  case,  Pakkks,  C.  J.,  said, 
'*The  only  question  is  whether  any  communication  at  all  is  proper; 

and  we  are  all  of  opinion,   after  considering   the  question 

maturely,  that  no  communication  whatever  ought  to  i^kke  place  between 
the  judge  and  the  jury,  after  the  cause  has  been  committed  to  them  by 
the  charge  of  the  judge,  unless  in  open  court,  and,  where  practicable,  in 
the  presence  of  the  oounsel  in  the  cause.  *  *  •  *  When  the  Court  is 
adjourned,  the  judge  carries  no  power  with  him  to  his  lodgings,  and  has 
no  more  authority  over  the  jury  than  any  other  person;  and  any  direo- 
tion  to  them  from  him,  either  verbal  or  in  writing  is  improper. 
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CASE8  IN  THE  SUPREME  COURT 


Not.  Term, 

1866. 

ThkBoakdop 

Comf'EBs  or 

liA  Qeangb 

County 

T. 

Kromeb. 


Tub  Board  of  Commissioners  of  La  Granob  County  i;. 

Krombr. 

The  account  of  a  county  recorder  for  indexing  the  records  of  deeds  and 
mortgages  is  not  uncertain  for  want  of  the  recorder's  signatare. 

The  rules  of  pleading  will  not  be  applied  to  a  claim  filed  before  county 
commissioners  for  an  allowance. 

In  this  case,  the  commissioners  made  an  order  revising  to  pay  the  re- 
corder's claim  for  making  such  index.  The  recorder  appealed  to  the 
Circuit  Court.  The  commissioners  obtained  leaye  to  file  an  answer. 
No  reply.  Held^  that  no  reply  was  necessary;  that  the  answer  to 
not  required  by  the  rules  of  ciTil  procedure;  and  that  the  fbcts  ess- 
tained  in  it  were  not,  though  uncontroTerted,  to  be  taken  aa  true. 

The  commissioners  are  not  bound  by  any  fixed  rule  of  oomputation  in 
determining  the  recorder's  compensation  for  making  such  index;  and 
on  appeal,  the  Jury,  acting  under  the  same  statutory  requirement,  trr 
equally  unrestricted. 

The  court  cannot  instruct  the  jury  in  such  case,  that  three  figures  shsll 
be  taken  as  one  word,  or  otherwise  fix  a  standard  of  computation. 

A  Jury  cannot  be  required  to  answer  special  interrogatories,  except 
upon  the  condition  that  they  elect  to  return  a  general  rerdict. 

Where  a  special  finding  does  not  conflict  with  the  general  rerdict.  the 
latter  will  stand. 


Janmary  18, 
1867. 


APPEAL  from  the  La  Orange  Circuit  Court. 

Davison,  J. — Kramer^  the  recorder  of  La-  Grange 
county,  on  the  4th  of  SepternbeVj  1854,  presented  to  the 
board  of  commissioners  of  said  county  a  clidm  for  offi- 
cial services,  and  demanded  its  allowance  and  payment. 
The  claim  is  as  follows : 
"&p^.  4,  1864,  County  of  La  Qrange^  to  John 

Kromer Dr. 

To  indexing  Deed  Records,  1,  2,  8,  4,  6,  6,  7,  8, 

9  and  10—5081  folios  at  15c $754  62 

To  indexing  Mortgage  Records,  1,  2  and  8 — 

958  folios  at  15c 148  70 


$878  br 


The  services  for  which  the  allowance  is  claimed,  are 
said  to  have  been^  performed  under  an  act  of  the  legist 
lature  approved  February  the  16th,  1854,  in  virtue  of 
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which,  each  recorder  is  required  to  make  out,  where  Not.  Tem, 
the  some  has  not  previously  been  done,  a  complete  or  —        — 
general  index  to  all  the  records  of  deeds  for  real  estate  ^J^^jJJ"  H 
in  his  office ;  such  index  to  be  a  double  index,  giving  La  Gkanqb 
the  name  of  each  grantor  alphabetically,  and  also  each         ^^ 
grantee  in  the  same  order ;  together  with  the  number     k»om m. 
or  letter  of  the  book  and  page  in  which  each  deed  is 
recorded.     And  further,  to  make  out  a  complete  or 
general  index  to  all  records  of  mortgages  upon  real 
estate  in  his  office,  in  the  manner  and  form  aa  prescribed 
for  deeds,  excepting  that  the  headings  therein  prescribed 
shall  be  so  changed  as  to  suit  mortgages. 

The  same  act  provides  that, "  The  board  doing  county 
business  shall  allow  the  recorder,  out  of  the  county 
treasury,  such  compensation  for  making  such  complete 
or  general  indexes,  as  shall  be  deemed  reasonable  and 
just."    1  R.  S.  pp.  427,  428,  ss.  1,  2,  4. 

Upon  the  filing  of  the  above  claim,  the  board  of  com- 
missioners made  an  order  whereby  they  refused  to  allow 
it,  and  Kromer  appealed.  In  the  Circuit  Court,  to 
which  the  appeal  was  taken,  the  commissioners,  by 
leave,  &c.,  answered — 

1.  That  there  was  on  the  16th  of  AprU^  1852,  a  good 
and  sufficient  general  index  for  all  deeds  and  mortgages 
on  record  in  the  recorder's  office  of  said  county. 

2.  That  the  books  in  which  Kromer  made  the  indexes 
were  procured  by  him,  and  are  not  such  as  are  required 
by  law;  that  they  contain  columns  of  unnecessary 
figures  and  writing,  thereby  greatly  lessening  the  dura- 
bility of  the  books,  and  increasing  their  size  and  cost ; 
that  in  making  the  indexes,  he  so  arranged  the  several 
divisions  and  titles  of  the  alphabet,  that  more  than  one- 
half  of  each  book  is  left  blank  and  cannot  be  used,  so 
that  nearly  eight  large  volumes  of  indexes  are  required 
to  index  about  twelve  volumes  of  records ;  that  in  mak- 
ing  the  general  index  for  the  first  six  volumes  of  deeds 
recorded,  said  recorder  indiscriminately  mixed  deeds 
and  mortgages  in  the  same  index,  and  failed  to  index 
such  mortgages  as  he  supposed  had  been  paid  or  satis- 
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^Vnl^'  fied,  &c.,  and  that  said  indexing,  even  if  it  is  sneh  as 
the  law  requires,  does  not  amount  to  more  than  480 


1856. 


Thk  Board  OF  /|/viioi« 

COMJf'BKS     OP  "0"»"' 


La  Gkanqk 
County 

▼. 
Kkovek. 


Without  any  reply  to  the  answer,  the  cause  was  sub- 
mitted to  a  jury  who  found  specially  that  there  were 
ten  volumes  of  deed,  and  three  of  mortgage  records 
indexed,  and  twenty-one  headings  in  the  indexes ;  that 
that  part  of  the  indexing,  viz.:  Grantor  and  grantee — 
description  of  land^— date  of  deed — number  and  letter  of 
book  and  page— -at  the  rate  of  16  cents  per  hundred 
words,  allowing  three  figures  for  a  word,  amounts  to 
618  dollars;  and  that  in  six  of  the  above  volumes,' 
deeds  and  mortgages  are  indiscriminately  mixed  in  the 
same  book,  headed  ^^  Index  of  Deeds/'  The  jury  also 
found  a  general  verdict  in  favor  of  the  plaintiff  for  618 
dollars.  And  over  a  motion  for  a  new  trial,  there  was 
judgment,  Ac. 

At  the  proper  time,  the  defendants  moved  to  instruct 
the  jury  that  in  computing  the  amount  to  which  the 
plaintiff  may  be  entitled  for  indexing,  three  figures 
must  be  taken  as  one  word,  and  15  cents  allowed  for 
each  100  words.  The  Court  refused  the  instruction, 
and  thereupon  charged  that  it  is  not  the  law  of  the 
case  that  three  figures  are  to  be  computed  as  one  word. 

These  proceedings  are  said  to  be  objectionable,  be- 
cause the  account  presented  to  the  commissioners  is 
not  subscribed  by  the  plaintiff^  and  is  otherwise  uncer- 
tain. We  are  not  of  that  opinion.  The  ordinary  rules 
of  pleading  need  not  be  applied  to  a  claim  filed  before 
the  board  of  commissioners  for  an  allowance.  The 
account,  it  is  true,  is  very  informal,  still,  it  was  suffi* 
ciently  certain  to  advise  the  board  of  the  nature  of  the 
claim,  and  to  constitute  a  sufficient  bar  to  another  ap- 
plication for  an  allowance  of  the  same  demand.  1 S. 
8.  pp.  227,  228,  ss.  12,  24. 

But  the  defendants'  answer  is  without  a  reply;  henee; 
they  insist  that  for  the  purposes  of  the  action  it  must 
be  taken  as  true.  The  statute,  authorizing  an  appeal 
from  the  decision  of  the  board  of  commissioners,  enacts 
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that,  "All  appeals  thus  taken  to  the  Circuit  or  Common   ^V^l^ 
Pleas  Courts,  shall  be  docketed  among  the  other  causes  —        ' 
pending  therein,  and  the  same  shall  be  heard,  tried,  and  coMi^s^or 
determined  as  an  original  cause."    1.  R  8.  p.  280,  s.  86.   LaOrahoi: 
In  cases  similar  to  the  one  before  us,  no  answer  is  re-  y. 

quired  before  the  commissioners,  and  it  seems  to  follow  K*oii«». 
thi^  none  is  contemplated  in  the  court  to  which  such 
cases  may  be  taken  by  appeal.  Id.  p.  228,  s.  24.  The 
case  on  appeal  is  to  be  heard,  tried,  and  determined  as 
an  original  cause;  but  an  addition  to  the  pleadings  is 
not  authorized.  The  answer  in  question  is  not,  there- 
fore, a  requirement  of  the  ordinary  rules  of  civil  proce- 
dure, and  the  facts  which  it  contains,  though  uncontro- 
verted,  are  not  to  be  taken  as  true. 

The  next  inquiry  relates  to  the  revised  instruction.  The 
act  to  which  we  have  referred  requires  the  board  doing 
county  business  to  allow  the  recorder  such  compensation 
as  shall  be  deemed  reasonable  and  just.  This  plainly 
leaves  it  with  the  commissioners  to  settle  the  allowance, 
without  reference  to  any  special  mode  of  computation. 
And  the  jury,  acting  under  the  same  requirement,  were, 
of  course,  unrestricted  as  to  any  prescribed  rule,  in 
making  their  estimate  of  what  the  plaintiff's  services 
were  reasonably  worth.  The  proposed  instruction  was, 
therefore,  objectionable,  and  the  one  given  not  erroneous. 

The  evidence  being  closed,  the  defendants  moved  the 
Court  to  instruct  the  jury  to  find  specially  upon  certain 
questions  of  fact  stated  in  writing ;  but  the  instruction 
was  revised,  and  the  defendants  excepted.  The  statutory 
rule  is,  that  the  Court,  in  all  cases  when  required  by 
either  party,  shall  instruct  the  jury,  if  they  render  a 
general  verdict,  to  find  specially  upon  particular  ques- 
tions of  fact  to  be  stated  in  writing.  2  B.  8.  p.  114,  s. 
886.  Under  this  provision,  we  have  decided  that  a  party 
cannot  require  special  interrogatories  to  be  answered 
except  upon  the  condition  that  the  jury  shall  elect  to 
return  a  general  verdict  Bird  v.  LaniWy  7  Ind.  B.  615. 
And  as  the  motion,  in  iim  instance,  was  to  instruct  un- 
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Wtatt 

Bricklky. 


Nov.  Torm,  conditionally,  and  without  the  qualification  indicated  in 
the  rule,  the  action  of  the  Court  must  be  sustained. 

We  perceive  no  inconsistency  between  the  special 
finding  and  the  general  verdict — Whence,  the  latter  standB 
uncontroverted.  2  R.  S.  p.  115,  s.  337.  The  commig* 
sioners  were  in  duty  bound  to  allow  the  recorder  a  rea- 
eonable  compenBation  for  the  Bervices  he  really  did  per- 
form.  The  jury  have  settled  the  amount  to  which,  in 
their  opinion,  he  is  entitled ;  and  the  evidence  not  being 
in  the  record,  we  are  not  inclined  to  disturb  the  verdict. 

Per  Curiam. — The  judgment  is  affirmed  with  8  per 
cent,  damages  and  costs. 

A.  Ellison^  for  the  appellant. 


Wyatt  r.  Bbioklbt. 


Jttutmry  18, 
1857.  ' 


APPEAL  from  the  Madison  Court  of  Common  Pleaa. 

Per  Curiam. — This  was  an  action  by  the  appellee 
against  the  appellant  upon  four  promissory  notes.  The 
defendant  filed  an  answer,  to  which  the  plaintiff  replied. 
The  cause  was  submitted  to  the  Court,  who  •  found  for 
the  plaintiff  909  dollars.  New  trial  refused  and  judg- 
ment. 

In  this  case  no  errors  are  assigned,  no  brie&  are  filed, 
nor  does  the  record  show  any  exception  to  the  rulings 
of  the  Court. 

The  judgment  is  affirmed  with  7  per  cent,  damages 
and  costs. 
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Not.  Term, 

Smith  v.  Carlby.  —^^' 

Smitb 

T. 

Carlbt. 

As  a  general  rule,  a  default  regularly  taken,  admits  the. cause  of  action; 
but  the  declaration  or  complaint  must  contain  such  a  statement  of 
facts  as  will,  when  admitted,  authorise  a  Judgment  against  the  de- 
fendant 

Thus,  in  assumpsit  on  a  promissorj  note,  if  the  declaration  do  not  allege 
that  the  defendant  is  the  maker  of  the  note,  and  that  the  note  is  un- 
paid, a  judgment  upon  a  default  cannot  be  sustained. 

APPEAL  from  the  Johnson  Circuit  Court.  ^ImiSynr 

Per  Cfuriam. — The  record  shows  that  Carley^  on  the  i®^^- 
15th  of  October^  1851,  filed  in  the  clerk's  office  of  the 
Johnson  Circuit  Court  his  cause  of  action  in  this  case, 
in  these  words :  '^  This  is  an  action  of  assumpsit  brought 
on  a  promissory  note  made  payable  to  Elijah  Bolander^  , 

and  by  him,  on  the  11th  of  January y  1851,  assigned  to 
the  plaintiff,  which  note  is  as  follows:  *0n  or  before  the 
first  day  of  September  next,  I  promise  to  pay  Elijah  Bo- 
Under  90  dollars,  value  received,  without  the  benefit  of 
the  valuation  or  appraisement  laws.  December  7, 1850. 
[signed]  George  Smith.*  "  Upon  this  statement,  a  writ 
was  issued  to  the  sheriff  of  Johnson  county,  and  returned 
not  found.  Afterwards  another  writ  was  awarded  by 
the  Court  and  issued  to  the  sheriff  of  Monroe  county, 
and  by  him  returned  served.  At  the  Septernber  term, 
1858,  the  defendant  was  duly  called,  and,  failing  to  ap- 
pear, was  defaulted. 

As  a  general  rule,  a  default,  regularly  taken,  admits 
the  cause  of  action ;  but,  then,  there  must  be  a  declara- 
tion or  complaint  containing  such  a  statement  of  facts 
as  will,  when  admitted,  in  point  of  law  authorize  a  judg- 
ment against  the  defendant.  Here,  the  cause  of  action 
is  plainly  defective.  It  does  not  allege  the  defendant  to 
be  the  maker  of  the  note.  Kor  does  it  aver  that  the 
note  is  unpaid.  The  proceedings  were  conmienced  un- 
der the  old  system  of  procedure,  and  there  being  no 
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Nov.  Term,    sufficient  declaration  on  which  to  base  the  judgment,  it 
*^^^"      must  be  held  erroneous. 


Ric 


T. 


The  judgment   is  reversed  with  costs.     Cause  re- 
Thh  BoAfti»or  manded,  &c. 
^TilmToo?'      ^-  ^'Donald,   W.  A.  McKenzie,  and  W.  Henderson, 
for  the  appellant 


BiOKSTTS  and  Another  v.  Thb  Boaed  of  CoMHi<s8ioir8£5 

OF  Perry  Cocktt. 


Tuudofff 
vtKHMory  iO| 
1867. 


APPEAL  from  the  Perry  Oircuit  Court 

Per  CurianL — ^This  was  an  action  on  a  penal  bond, 
conditioned  for  the  building  a  bridge,  according  to  the 
terous  and  stipulations  of  a  separate  contract  Demurrer 
to  the  complaint  overruled.  Rieketts  and  WoodmoMsee^ 
who  were  the  defendants  below,  answered,  to  which  an- 
swer the  commissioners  demurred;  but  their  demurrer 
was  also  overruled.  Verdict  for  the  plain  tiff.  Motion 
for  a  new  trial  denied,  and  judgment  on  the  verdict 

The  reo(ml  before  us  contuns  no  bill  of  exception^ 
nor  does  it  contain  an  exception  to  the  action  of  the 
drouit  Court  in  any  form.  The  case  is  not,  therefore, 
properly  before  us. 

The  judgment  is  affirmed  with  costs. 

J.  Pitcher  Mid  A.  L.  Bobinsoriy  for  the  appellants. 

L.  Q.  De  BruUr  and  B.  Smithy  for  the  appellees. 


OF  THE  STATE  OF  INDIANA.  468 


Nov.  Tern. 

1856. 

WlLLBT 
SnUCKLAND. 


WtLLVY  v.  StBIOKIiANB. 

The  oiyil  jnrisdiction  of  «  justice  of  the  peace  is  all  conferred  by  statute: 

at  common  law  he  was  only  a  conserTator  of  the  peace. 
There  is  no  presumption  in  law  that  a  justice  in  a  foreign  st*t«  can  ren- 

dvt  a  Judgment  in  a  eivil  action. 
A  declaration  setting  up  such  a  judgment,  without  showing  that  the  jus- 
tice had  jurisdiction  of  the  cause,  was,  under  the  old  practice,  bad  on 

general  demurrer. 
But  where  such  declaration  was  filed  before  the  ciril  procedure  act  of 

1852  took  eifeot,  and  an  answer  was  filed  after  it  was  in  force,-^^ld^ 

that  section  88  cured  the  defect 
Still,  if  the  declaration  was  silent  on  the  subject,  and  the  answer  alleged 

affirmatiyely  a  want  of  jurisdiction,  and  the  reply  did  not  traverse 

that  arerment,  the  defendant  was  entitled  to  a  judgment  on  the 

pleadings. 
And  if  the  answer  merely  denied  the  jurisdiction,  the  plaintiff  should 

haye  prored  the  facts  which  confer  it. 

APPEAL  from  the  LcJce  Circuit  Court.  Tuesday, 

OooKiNS,  J. — Strickland  declared  againBt  WUley  in  fg^^  ^^' 
debt,  on  a  judgment  of  the  County  Court  of  Cattaraugus 
county,  in  the  State  of  New  York,  and  also  on  a  judg- 
ment of  a  justice  of  the  peace  of  said  county.  The  de- 
claration was  filed  before  the  present  code  of  practice 
If  as  in  force.  An  answer  was  filed  under  the  code,  in 
which  the  defendant  averred  that  he  had  no  notice  of 
the  suits  in  the  ccnnplaint  mentioned ;  that  he  did  not 
appear  thereto;  that  no  process  was  served  upon  him; 
and  that  neither  the  said  Court  or  justice  had  jurisdic- 
tion of  either  of  said  causes.  The  plaintifiT  replied  that 
the  defendant  did  appear,  Ac.  The  Court  tried  the 
cause,  found  for  the  plaintiff,  refused  a  new  trial,  and 
gave  judgment  accordingly.  The  record  contains  the 
evidence. 

iSvidence  was  given  of  only  one  judgment,  which 
appeared  to  have  been  rendered  by  a  justice  of  the 
peace,  and  a  transcript  of  it  filed  in  the  County  Court. 
The  plaintiff's  evidence  consisted  of  a  duly  certified 
transcript  from  the  County  Court  of  the  judgment,  as 
it  appeared  of  record  there,  as  follows: 

*^  State  oi  New  Yorky  GaUaraugua  coun^,  Justice's 
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Not.  Term,    Court.  WtUiam  Strickland  against  George  WUley.  Judg- 
?y      . .   ment  rendered  for  the  plaintiff  against  the  defendant 
'^'^"^      January  22, 1844.    Judgment  for  plamtiff,  damages  88 
8TR1CKLAND.  doUars  and  4  cents.   Costs  6  dollars  and  40  cents.  Tran- 
script 25  cents. 

"  I  certify  the  above  to  be  a  true  copy  of  a  judgment 
now  on  record  in  my  office,  rendered  by  and  before  me, 
and  now  remaining  unsatisfied  upon  my  docket.  Hmnj 
Footf  Justice  of  the  peace." 

The  defendant  gave  in  evidence  a  deposition,  for  the 
purpose  of  proving  that  he  did  not  appear  to  the  action. 

This  was  all  the  proof  offered  by  either  party. 

The  first  question  is,  what  is  the  effect  of  these  plead- 
ings? The  count  in  the  declaration  which  set  forth  a 
judgment  before  a  justice  of  the  peace,  which  was  the 
one  to  which  the  proof  applied,  would  have  been  bad 
on  general  demurrer,  because  it  did  not  show  that  the 
justice  had  any  jurisdiction  of  the  cause.  It  does  not 
even  aver  that  he  had;  but  more  than  that  was  neces- 
sary. There  is  no  presumption  in  law  that  a  justice  of 
the  peace  of  a  foreign  state  has  jurisdiction  to  render 
judgment  in  a  civil  action.  Cone  v.  Cotton^  2  Blackf. 
82.  At  common  law,  a  justice  was  only  a  conservator 
of  the  peace.  All  civil  jurisdiction  is  conferred  upon 
justices  by  statute,  and  the  justice's  court  is  a  court  of 
special  and  limited  jurisdiction.  Thomas  v.  Winters,  4 
Blackf.  161.— Cleveland  v.  Rogers,  6  Wend.  iBS.—Brick- 
ley  V.  Heilbrunery  7  Ind.  R.  488. — Grregg  v.  Woddenj  id.  499. 

But  it  is  provided  that  in  actions  already  commenced, 
the  pleadings  and  other  proceedings  shall,  as  far  at^ 
practicable,  conform  to  the  provisions  of  the  code.  2  R 
S.  p.  223,  s.  799.  And  a  further  statute  enacts  that  in 
pleading  a  judgment  or  decision  of  a  court  or  officer  of 
special  jurisdiction,  it  shall  be  sufficient  to  allege  gene- 
rally that  the  judgment  or  decision  was  duly  given  or 
made.  If  the  allegation  be  denied,  the  filets  conferring 
jurisdiction  must  be  proved  on  the  trial.    2  R.  S.  p.  46. 

S.    OC>« 

This  statute  cured  the  defect  in  the  declaration,  which 
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when  answered  to,  waa  sufficient;  but  still  it  was  com-    ^^^^oIV" 

petent  for  the  defendant  to  deny  the  jurisdiction ;  which — ^  - 

he  did  in  his  answer.  Und^  this  section,  inasmuch  as  ^'J^** 
the  plaintiff  avers  nothing  on  the  subject  of  jurisdiction,  Strickkanh. 
it  is  proper,  perhaps,  for  the  defendant  to  allege  affirm- 
atively the  want  of  it;  and  if  the  allegation  in  the  an- 
swer that  the  court  which  rendered  the  judgment  had 
no  jurisdiction  of  the  cause,  is  to  be  so  viewed,  the  de- 
fendant should  have  had  judgment  on  the  pleadings  (2 
R.  8.  p.  121,  s.  872) ;  for  the  reply  did  not  traverse  that 
averment,  but  simply  alleged  jurisdiction  of  the  person, 
to-wit,  that  the  defendant  had  appeared,  and  the  want 
of  jurisdiction  of  the  cause  stood  admitted  for  the  pur- 
poses of  the  action.    2  R.  S.  p.  44,  s.  74. 

Section  872  above  referred  to,  is  as  follows:  "  Where 
upon  the  statements  in  the  pleadings,  one  party  is  en- 
titled by  law  to  judgment  in  his  favor,  judgment  shall  , 
be  to  rendered  by  the  court,  though  a  verdict  has  been 
found  against  such  party."  The  object  of  this  section 
seems  to  have  been  to  cover  two  cases  known  to  the 
former  practice — one  growing  out  of  the  defective 
pleadings  of  the  plaintiff,  and  the  other  out  of  those  of 
the  defendant.  At  common  law,  although  the  plaintiff 
may  have  obtained  a  verdict,  yet  if  his  pleadings  were 
so  defective  that  judgment  could  not  be  given  upon 
them,  judgment  would  be  arrested;  because  the  verdict 
being  responsive  to  the  issue,  could  find  nothing  that 
was  not  alleged.  In  like  manner,  if  the  defendant  by 
plea  admitted  the  plaintiff's  action,  but  did  not  avoid  it, 
notwithstanding  he  obtained  a  verdict,  the  plaintiff  was 
entitled  to  judgment  non  obstante  veredicto ;  because,  as 
before,  the  verdict  being  responsive  to  the  issue  could 
find  nothing  but  what  was  averred;  and  the  plaintiff's 
action  stood  admitted  and  remained  undefended. 

The  code  provides  for  neither  of  these  cases,  except 
by  the  above  section,  according  to  which,  as  we  have 
seen,  the  defendant  was  entitled  to  judgment  on  the 
pleadings. 

But  if  the  averment  in  the  answer,  that  the  Court 
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^VxT^  had  aot  jnriediction  of  the  caucie,  be  regarded  ae  a  mere 
^^^'  .  denial,  the  same  result  will  follow;  for  under  the  83d 
section  above  quoted,  the  plaintiff  was  bound  to  prove 
on  the  trial  the  facts  which  conferred  the  jurisdiction. 
Having  failed  in  this,  the  evidence  was  insufficient^  and 
a  new  trial  should  have  been  granted. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  permit  the  parties 
to  amend  their  pleadings. 

A.  JL,  (kbam^oT  the  appellant  (1). 


(1)  The  oonnsel  for  the  appellftni  eited  the  loUowing  authorities: 
The  judgmeni  produced  in  OTidence  was  a  nullity.    BUts  t.  ITitMH,  4 

Blackf.  la^.^Anderaon  r.  MUUr^  id,  417.— JTorfMr  t.  Doe,  1  Ind.  R.  182.— 

Bahbitt  t.  J}oe,  4  Ind.  R.  866,  857,  US,-^Thomai  r.  BMmim,  8  Wend. 

^7.— iVol  T.  SUenna,  17  Wend.  485. 
The  elTil  jurisdiction  of  a  Jusiioe  of  the  peace  is  conferred  hj  statute: 

at  common  law,  he  is  merely  a  oonserrator  of  the  peace.     CleoeUmd  ?. 

Rogertf  6  Wend.  488.— T'AoMot  r.  WMen,  4  Blackf.  161. 


CULLT  V.  ImILL. 


Jamtary  18, 

iHr>7. 


APPEAL  from  the  Union  Court  of  Common  Pleas. 

Per  Curiam. — ^The  bill  of  exceptions  closes— ^' This 
was  all  the  evidence  material  to  the  cause'' — leaving  it 
to  be  inferred  that  there  was  in  &ct  other  evidence. 
In  this  form,  we  cannot  regard  the  evidence  as  embraced 
in  the  record  within  the  thirtieth  rule. 

The  case  then  stands  precisely  like  the  case  of  the 
Indiana  and  Oxford  Plankroad  Company  v.  Doty^  at  the 
present  term.  For  the  reasons  there  given,  the  judgment 
below  must  be  approved. 
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The  judgment  is  affirmed  with  10  per  oent.  damages    Nov.  Term, 

and  ooetB.  ' 

J.  F.  Gardner  and  G.  W.  Julian,  for  the  appellant.        ?«•«««"• 
J.  Taryanj  for  the  appellee.  UcLKks. 


Plummbb  v.  McLban. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.     Tite»da»y 

Per  Curiam, — This  wjw  a  complaint  for  the  assijorn-  f^sT^  ^^' 
ment  of  dower. 

Several  errors  are  assigned;  but  on  looking  throu;  ^ 
the  record^  we  find  there  is  not  a  single  exception  tak*  i 
to  any  ruling  of  the  Court.  The  record  shows  regular 
proceedings  from  the  complaint  to  the  judgment;  and 
next  follows  a  prayer  for  an  appeal.  The  appeal  was 
granted  and  an  appeal  bond  filed.  That  is  all.  TS[o 
motion  for  a  new  trial — ^no  evidence  in  the  record — ^no 
exceptions. 

There  is  nothing  before  this  Court  to  be  determined. 
2  B.  S.  pp.  112,  116,  116.  Zehnor  v.  Beard,  at  the  pre* 
sent  term  (1). 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

J.  8*  Newman  and  J.  P.  SiddaU,  for  the  appellant. 

G.  W.  Jvlian,  for  the  appellee. 

(1)  AnU,  96. 
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1 


Nov.  Term, 

1856. 


COVKLTX 


CoNKLiN  V.  Thb  State,  on  the  complaint  of  Tilton. 

A  complaint  for  surety  of  the  peaoe  is  not  necessarily  bad  for  alterna- 
tiveness  arising  from  the  use  of  "or"  instead  of  "and." 

The  complainant  may  well  include  all  his  fears — for  his  person,  pro- 
perty, and  family — conjunctively;  and  the  use  of  a  disjunctive  is  & 
trivial  defect  which  should  not  prejudice  his  rights  on  the  merits. 


Janwxry  18, 
1867. 


APPEAL  from  the  White  Court  of  Common  Plea#. 

Complaint  for  surety  of  the  peace  made  by  TiUon 
against  Gonklin.  Jury  trial  before  the  justice,  and  ver- 
dict sustaining  the  complaint;  whereupon  ConkUn  waf 
recognized  to  the  Common  Pleas.  In  that  Court,  the 
defendant  moved  to  quash  for  want  of  a  sufficient  affi- 
davit. This  motion  was  overruled,  and  exception  taken. 
Trial  by  the  Court,  and  Gonklin  ordered  to  give  bail  in 
tl^e  sum  of  200  dollars. 

ConkUn  appeals,  relying  solely  on  the  refusal  of  the 
Court  to  quash,  &c. 

Per  Ouriam. — ^We  think  the  motion  to  quash  was 
correctly  overruled.  It  is  said  the  complaint  is  in  the 
alternative;  and  this  has  often  been  held,  with  more  of 
technical  precision  than  sound  reason,  to  be  fatal.  For 
it  may  often  be  that  a  threat  is  made  on  which  a  well 
grounded  fear  of  meditated  injury  may  be  indulged; 
and  yet,  from  the-  terms  employed,  it  might  be  difficult 
to  determine  whether  the  person,  or  the  property,  or 
both,  were  in  danger. 

There  is  no  doubt  but  that  the  complainant  may  well 
include  all  his  fears  of  person,  property,  and  family  con- 
junctively. Here,  it  is  objected  that  the  disjunctive 
"or"  is  used.  But  we  have  repeatedly  decided  that 
"  or"  means  "  and,"  and  vice  versa. 

We  do  not  think  this  technical  defect,  if  it  be  one,  'n^ 
of  such  a  character  as  "to  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the  merits. ' 
2  R.  S.  pp.  868,  369.  That  act  provides  that  even  an 
indictment  or  information  may  not  be  quashed  for  trivial 
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defects.      Much   less  a  complaint   for  surety  of  the   ^oy.  Term, 
peace  (1).  _J^^. 

The  judgment  is  affirmed  with  costs.  m'^Z*^'! 

S.  A.  Huff,  Z.  Baird,  and  J.  M.  Larue,  for  the  appel-  VailbtBail- 
lant.  ■*'^.  ^"- 

LOMAX. 

(1)  But  see  SteeU  ▼.  The  SiaU,  4  Ind.  R.  561;  1  Chit.  PI.  226. 


Makion  and  Mississinbwa  Vallby  Railroad  Company  v. 

LOMAX. 

APPEAL  from  the  Grant  Circuit  Court. 

Per  Curiam. — ^This  case  presents  the  same  state  of  TuMday, 
facts,  and  involves  similar  questions  to  those  decided  in  i^^    ' 
a  case  wherein  the  same  railroad  company  was  plaintiff, 
at  the  last  term.    For  the  reasons  there  given  the  same 
judgment  follows  (1). 

The  judgment*  is  reversed  with  <508ts.     Cause  re- 
manded, &c. 

/•    Van  Devanter  and  J.  F.  McDowdl^  for  the  ap- 
pellants. 

A.  Sted  and  H.  D.  Thompson^  for  the  appellee. 

(1)  See  7  Ind.  R.  404. 
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Not.  ToiiB, 

^^^^'      Flkbcb,  Administrator  v.  Thb  Indiana  and  Illinois  Cnr- 

^"■**  TRAL  RAaBOAD  CoM PANT. 

Thie  Ihvxaka 

AND    IlLIMOIS 

Cknt'ii  Rail-  Suit  by  a  railroad  company  against  an  administratori  to  recorer  a  sub- 
BOAD  Go.  Boription  of  stock  made  by  his  decedent.    To  the  subseripUon  the  fol- 

lowing stipulatioB  was  appended:  <<Saad  siibecription  to  be  paid  in 
two  cash  notes  600  dollars  each,  due  December  1858  and  1864,  and  to 
haTO  oertiUcate  when  said  notes  become  due."  It  was  insisted  ovyv- 
endo  that  the  company  had  no  power  to  make  such  a  condition,  ffdi, 
that  if  any  condition  was  in  fact  made,  it  would,  perhaps,  be  Toid,  and 
leare  the  subscription  absolute. 

The  suit  being  against  an  administrator,  the  Common  Pleas  had  juris- 
diction, though  the  amount  sued  for  exceeded  1,000  dollars. 

The  legislature  has  not  included  the  actions  specified  in  section  4  of  ike 
Common  Pleas  act,  as  oiyil  cases. 

That  act  limited  the  term  "  ciril  cases,"  to  that  class  of  oommon-law  a^ 
tions  not  heretofore  ranked  with  equitable,  or  fiduciary. 

The  actions  contemplated  in  sections  11  and  12  of  the  Common  Pleas  act 
and  section  6  of  the  Circuit  Court  act,  are  different  from  those  speci- 
fied in  section  4  of  the  Common  Pleas  act;  and  statutory  proTisions 
touching  the  former  class,  do  not  nooessarily  affect  the  latter. 


jf^**"*^*         APPEAL  from  the  Sendricks  Court  of  Common 
1867.  Pleas, 

Perkins,  J. — Suit  by  the  Indiana  and  lUinois  Central 
Bailroad  Company  against  George  Fleece^  administrator 

of  John  Stewarty  deceased,  upon  two  subscriptionfi  of 
stock,  one  of  which  was  as  follows :    ' 

^^We,  the  undersigned,  promise  to  pay  the  sum  of 
50  dollars  for  each  share  of  stock  set  opposite  our  names, 
in  such  manner  and  proportions,  and  at  such  times,  u 
the  president  and  directors  of  the  Indiana  and  lUxnm 
Central  Railroad  Company  may  direct,  without  any  relief 
from  valuation  or  appraisement  laws.  All  payments 
are  to  bear  interest  at  8  per  cent,  from  the  date  of  pay- 
ment until  the  road  is  completed.  Witness  our  hands, 
the  date  set  opposite  our  names,  &c. 

'<  Oct.  19, 1858.  John  Stewart^  20  shares,  1,000  doUan. 
Said  subscription  to  be  paid  in  two  cash  notes,  500  dol- 
lars  each,  due  the  25th  December^  1858  and  1854,  and  to 
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kftve  certificate  when  said  notee  become  due.    Said    ^o^*  i'«nn, 
notes  are  on  £em  Penmnjfton."  ..zzzzi 

The  other  eubBcriptioQ  ie  nnconditional    for  eight      ^^'^^^ 
AareSy  400  dollars.  Tue  Ihdiana 

The  complaint  was  demand  to,  and  the  demurrer  cbmt'l^  Rail! 
was  oyerroled.    An  answer  was  filed,  to  which  there     *oai>  Co. 
was  a  r^ly.    The  cause  was  subtnitted  to  the  Court. 
Finding  and  judgment  for  the  plaintiff     The  evidence 
ie  not  upon  the  record. 

No  exception  having  been  taken  to  the  overruling  of 
the  demurrer,  the  question  upon  it  was  not  saved* 

The  point  pressed,  however,  in  the  brief  is  that  the 
corporation  had  no  power  to  make  such  condition  as 
that  appended  to  the  silbscription.  If  there  is  any  force 
in  it,  perhaps  the  effect  might  be  to  render  the  condition 
void,  if  one  has,  in  £ftct,  been  made,  and  leave  the  sub- 
scription absolute.  Western  Plankroad  Go.  v.  StocktorL, 
7  Ind.  R.  500. 

The  remaining  point  is  that  the  Court  had  no  juris- 
cUiction,  the  amount  claimed  being  1,000  dollars  and  up- 
ward. 

This  action  was  against  an  administrator;  and  sec- 
tion 4  of  the  Common  Pleas  act  gave  that  Court  ex- 
clusive jurisdiction,  amongst  others,  of  <^all  actions 
against  executors  and  administrators."  Section  11  of 
of  the  same  act  gave  the  Common  Pleas  and  the  Circuit 
Courts  concurrent  jurisdiction  <4n  all  civil  cases,  except 
for  slander,  libel,  &c.,  when  the  sum  due,"  &c. 

Now,  though  a  suit  against  an  administrator,  or  to  ob- 
tain permission  for  a  guardian  to  sell  real  estate,  &c.,  may 
strictiy  be  a  civil  suit  in  the  broad  sense  of  the  term, 
yet  the  legislature  has  evidently  not  so  classified  them 
in  the  statute  under  consideration,  but  has  limited  the 
term  civil  case,  to  that  class  of  common  law  actions,  not 
heretofore  ranked  with  equitable  or  fiduciary,  in  short, 
has  not  included  under  it  those  specified  in  the  fourth 
•eetion  above  cited. 

And  section  five  of  the  Circuit  Couirt  act  which  is  re- 
lied upon  as  depriving  the  Common  Pleas  of  jurisdic- 
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Makvia 

▼. 
Carter. 


Not.  Terra,  tion  in  the  case  before  us,  closely  follows  section  11 
of  the  Common  Pleas  act,  and  provides  that  in  slander, 
libel,  &c.,  and  ^'  all  other  civil  actions  w^here,"  Ac.,  thns 
plainly  evincing  that  the  legislature  used  the  term  in 
the  same  sense  in  these  portions  of  both  acts.  See  2  R. 
S.  p.  260,  8.  62,  et  seq. 

The  consequence  is,  that  the  actions  contemplated  in 
sections  11  and  12  of  the  Common  Pleas  act,  and  Id 
section  5  of  the  Circuit  Court  act  are  different  from 
those  specified  in  the  fourth  section  of  the  Common 
Pleas  act,  and  that  provisions  in  the  statute  touching 
the  former  class,  do  not  necessarily  affect  the  latter. 

This  deduction  is  in  accordance  with  settled  rules  of 
construction  of  statutes.  Murphy  v.  Barlow^  6  Ind.  R. 
280.—Simingt<m  v.  The  StatCy  5  Ind.  R.  479.— Tk 
May  or  y  ^c.  v.  Weems  et  aly  b  Ind.  R.  547. — The  Board, 
^c.  V.  Cutlery  6  Ind.  R.  854. — Stayton  v.  HvUngSy  7  Ind. 
R.  14A.— Spencer  v.  The  StaUy  5  Ind.  R  41. 

Per  Curiam, — ^The  judgment  is  aflirmed  with  costs. 

J.  8.  Miller y  H.  C.  Newcomby  J.  flf.  Harvey y  and  J.  S. 
Tarkingtojiy  for  the  appellant. 

C  C  Navey  for  the  appellee. 


Marvin,  Administrator  v.  Carter,  Administrator. 


Wedneidayj 
Jammmry  14, 

1867. 


APPEAL    from  the  Fountain  Court    of  Common 

Pleas. 

Per  Curiam. — Suit  by  Carter  against  Marvin.  Ver- 
dict for  defendant.  New  trial  granted.  Exception  by 
defendant.  Cause  dismissed  by  plaintiff  at  a  subsequent 
term,  with  permission  of  the  Court.  No  exception 
taken.    Appeal  by  defendant  to  this  Court. 
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N'o  cause  of  action  or  defense  appears  in  the  reqord.      ^<»^-  '^®>'°*t 
The  judgment  is  affirmed  with  costs.  ^ 


'.  M.  MUford  and  J,  Ristinej  for  the  appellant. 


BOOOA 
T. 


W.  H.  MaUory^  for  the  appellee.  Th«  Statk. 


Booas  t?.  Thb  Statb. 

A  deposition  taken  in  a  foreign  state  will  be  suppressed,  if  it  appear 
that  no  oommission  was  issued  bj  the  clerk  of  the  court,  pursuant  to 
section  260  of  the  civil  procedure  act,  authorising  it  to  be  taken. 

\n  objection  not  raised  in  the  court  below,  will  not  be  noticed  bj  this 
Court,  on  appeal. 

APPEAL  from  the  Warren  Court  of  Common  Pleas.  Wednetda^, 

PsBKiNS,  J. — ^Prosecution  against  Boggs  for  cutting  f^J^  ^*' 
and  taking  timber  from  the  land  of  one  John  Conner 
without  license. 

Plea,  not  guilty.    Trial  by  jury;  conviction  and  fine. 

The  State  took  the  deposition  of  said  John  Conner j 
then  residing  at  NashvUley  Tennessee.  The  notice  was 
served  in  Warren  county,  fourteen  days  before  the  depo- 
sition was  to  be  taken.  It  specified  that  the  deposition 
would  be  taken  before  U.  W.  Bavxnihj  a  notary  public, 
at  his  office  in  NashviUej  Tennessee,  or  by  some  other 
person  competent  to  take  it.  No  commission  was  issued 
by  the  clerk  to  said  Raworthy  authorizing  him  to  take 
the  deposition.  The  deposition  was  taken  in  the  ab- 
sense  of  the  defendant.  The  officer  certified  that  the 
deponent  was  sworn  "according  to  law,  to  tell  the  truth, 
the  whole  truth,"  &c. 

It  is  objected,  in  this  Court,  that  the  State  could  not 
take  a  deposition  under  the  statute,  without  the  consent 
of  the  defendant,  &c.;  but. this  objection  was  not  made 
below,  and,  hence,  cannot  be  urged  here,  in  this  case. 
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Not.  Term,       It  was  objected  below  to  the  depoatioii,  on  a  motion  to 

-Izrr: suppreeB,  that  no  commisedon  wae  issued ;  that  the  notice 

'^**'  was  not  long  enoagh,  being  but  fourteen  days ;  Hiat  the 
flTsvBNt.  deposition  was  taken  at  the  offiee  of  a  commissioner^  in- 
instead  of  a  notary,  as  specified  in  the  notice;  that  it  is 
not  certified  that  the  deponent  was  properly  sworn,  &c.; 
but  the  deposition  was  admitted,  and  exception  taken. 
The  same  objections  are  urged  in  this  Court 

One  of  them  disposes  of  the  deposition.    We  think 
a  commission  should  have  been  issued  by  the  derk 
of  the  Court  pursuant  to  section  260,  2  R.  S.  p.  87. 
No  other  objection  need  be  examined. 
Per  Curiam. — The  judgment  is  reyersed  with  costs. 
Cause  remanded,  &c. 
12.  A,  Ohandler,  for  the  appellant. 
i2.  C  Oregimfy  for  the  appellee. 


153  ia 


Rogers  v.  Stbybns  and  Another. 

The  proTision  of  the  statute  that  when  a  ehange  of  Tenae  is  direeted  the 
papers  shall  be  transmHied  fiirthwitlk,  kt^  means  thai  they  shaB  be 
trtasoiitted  as  soon  as  it  eaa  reasonably  be  dena. 

But  the  costs  must  be  paid  by  the  party  applying  for  the  ehaage^  before 
the  papers  are  sent 

If^  therefore,  a  party  obtaining  an  order  for  a  change  of  Tenne  fisil  to 
pay  the  eoets  within  a  reasonable  time,  he  loees  the  benefit  of  the 
order;  it  eeasee  to  operate  slier  the  epq|i&raliott  of  sneh  tiaa;  end  the 
cause  remains  pendingi  as  if  no  such  order  had  been  made. 

Thus,  at  the  October  term,  1868,  the  Deeaiur  Circuit  Court  made  an  order 
for  a  change  of  venue  to  the  Muik  Orcnit  Court.  The  coets  were  sot 
paid,  nor  Uie  papers  transmitted  tiU  the  JfareA  term,  1864^  of  the  Mmk 
Geui  t.  At  its  ensuing  AprU  term,  the  i^ioalMr  Gewrt  ardand  the  ckrt 
of  the  Emk  Court  to  return  the  papwp,  and  that  being  done^  triad  (he 
cause. 

ffeldf  that  there  was  no  error  in  this. 

A  wiH  must  be  admitted  to  probate  before  it  ota  be  read  in  eTiftenoe. 
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Nov.  Tenn, 

APPEAL  from  the  Decatur  Circuit  Court.  ^^^^' 

Pbrkins,  J. — Suit  for  the  recovery  of  poBseBsion  of     ^^^^ 
real  estate.  Stbvbhb. 

At  the  October  term,  1858,  of  the  Decatur  Circuit  ^"^^^  ^^ 
Court,  a  motion,  made  by  the  defendant  in  the  cause  1867. 
for  a  change  of  venue,  was  sustained,  the  Court  order- 
ing that  the  papers  be  transmitted  to  the  Rush  Circuit 
Court,  to  which  the  change  had  been  granted,  on  pay- 
ment of  costs,  without  limit  as  to  time  within  which  the 
payment  should  be  made. 

On  the  27th  day  of  March^  1854,  the  first  day  of  the 
spring  term  of  the  Bush  Circuit  Court,  to  which  the 
venue  had  been  changed,  the  defendant  paid  the  costs, 
and  the  papers  in  the  cause  were  transmitted  to  said 
Court. 

At  the  April  term  following,  of  the  Decatur  Cireuit 
Court,  that  Court  ordered  the  clerk  of  the  Rush  Cireuit 
Court  to  return  the  papers,  and  upon  that  being  done, 
proceeded  and  tried  the  cause  in  the  Decatur  Circuit 
Court,  the  defendant  excepting  to  each  of  the  orders 
and  proceedings  of  said  Decatur  Circuit  Court,  at  said 
April  term.  f% 

We  think  the  Court  did  not  err  in  ordering  the  Rush 
county  clerk  to  return  the  papers,  and  in  trying  the 
cause. 

The  statute  regulating  changes  of  venue,  provides 
that,  upon  the  change  being  directed,  the  papers  shall 
be  transmitted  forthwith,  &c.,  which  means,  as  soon  as 
it  reasonably  can  be  done.  But  the  costs  must  be  paid 
by  the  party  applying  for  the  change  before  the  papers 
are  sent.  If,  therefose,  the  party  obtaining  the  order 
for  a  change,  fails  to  pay  the  costs  within  a  reasonable 
time,  he  loses  the  ben^t  of  the  order;  it  ceases  to  ope- 
rate after  the  expiration  of  such  time ;  and  the  cause 
remains  pending  as  if  no  order  of  change  had  been 
made.    This  rule  is  necessary  to  prevent  frauds. 

On  the  trial  of  the  issues  made  in  the  cause,  the  Court 
permitted  the  last  will  and  testament  of  one  Robert 

VOL.VIIL— 80 
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Nor.  Term,    Bogets  to  be  proved  and  rea^A' evidence,  though  it  had 
_  3?  __  - .  never  been  admitted  to  prolate,  in  the  proper  court. 
«~"»      Exception  WM  taken. 

Stevens,  In  England^  a  will  disposing  of  personal  property  had 
to  be  proved  in  the  Ecclesiastical  Court,  which  had  ex- 
clusive jurisdiction  of  the  >  probate  of  such  wills.  It 
was  otherwise  with  willa  disposing  of  real  estate.  They 
were  proved  as  other  instruments  of  writing  and  deeds 
were,  in  any  court  of  law  in  which  a  question  upon 
them  arose.  Will,  on  Pers.  Prop,  side  p.  258,  Dr. 
Paley^  in  his  Moral  and  Political  Philosophy,  says:  "An- 
ciently, when  any  one  died  without  a  will,  a  bishop 
of  the  diocese  took  possession  of  his  personal  fortune, 
in  order  to  dispose  of  it  for  the  benefit  of  his  soul,  that 
is,  to  pious  or  charitable  uses.  It  became  necessary, 
therefore,  that  the  bishop  should  be  satisfied  of  the  au- 
thenticity of  the  will„  when  there  was  any,  before  he 
resigned  the  right  .which  he  had  to  take  possession  of 
the  dead  man's  fortune  in  case  of  intestacy.  In  this 
way  wills,  and  controversies  relating  to  wills,  came 
within  the  cognizance  of  ecclesiastical  courts;  under 
the  jurisdiction  of  which,  wills  of  personals  (the  only 
wills  which  were  made  forme^jk)  still  continue,  though 
in  truth,  n^^more  now-a-days  connected  with  religion 
than  anjFv  other  instrumJpits  of  conveyance.  This  is  a 
peculiarity  in  the  Enfiish  laws." 

In  this  State,  exclusive  jurisdiction  of  the  probate  of 
wills  disposing  of  either  real  or  personal  property,  was 
formerly  vested  in  the  Probate,  and  is  now  vested  in  the 
Common  Pleas  Court.  See  the  statutes.  And  section 
32,  p.  816,  2  B.  S.  enacts  that  every  will,  after  having 
been  admitted  to  probate,  &c.,  "  ntay  be  read  in  evidence 
without  further  proof."  '^ 

Kow,  as  in  England,  a  will,  f^'to  personalty,  had  to 
be  admitted  to  probate  in  the  EcK^lesiastical  Court,  be- 
cause that  Court  had  exclusive  j-urisdiction  of  the  pro- 
bate; so,  it  would  seem  to  follow  that,  in  this  State,  a 
will  as  to  either  real  or  personal  property  shouldr  be  ad- 
imtted  to>  probate  in  the  court  having  exclusive  jurMic 
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tion  of  auch  probate,  before  it  could  be  read  in  evidence   Not.  Term, 

in  other  courts ;  and  we  so  decide  upon  the  cases  of  Tomp- ^' 

kins  V.  TompkiJiSy  1  Story's  R.  547. — Shumway  v.  Hoi-      i»*^^ 
brooky  1  Pick.  114. — Laughton  v.  Atkins^  1  Pick,  636. —   Thb  8ta«. 
Kerr  v.  Moon,  9  Wheat.  666.-6  Cond.  R.  681. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Gavin  and  J.  R.  CoverdiU,  for  the  appellant. 

J.  S.  Scobey  and  W,  GurnbacK  for  the  appellees. 


Israel  v.  Thb  State. 

Indiotment  for  a  felony.  Aoqulttal.  Motion  to  tax  the  fees  of  defend- 
ant's witnesses  against  the  State.  Overruled.  It  was  contended, 
arguendo^  that  the  statute  of  1856  requires  the  costs  to  be  so  taxed. 
Ileldy  that  it  should  not  be  so  construed. 

It  was  farther  insisted  that  the  costs  should  be  so  taxed  under  the  pro- 
vision of  the  constitution  declaring  that  '*no  man's  pariicnlar  serrices 
shall  be  demanded  without  just  compensation."  Htld^  that  the  ser- 
vices of  witnesses,  in  criminal  cases,  are  not  "particular  services," 
within  the  meaning  of  the  constitution;  but  are  of  the  class  of  gene* 
ral  services  which  every  man  is  bound  to  render  for  his  own  and  the 
general  good. 

APPEAL  from  the  Jasper  Circuit  Court.  Fridasr, 

Perkins,  J. — ^Indictment  for  a  felony,  trial,  and  acqmit-  i^^  ^^' 
tal.  Motion  to  tax  the  fees  of  the  defendant's  witnesses 
against  the  State.  Motion  overruled.  The  only  ques- 
tion made  in  the  cause  is  upon  the  denial  of  said  motion. 
It  is  contended  that  the  statute  of  1855  requires  such  tax- 
ation of  costs ;  hut  we  do  not  think  it  should  he  so  con- 
strued (1). 

It  is  fiirther  contended  that  the  Court  should  have 
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Nov.  Term,    taxed  the  costs  under  that  provision  of  the  constitution 


1856. 


IflKAKL 


.  which  declares  that,  ^<  no  man's  particular  services  shall 
^  be  demanded  without  just  compensation."    But  we  do 

TiiK  Statb.  not  think  so.  The  old  constitution  contained  a  like 
provision,  but  we  believe  it  never  was  understood  to  ex- 
tend to  witnesses  in  criminal  trials,  and  the  provision  in 
the  new  constitution  should  not  be  so  understood.  We 
do  not  propose  to  go  into  a  discussion,  with  a  view  to 
a  definition  of  "particular  services;"  but  we  are  pre- 
pared to  say,  that  the  services  of  witnesses  in  criminal 
cases  are  not  particular,  but  are  of  the  class  of  general 
services  which  eveiy  man  in  community  is  bound  to 
render  for  the  general,  as  well  as  his  own  individual 
good.  It  is  as  much  the  duty  and  interest  of  every  cit- 
izen to  aid  in  prosecuting  crime,  as  it  is  to  aid  in  sub- 
duing any  domestic  or  foreign  enemy;  and  it  is  equally 
the  interest  and  duty  of  every  citizen  to  aid  in  furnish- 
ing to  all,  high  and  low,  rich  and  poor,  every  fiftcility  for 
a  fair  and  impartial  trial  when  accused;  for  none  is 
exempt  from  liability  to  accusation  and  trial.  These 
are  matters  of  general  interest  and  public  concern, — are 
vital,  indeed,  to  the  very  existence  of  free  government, 
and  render  the  services  of  witnesses  on  such  occasions 
matters  of  general  public  interest,  and  not  particular,  in 
the  sense  of  the  constitution  (2). 

Per  Curiam. — The  judgment  is  affirmed  with  the  eosta 
of  this  motion. 

B.  jET.  Milroyj  2).  JIT  Donald,  and  A.  G.  Porter,  for  the 
appellant  (8). 

(1)  Uw8  of  1866,  p.  112,  s.  17,  and  p.  114,  s.  26. 

(2)  Const.  Ind.  art  1,  s.  21. 

(8)  Blifthe  T.   The  State,  4  Ind.  R.  525;    Webb  ▼.  Bmrd,  6  Ind.  R.  13; 
2  R.  S.  p.  388,  8.  169;  2  R.  S.  p.  872,  s.  87,  were  cited  by  counsel. 
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Nov.  Tenx\, 

Floyd  v.  Thb  Indunapolib  and  Cincinnati  Railroad        1856. 


Company.  ^^^^^ 

T. 

The    Ikdian- 
The  appellant  in  this  case  sued  the  appellees  for  certain  work  done  in  ^^^^^  *  Cin- 
the  eonstruction  of  their  road;  but  it  was  proyed  on  the  trial  that  the      »oad  Co 
work  was  not  done  for  the  company,  but  for  other  parties.    There  was 
no  evidence  of  any  work  done  for  the  company.    Judgment  against 
the  plaintiff.    Jffeld,  on  appeal,  that  no  ground  for  reversal  appears. 

APPEAL  firom  the  Decatur  Circuit  Court. 

Perkins,  J. — Suit  against  the  Indianapolis  and  Cin-  Friday, 
cinnati  Railroad  Company  to  recover  the  price  and  value  f^^  ^^' 
of  the  grubbing,  masonry,  excavation,  &c.,  done  upon 
sections  9  and  10,  third  division  of  the  raikoad  of  said 
company,  by  the  plaintiff. 

Answer,  in  denial  of  any  such  work  having  been 
done  by  the  plaintiff.    Issue  by  replication. 

Trial  by  jury ;  judgment  for  the  defendant. 

On  the  trial,  after  the  plaintiff  had  examined  one  wit- 
*  ness  touching  the  sections,  the  defendant  introduced  a 
contract  between  said  Floyd^  plaintiff,  of  the  one  part, 
and  VancBy  and  Wilson  of  the  other,  by  which  said 
Floyd  agreed  to  perform  the  identical  work  for  which 
he  had  instituted  this  suit,  as  appeared  by  a  com'parison 
of  the  complaint  and  contract,  for  said  Vance  and  Wil- 
son; and  the  defendant  further  proved,  by  said  Vance^ 
that  the  work  sued  for  was  performed  by  said  Fhydy 
under  said  contract,  for  Vanxse  and  Wilson.  This  evi- 
dence the  plaintiff  did  not  offer  to  controvert;  nor  did 
he  show  any  cause  for  suing  the  company.  The  Court 
then  required  the  plaintiff  to  confine  his  evidence  to 
items  of  work  performed  for  the  railroad  company,  out- 
side of  the  agreement;  and  the  plaintiff  being  unable  to 
adduce  evidence  tending  to  prove  any  such,  there  was  a 
finding  and  judgment  for  tine  defendant.  We  see  no 
ground  in  the  record  on  which  to  reverse  the  judgment. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  S.  Scobey  and  W.  Cumhackj  for  the  appellant. 

J.  Bymany' {or  the  appellees. 
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Not.  Term, 

1866. 


—  Irwin  v.  Anthony. 

Ikwin 

T. 

Ahthont.  When  the  eyidence  is  not  in  the  record,  the  opinion  of  a  court  in  OTcr- 
rnling  a  motion  for  a  new  trial,  will  not  be  reviewed. 

And  eyen  if  the  eyidence  be  in  the  record,  the  opinion  of  the  court  must 
have  been  excepted  to  at  the  proper  time,  or  no  qneetion  is  presented. 

A  bill  of  exceptions  taken  at  a  term  subsequent  to  that  at  which  the 
decision  excepted  to  was  made — ^no  exception  haying  been  taken  at 
the  time  the  decision  was  deliyered — comes  too  late,  and  will  not  be 
regarded  as  part  of  the  reoord  on  appeal. 


iW%,  APPEAL  from  the  Wai/ne  Court  of  Common  Pleas. 

isstT^  ,  p^^  Curiam, — Anthony  sued  Irwin  before  a  justice  of 
the  peace,  and  had  judgment  for  87  dollars  and  59  cente. 
Irwin  appealed  to  the  Circuit  Court,  where  there  was  a 
second  jury  trial,  and  judgment  on  the  verdict  for  An- 
thony for  69  dollars  and  75  cents.  Motion  for  a  new 
trial  overruled ;  but  the  evidence  is  not  in  the  record. 

There  is  only  one  exception  taken  by  Irwin  to  the 
ruling  of  the  Court.  It  appears  that  at  the  April  term, 
1855,  the  appeal  was  dismissed  at  Irwin's  instance;  but 
reinstated  at  the  same  term  on  affidavit,  and  the  cause 
continued.  At  the  January  term,  1856,  the  parties  ap- 
peared by  counsel  and  went  to  trial.  The  verdict  was 
rendered  on  the  11th  of  January^  1856,  and  on  the  15th 
of  the  same  month  Irwin  tendered  his  bill  of  exceptions 
to  the  opinion  of  the  Court  given  in  Aprily  1855,  rein- 
stating the  cause  on  the  docket. 

Heldy  that,  the  evidence  not  being  in  the  record,  the 
opinion  of  the  Court  in  overruling  the  motion  for  a 
new  trial  cannot  be  reviewed.  Dougherty  v.  The  State^ 
5  Ind.  R.  453  (1). 

Held,  further,  that  even  if  the  evidence  had  been  in 
the  record,  yet  as  the  opinion  of  the  Court  in  that  be- 
half was  not  excepted  to  there  was  no  question  raised  in 
the  record.    Zehnor  v.  Beard,  at  the  present  term  (2). 

Heldy  also,  that  the  bill  of  exceptions  taken  at  the 
January  term,  1856,  to  the  ruling  of  the  Court  in  April, 
1855,  no  exception  being  taken  at  the  time  the  decision 
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was  mad«,  was  too  late,  and  coald  not  be  reearded  as    ^of-  i'«nn, 

any  part  of  the  record.  ...  i_rr: 

Judgment  affirmed  with  6  per  cent,  damages  and  ^Jt'I^salbm 

costs.  Railkoad  Co. 

J.  S.  Newman  and  J,  P.  SiddaU^  for  the  appellant  (^allow. 

C.  H.  Test  and  J.  M.  WUsoiij  for  the  appellee. 


(1)    VUk  J)o€  T.  Merry  anie^  28,  24.    (2)  AnU,  96. 


The  New  ALSAiinr  and  Salem  Railroad  Company  v. 

Callow. 

a  deeision  not  excepted  to  below,  cannot  be  assigned  for  error  in  this 

Court 
Where  the  eyidenoe  is  not  in  the  record,  infltructiont  giTen  to  the  jury 

will  be  presumed  to  be  proper  to  the  case  made,  and  those  refused,  to 

be  irreleyant. 
A  bill  of  exceptions  showing  only  a  part  of  the  evidence,  is  insufficient, 

unless  it  show  a  question  reserved  under  section  847  of  the  practioe 

act 
It  is  due  to  the  lower  Court  to  presume  in  its  favor,  unless  the  pleader 

shows  it  bj  the  record  to  be  clearly  in  error. 
The  Supreme  Court  will  indulge  in  no  presumption  against  the  ruling 

of  the  inferior  courts. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Friday, 

Pleas.  January  16, 

Stuart,  J. — Callow  sued  the  company  for  injuries  re- 
ceived by  the  alleged  carelessness  of  her  agents  operat- 
ing the  road.  Demurrer  to  the  complaint  overruled. 
The  cause  went  to  trial  by  jury,  and  Callow  had  judg- 
ment for  225  dollars.  Motion  for  a  new  trial  overruled, 
and  appeal. 

1.  The  first  error  assigned  is  the  overruling  the  de- 
murrer to  the  complaint.    As  this  ruling  was  not  ex- 
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^Vfl  J?"**   c^pted  to  by  the  company,  it  is  not  available  on  error  in 
_..A!?r5: —  thifl  Court.    Zehnor  v.  Beard  at  the  present  term  (1). 

BANTft'JikLEM      ^'  "^^  CJourt  erred  in  Bustaining  the  demurrer  to  the 

Raileoad  Go.  seoond  and  third  paragraphs  of  the  defendant's  answer. 

Callow.     ^^^  error  is  also  unavailing  for  the  same  reason.    The 

party  did  not  except  to  the  ruling  at  the  time.    Zehnor 

V.  Beardj  supra. 

8.  The  third  error  assigned  is  to  the  instmctions  given 
and  the  fourth,  to  those  refused.  There  is  nothing  in 
the  instructions  given  manifestly  wrong  in  itself  under 
any  state  of  facts.  The  evidence  is  not  in  the  record. 
We  therefore  presume  that  those  given  were  proper  in 
the  case  made,  and  those  refused  irrelevant.  Part  of 
the  evidence  appears  in  the  bill  of  exceptions;  but  the 
bill  neither  purports  nor  pretends  to  set  out  all  the  evi- 
dence. We  cannot,  therefore,  notice  those  assignments. 
Murray  v.  JPVy,  6  Ind.  R.  871.  It  is  due  to  the  lower 
courts  to  presume  in  their  favor,  unless  the  pleader 
shows  them  by  the  record  to  be  clearly  in  error.  We 
will  indulge  in  no  presumption  against  the  ruling  of 
the  lower  courts. 

It  may  be  added,  that  the  bill  of  exceptions  contain- 
ing part  of  the  evidence,  does  not  assume  to  reserve  a 
question  for  this  Court,  under  the  847th  section  of  the 
practice  act.    2  R.  8.  p.  116. 

For  the  reasons  above  given,  the  fifth  error  assigned, 
overruling  the  motion  for  a  new  trial  is  unavailing.  As 
the  evidence  is  not  in  record  we  cannot  determine  the 
correctness  of  this  ruling.  This  point  has  been  decided 
so  often,  both  under  the  old  and  new  practice,  that  it 
would  be  needless  to  cite  authorities.  Every  volume  of 
our  Reports  is  full  of  it. 

It  is  due  to  the  pleaders  to  say  that  they  correctly 
wrote  under  the  instructions  in  relation  to  which  they 
diflfered  witii  the  ruling  of  the  Court,  "refused  and  excep- 
ted to,"  or  "  given  and  excepted  to."  This  is  in  con- 
formity to  the  statute.  Exceptions  thus  taken  are  to  be 
signed  by  the  attorney  as  was  done  here.  2  R.  S.  p.  112. 
And  they  were  correctly  taken  at  the  time  the  decinon 
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was  made.    Id.  p.  115.    But  either  the  evidence  should   ^^JuT^' 

have  all  been  set  out  in  the  record;  or  a  case  should ,— * — 

have  been  reserved  under  section  847,  supra.    Starry  v.  bj^nyaSalem 
Winning y  7  Ind.  R.  811.    Such  partial  glimpses  of  the  Railboad  Co. 
evidence  are  unavailing,  unless  made  up  under  the  di-     callow. 
rection  of  the  Court,  agreeably  to  section  847,  supra. 

Per  ^Curiam. — The  judgment  is  affirmed  with  8  per 
cent,  damages  and  costs. 

H.  W.  Chase  and  J.  A.  WUstachy  for  the  appellants. 

G.  8.  Orth  and  J.  A.  Stein^  for  the  appellee. 

(1)  AnU,  96. 


The  Samb  Case. 

ON  PETITION  for  a  B^hearing  (1). 

Per  Curiam. — The  point  on  which  the  petition  for  a 
rehearing  is  rested,  is  decided  at  the  May  term,  1857,  in 
the  Jeffersonville  Railroad  Company  v.  Butler^  (2). 

To  avoid  the  embarrassment  constantly  occurring  in 
giving  construction  to  ambiguous  language,  as  in  the 
case  of  Montgomery  v.  Doe^  4  Ind.  R.  266,  the  80th  rule 
was  adopted.  Its  policy  to  secure  accuracy,  and  to  lead 
this  Court  at  once  to  the  mam  question,  is  obvious ;  and 
compliance  with  it  easy. 

The  petition  is  overruled. 

Same  counsel  as  above. 

(1)  The  opinion  overruling  tke  petition  for  rehearing  was  delirered 
on  the  2l8t  of  May^  1867;  bat  for  conTenience  it  is  printed  here. 

(2)  PIm(,  toL  9  of  these  Reports. 
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1856. 

Tub  Pkksi- 
i>ENT,  AC,  or 
Lamasco  City 

V. 

Friday, 
January  16, 

1867. 
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Watson  v.  Straughan. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Per  Curiam. — This  case  falls  within  Matlock  v.  Strangtj 
at  the  present  t'erm,  and  is  reversed  with  costs,  and  re- 
manded for  further  proceedings  (1). 

C.  C.  Nave  and  J".  Witheroio^  for  the  appellant. 


(1 )  Ante,  67. 


The  President,  &c.,  of  Lamasco  Citt  v.  Kessler  and 

Others. 


Friday^ 
January  16, 
1867. 


APPEAL  from  the  Vanderburgh  Circuit  Court. 

Per  Curiam. — This  case  falls  within  Zehnor  v.  Beardj 
at  the  present  terra  (1). 

The  judgment  is  affirmed  with  costs. 

J.  Law,  0.  H.  Smith,  and  H.  Plumer,  for  the  appel- 
lants. 

A.  P.  Hovey,  for  the  appellees. 


(1)  AnUj  96.  The  President,  &c.,  of  the  Terre  Baute  and  Skkmond  RaSr 
road  Company  y.  MeCormatk,  on  appeal  from  the  Hmdrkks  Cireaii  Covit, 
was  this  day  affirmed  for  the  same  reason.  JET.  C.  Ntweomb  and  /.  & 
Uarvey^  for  the  appellants.     C.  C.  Nave,  for  the  appellee. 
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Not.  Term, 

1856. 

I>BAK 
V. 

.  Dob. 


Dban  and  Others  v.  Doe,  on  the  demise  of  Sbase's  Heirs. 

Ejectment.  The  facta  were  agreed  upon  as  follows:  A.  conveyed  lands 
to  B^  coTenanting  that  the  premises  were  free  from  all  right  of  dower, 
and  all  other  incumbrances  whatever;  that  they  should  forever  there- 
after be  and  remain,  &c.;  and  that  he  and  his  heirs,  &c.,  would  war- 
rant and  defend  against  all  persons  claiming  or  to  claim  the  same* 
There  was  no  covenant  of  seiiin,  or  of  the  right  to  sell  and  convey. 
B,  took  possession,  and  afterwards  conveyed  to  C.  in  fee,  who  also 
took  possession,  and  afterwards,  and  before  the  commencement  of  this 
suit,  died  intestate.  His  heirs  are  the  lessors  of  the  plaintiff.  On  the 
8d  of  September^  1882,  A.  died  intestate  and  insolvent,  leaving  an  only 
daaghter  his  heir,  who  took  nothing  from  his  estate.  He  was  never  at 
any  time  seised  of  any  estate  in  the  premises  conveyed;  but  before 
the  date  of  the  deed  from  A.  to  B.,  A.'s  father  was  seized  thereof  in 
fee,  and  he  continued  so  seized  until  he  died  intestate  on  the  first  of 
September,  1835.  The  father  left  five  heirs, — the  wife  of  the  appellant,* 
three  other  children,  and  A.'t  daughter,  as  representing  her  father, — 
each  inheriting  an  undivided  fifth  of  the  land  described  in  A.*a  deed. 
The  appellant  and  others  have  all  the  title  to  the  four-fifths  which  de- 
scended to  the  children,  and  also  to  the  fifth  which  descended  to  the 
granddaughter,  unless  she,  and  they  as  her  assignees,  are  bound  and 
estopped  by  the  deed  of  her  father.  Meid,  Stuart,  J.  dissenting,  that 
the  doctrine  in  due  v.  WUdndge,  4  Ind.  R.  51,  applies;  that  ^.'<  daugh- 
ter inherits  directly  from  her  grandfather,  and  is  not  affected  by  the 
acts  of  her  father,  who  died  without  seizin,  and  before  descent  cast. 


APPEAL  from  the  Floyd  Circuit  Court.  Wednesday, 

Stuart,  J.— Ejectment  for  a  tract  of  land  in  Flm/d  ^^^  2i', 
county.    The  cause  was  submitted  to  the  Court  on  an 
agreed  state  of  facts.    Finding  and  judgment  for  the 
plaintiff.    Dean  and  others  appeal. 

A  bill  of  exceptions  taken  upon  the  motion  for  a  new 
trial  being  overruled,  sets  out  the  agreed  state  of  facts 
which  was  passed  upon  as  evidence. 

The  questio^i  raised  involves  the  inquiry  of  the  ope- 
ration of  covenants  of  title  by  way  of  estoppel.  In 
order  to  a  proper  understanding  of  the  shade  in  which 
the  question  is  presented,  it  will  be  necessary  to  state 

Judge  Stuakt  examines  the  sulyect  of  the  operation  of  covenants 
for  title  by  way  of  estoppel,  as  involved  in  this  case,  fully  and  with  much 
learning;  but  as  his  opinion  is  a  dissenting  one — the  majority  of  the 
Court  differing  with  him — ^his  holdings  are  not  embraced  in  the  syllabus. 


•4* 
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Nov.  Term,  the  affreed  facta  in  fall.    « On  the  18th  of  June,  1829, 

zzzZL^  Bezin  Haines  made,  sealed,  and  delivered  to  Ja4xb  Floor j 

^■^^  a  deed  of  the  land  in  dispute,  which  is  in  the  words  and 
Doe.  figures  following,  viz. :  *  This  indenture,  made  this  13th 
day  of  Junej  Ac,  between  Bezin  Haines  of,  Ac,  of  the 
first  part,  and  Jacob  Floor  of,  &c.,  of  the  second  part, 
witnesseth,  that  Bezin  Haines  of  the  first  part,  for  and 
in  consideration  of  488  dollars,  in  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged,  hath  granted,  ftc, 
and  doth  by  these  presents  grant,  &c.,  unto  Jacoh  FUm^ 
his  heirs  and  assigns  for  ever,  all  that  certain  lot  or 
parcel  of  land,  &c.,  (describing  it,)  to  have  and  to  hold 
said  lot  or  parcel  of  land,  with  all  the  appurtenancee 
thereto  belonging,  unto  the  said  Jacob  Floor^  his 
heirs  and  assigns  for  ever,  and  to  and  for  no  other  use, 
intent,  or  purpose  whatever.  And  the  said  Haines  doth 
covenant  and  agree  with  said  Floor  as  aforesaid,  that 
the  premises  hereby  bargained  and  sold  now  are  and  for 
ever  hereafter  shall  be  and  remain,  free  and  clear  of  aD 
right  and  title  of  dower,  and  all  other  incumbrances 
whatsoever ;  and  the  said  Bezin  will,  and  his  heirs,  ex- 
ecutors, and  administrators  shall,  warrant  and  for  ever 
defend  the  said  parcel  of  land,  with  all  the  appurte- 
nances, unto  the  said  Ja^cob  Floor^  his  heirs  and  asdgns, 
against  all  and  every  person  or  persons  lawfully  claim- 
ing or  to  claim  the  same.'  " 

The  deed  is  duly  sealed,  acknowledged,  &c.  The 
agreement  proceeds : 

^<  Floor  took  possession  of  said  lands,  and  afterwards 
conveyed  all  his  title  thereto  to  George  Sease  in  fee,  who 
also  took  possession,  and  afterwards,  and  before  the 
commencement  of  this  suit,  died  intestate^  and  the  lessors 
of  the  plaintiffs  are  his  heirs.  On  the  3d  of  September, 
1 882,  Bezin  Haines  died  intestate,  leaving  Margaret  R 
HaineSy  his  only  child  and  heir.  He  died  insolvent,  and 
his  daughter  and  heir  took  nothing  from  him  by  descent 
or  distribution ;  and  he  was  not  at  any  time  during  his 
life  seized  of  any  estate  in  said  lands.  Before  the  date 
of  said  deed  of  Bezin  Haines  to  Floor ^  Benjamin  Haines 
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was  seized  of  said  lands  in  fee  simple,  and  he  continued   ^®7^^1™' 

80  seized  of  the  same  until  he  died  intestate  on  the  Ist ' — 

of  Septembery  1885.  Said  Benjamin  Haines  left  Rebecca  ^^ 
Haines^  wife  of  Dean^  and  three  other  children,  and  said  Do». 
Margaret^  his  granddaughter,  his  heirs,  each  inheriting 
one  undivided  fifth  part  of  the  lands  described  in  the 
deed — ^the  granddaughter  as  representing  her  father, 
Rezin  Haines^  son  of  the  said  Benjamin.  The  defend- 
ants. Dean  and  others,  have  all  the  title  to  the  undivided 
four-fifths  which  descended  to  the  children,  and  also 
that  which  descended  to  the  granddaughter  unless  she 
and  the  defendants  as  her  assignees  are  bound  and 
estopped  by  the  deed  of  her  father  Bezin" 

This  was  all  the  evidence.  And  the  only  question  is. 
Do  the  covenants  of  warranty  in  Bezin  Haines's  deed, 
estop  his  said  daughter  and  her  assignees  in  such  man- 
ner as  to  enable  the  lessors  of  the  plaintiff  to  maintain 
this  action? 

Though  the  deed  is  not  literally  copied,  every  ma- 
terial part  is  set  out.  Two  other  persons  join  with 
Haines  in  the  deed;  but  as  the  record  does  not  disclose 
their  title  or  connection  with  the  case,  it  was  deemed 
unnecessary  to  quote  the  deed  with  their  names. 

There  is  some  obscurity  in  the  statement  as  to  posses- 
sion. Perhaps  it  can  be  reconciled  by  inference,  viz., 
that  as  Benjamin  died  seized,  the  possession  of  Floor, 
and  of  his  grantee,  Sease,  and  then  of  the  defendants 
Dean  and  others,  followed  each  other  in  that  succession. 
Had  the  dates  been  supplied  it  would  have  removed  the 
obscurity. 

Beasts  heirs  contend  that  Margaret^  and  those  claim- 
ing under  her  are  bound  and  estopped  by  the  covenant 
of  warranty  of  her  father. 

Dean  and  others  contend  that  the  inheritance  being 
cast  directly  from  the  grandfather,  and  she  receiving  no 
assets  from  her  father's  estate,  Margaret  could  not  be 
sued  upon  the  covenants  in  the  deed,  nor  is  she  estopped 
by  them.  That  it  being  expressly  admitted  in  the 
record  that  Bezin  Haines  had  no  title,  then  it  follows 
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Not.  Term,   that  Floor  and  the  lessors  of  the  plaintifEs  have  derived 
^^^^'      none  from  him. 


Dean  ^^         referred  to   Wheelock  v.  Henshaic.  19  PicL 

Doe.  841,  as  a  case  in  point  conclusive  against  the  operation 
of  the  deed  by  way  of  estoppel.  The  facts  in  that  case 
were  these.  By  deed  with  covenants  of  seizin  and 
general  warranty,  Thayer  conveyed  to  Henshaw  the 
right  to  draw  from  a  mill-pond  the  surplus  water  over 
six  feet.  Concurrently  therewith  Henshaw  executed  a 
mortgage  to  Thayer  with  like  covenants,  which  came 
to  the  hands  of  the  plaintiff  by  assignment.  At  the 
date  of  this  deed,  Thayer  owing  to  the  prior  rights  of 
others,  could  not  raise  his  dam  over  six  feet.  Conse- 
quently there  was  no  surplus  water,  and  nothing 
conveyed  by  the  deed  or  reconveyed  by  the  mortgage. 
It  was  held  that  as  Henshaw  received  no  title  by  the 
deed  to  the  surplus  water,  nothing  passed  by  the  mort- 
gage; that  this  was  available  as  a  defense,  and  that  it 
was  estoppel  against  estoppel. 

But  this  case  has  no  analogy  to  that  at  bar.  Here  is 
no  conflict  of  estoppels. 

The  first  inquiry  is.  What  covenants  does  the  deed  of 
Rezin  Haines  contain?  and  the  second.  What  is  the 
effect  of  these  covenants? 

1.  Haines  covenants  that  the  premises  are  free  from 
all  right  of  dower,  and  all  other  incumbrances  what- 
ever ;  that  they  shall  forever  thereafter  be  and  remain. 
Ac. ;  and  that  he  and  his  heirs,  &c.,  shall  warrant  and 
defend  against  all  persons  lawfully  claiming  or  to  claim 
the  same.  These  are  in  substance  the  express  covenant*. 

It  will  be  perceived  that  the  deed  is  not  a  mere  quit- 
claim ;  so  that  the  doctrine  governing  that  class  of  eases 
does  not  apply.  Nor  does  it  contain  full  covenants;  for 
example  there  is  no  express  covenant  of  seizin  or  right 
to  sell  and  convey.  And  it  is  admitted  in  the  agreed 
state  of  facts  that  the  grantor,  Rezin  Haines^  never  was 
seized. 

2.  What,  then,  is  the  legal  effect  of  this  deed  on 
Margaret  and  her  assigns? 
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DSAK 

T. 
DOK. 


The  doctrine  of  estoppel,  ancient  and  modem,  is  ^ot.  Temi 
folly  investigated  in  the  notes,  to  the  Duchess  of  King-  -  •^°^"' 
stones  ease.  2.  Smith's  Leading  Gases,  436.  This  note 
is  admitted  to  be  the  baais  of  the  9th  chapter  of  <'  Rawle 
on  Covenants,"  embracing  the  same  subject  in  its 
application  to  modem  conveyances,  and  citing  the  latest 
authorities.  Kawle,  400,  not^.  A  few  only  of  the  re- 
ported cases  t];^ere  referred  to,  will  suffice  to  show  th<f 
application  of  the  doctrine  of  estoppel  to  the  case  at 
bar ;  though  there  is  great  diversity  of  ruling  on  the 
question. 

An  estoppel  is  defined  to  be,  where  a  man  is  con- 
cluded by  his  own  act  or  acceptance  to  say  the  truth. 
Notwithstanding  this  unpromising  definition  of  estoppel 
it  is  in  the  highest  degree  reasonable  and  just.  It  is 
wise  to  provide  some  means  by  which  a  man  may  be 
concluded,  not  from  asserting  the  truth,  but  from  as- 
serting that  to  be  fisklse  which  he  had  caused  to  be  cre- 
dited as  truth.  2  Smith,  supra.  Estoppels  are  said  to 
be  odious*  But  the  truth  is,  says  Smithy  that  the 
courts  have,  for  some  time,  been  favorable  to  the  doc- 
trine of  estoppel — hostile  to  its  technicality.  2  Lead. 
Cas.  460.  It  is  only  when  used  to  entrap  by  formal 
statements  and  admissions,  looked  upon  as  unimportant 
when  made,  and  by  which  no  one  was  ever  deceived  or 
induced  to  alter  his  position,  that  estoppels  are  still,  as 
formerly,  odious.    Id, 

The  legal  effect  of  the  covenants  in  the  deed  before 
us  is  to  be  conridered. 

The  admitted  fact  that  JRezin  Haines  was  never  seized 
of  any  estate  in  the  lands  he  undertook  to  convey,  and 
in  this  connection,  the  absence  of  any  express  covenant 
of  seizin,  would  be  material  if  the  deed  conveyed  only 
the  ^  right,  title,  and  interest,"  of  the  grantor.  For  in 
that  case  the  warranty  would  be  only  co-extensive  with 
the  grant.  And  having  no  title  at  the  date  of  the  con- 
veyance,  his  warranty  wag  inoperative.  Such  warranty 
would  not  work  an  estoppel  or  rebutter  in  case  of  any 
after-acquired  title.    Jackson  v.  Hubble.,  1  Oow.  613. — 


Dkak 
▼. 
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Nov.  Term,  Jacksou  V.  WoUdron^  18  Wend.  178. — EduHirda  v.  Vcaick^ 
1856.  5  Denio,  ^h.^BUmehard  v.  Brooks,  12  Pick.  67.— Com- 
dtoc&  v.  Smithy  13  u2.  116.  The  same  doctrine  is  le-af- 
xx>B.  firmed  in  MMer  v.  JEhoing,  6  Cosh.  84.  In  this  latter 
case  the  Court  say  that  the  covenant  is  a  restricted  one. 
He  grants  all  the  right  and  title  he  has  in  the  premiaeB. 
The  covenant  is  co-extensive  with  the  grant.  He  agrees 
to  warrant  the  title  granted  and  nothing  more.  Bat  in 
Haines^ s  deed  the  grant  ia  general.  It  is  not  a  grant  of 
his  right  and  title  at  the  date  of  the  conveyance,  but  of 
all  right  and  title,  present  and  expectant.  Thus,  the 
grant  covering  any  fatore  interest  he  might  acquire,  the 
covenants  are  co-extensive  with  the  grant  Both  dearly 
cover  any  expectancy  he  might  have  in  case  of  the  death 
of  Benjamin  Haines. 

This  position  is  further  illustrated  by  the  case  of  7Vu/I 
V.  Eastman,  8  Met.  121.  There,  the  deed  was  a  grant 
of  all  the  estate  or  interest  which  the  grantor  had,  or 
which  might  come  to  him  by  wiU  or  heirship,  so  that 
neither  he  nor  his  heirs,  &c.,  should  afterwards  claim, 
&c.  It  was  held  that  the  interest  conveyed  was  an  ex- 
pectancy ;  it  was  a  conveyance  of  a  fiiture  interest  to 
be  acquired;  and  the  warranty  being  co-extensive  with 
the  grant,  estopped  the  grantor  after  the  estate  accrued, 
from  demanding  it. 

That,  it  will  be  seen,  was  only  a  conveyance  of  his 
interest,  present  and  future.  Much  more  will  the  gene- 
ral conveyance  and  corresponding  warranty  estop  J3am£S, 
and  all  claiming  through  him,  or  by  any  right  derived 
fix>m  him,  from  claiming  the  land  conveyed  to  Floor. 

Had  the  Haines  deed  purported  to  convey  only  the 
interest  which  the  grantor  had  at  the  date  of  the  grant, 
it  would  have  fallen  within  the  rule  in  EUmckoTd  v. 
Brooks,  supra,  and  the  warranty  would  not  have  worked 
an  estoppel  as  to  any  after-acquired  title. 

But  there  is  another  question  affecting  the  right  of 
the  lessors  of  the  plaintiff  to  recover  in  this  form  of  ac- 
tion. Bawle  on  Covenants  says,  ^^  There  are  two  prin- 
ciples on  which  most  of  the  cases  of  this  dasa  can  be 
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founded  witii  enthre  accuracy.    One  is,  that  the  covenant  Not.  Tent, 

of  warranty  operates  as  a  personal  rebatter  merely,  and — 

(for  the  purpose  of  avoiding  circnit^  of  action)  prevent-  ^^ 
ing  the  grantor  and  his  heirs  from  setting  up  the  after-  i>ov. 
acquired  estate,  which  equity  would  compel  them  to 
convey  to  the  prior  grantee.  The  other  is,  that  the 
effect  of  the  covenant  of  warranty  is  as  if  a  particular 
recital  or  averment  had  been  been  introduced;  and  that 
the  grantor  was,  therefore,  estopped  by  his  deed  from 
denying  its  efficacy.  Neither  of  these  grounds,  how- 
ever, would  give  to  the  rebutter  or  estoppel  the  effect  of 
actually  transferring  the  after-acquired  title.  Rawle,  422. 

It  is  elsewhere  shown  by  BawUy  that  to  give  to  an  es- 
toppel the  operation  of  actually  passing  an  estate,  one  of 
several  things  is  essential.  Either  that  the  mode  of 
assurance  was  a  feoffinent,  a  fine,  a  conunon  recovery,  or 
a  lease.  These  modes  of  assurance  were  the  only  ones 
by  which  an  after-acquired  titie  passed,  by  operation  of 
law,  under  the  doctrine  of  estoppel.  But  it  seems  a 
grant  or  a  release  had  not  that  effect.  Our  modem  con- 
veyances, passing  only  the  estate  of  the  party,  have  no 
greater  efficacy,  by  way  of  estoppel,  than  the  comm<m- 
law  grant  or  release.  Bawle,  405. — ^2  Smith's  Lead. 
Cas.  667,  top  paging. 

It  is  well  settled,  says  Smithy  that  although  a  convey- 
ance must  fail  of  effect  at  law,  unless  the  estate  to  be 
conveyed  is  vested  at  the  time  the  deed  is  executed^  it 
will  yet  be  enforced  in  equity  as  an  executory  agreement 
to  convey,  whenever  the  intention  of  the  parties  is  ap- 
parent, and  sustained  by  a  sufficient  consideration.  Thus, 
the  conveyance  of  a  mere  possibility  of  interest  in  rent, 
a  covenant  to  stand  seized  of  land  in  which  the  grantor 
has  a  contingent  or  executory  use,  or  an  agreement  by 
expectant  heirs  to  divide  the  estate  of  an  ancestor,  and, 
on  equally  strong  reason,  an  absolute  deed,  will  be  sus- 
tained in  chancery  and  made  effectual  by  decree,  as  soon 
as  the  interest  intended  to  be  conveyed,  has  vested  in 
the  grantor.    And  the  annotator  cites  numerous  au* 

Vol.  Vm.— 81. 
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^Votfl™'   th^ori^cfi  in  support  of  Jhis  position.    2  Lead.  Gas.  560, 
^^^^'      561,  top  paging. 

Dbaw  There  was,  therefore,  two  effects  attached  to  an  estop- 

noE.       pel,  according  to  the  assurance  used.    The  one  estopped 

or  abutted  the  party  from  alleging  any  thing  contrary 

to  his  deed.    The  other,  if  the  assurance  employed  was 

a  fine,  feofiment,  or  lease,  actually  conveyed  Hie  estate. 

Some  American  cases  give  both  effects  to  the  covenant  of 
warranty  in  modem  conveyances — ^holding  that  to  give 
full  effect  to  the  estoppel,  it  must  operate  to  pass  the  title. 
Jackson  v.  BuU,  1  Johns.  Cas.  81 ;  Jackson  v.  Murray^ 
12  Johns.  201 ;  and  many  others.  .  But  they  have  all  been 
overruled  or  doubted,  and  the  distinction  above  indicated 
is  clearly  settled. 

I  am,  therefore,  of  opinion  that  the  estoppel  in  this 
case  does  not  operate  to  pass  the  title,  but  merely  by 
way  of  rebutter.  Admitting  that  Haines  and  his  heir» 
are  estopped,  by  his  deed  to  Floor j  from  asserting  title,— 
so  that  if  they  brought  ejectment,  that  deed  could  be  set 
up  in  defense  by  way  of  estoppel, — that  will  not  aid  the 
lessors  of  the  plaintiff  here.  For  that  deed  will  not  en- 
able Floor  J  or  his  assigns,  to  maintain  ejectment  against 
the  heirs  of  Haines.  The  doctrine  so  clearly  deducible 
from  the  modem  authorities  comes  in  to  defeat  such  ac- 
tion also.  The  deed  to  Floor,  while  it  estops  the  grantor 
and  his  heirs,  is  not  efficient  to  pass  the  legal  title.  It 
gives  the  grantee  the  right  to  apply  to  a  court  of  equity 
for  a  legal  title,  but  does  not  of  itself  pass  that  titie. 

Hence,  the  remedy  of  Floor  and  his  assigns,  under  the 
old  system,  which  prevailed  when  the  cause  was  tried 
below,  was  not  at  law  but  in  equity.  They  had  only  an 
equitable  titie.  The  lessor  of  the  plaintiff  must  have  a 
legal  title.  Jared  v.  Goodtitley  1  Blackf.  29.  Conse- 
quently, Sease^s  heirs  cannot  maintain  this  action. 

I  am,  therefore,  of  opinion  that  the  judgment  below 
should  be  reversed. 

The  majority  of  the  Court  hold  otherwise.  They 
hold  that  the  doctrine  in  Ca^ie  v.  WUdridgey  4  Ind.  R.  51, 
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applies ;  that  Margaret  inherits  directly  from  her  grand-   Not.  Tfetm,. 

father,  and  is  not  affected  by  the  acts  of  her  jbther,  who      ^°^^' 

died  without  seizin,  and  b^ore  descent  cast.    The  ma-     Tnwoiw  \ 

jority  of  the  Court  are,  therefore,  of  opinion  that  the  MeOirvovaH- 
judgment  below  is  correct 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J2.  Orawford^  for  the  appellants  (1). 

J.  Collins  and  T.  L.  Collins,  for  the  appellee  (2). 

(1)  Counsel  for  the  ftppellants  cited  4  Cruise's  Dig.  p.  88a,  s.  26;  4 
Kent,  448;  2  Black.  Com.  201;  Com.  Dig.  Estoppel,  E.  2;  WheeUfck  ▼. 
ffemhrnp,  19  Pick.  846. 

(2)  Counsel  for  the  appellee  cited  7  Bac.  Abr.  F.  pp.  282, 288;  Litt 
711;  Rawle  on  CoTcnants,  Ac,  841  to  847,  and  authorities;  2  Kent,  64; 
4  Id.  418,  426;  2  Black.  Com.  206,  224,  604. 


TiMMONS  and  Another  v.  McOnnoughhay. 

An  appeal  does  not  operate  as  an  exception  to  the  ruling  of  the  Court. 
This  case  falls  within  Zeknor  t.  Beardj  and  Totm^  t.  McLamy  at  the  pre* 
sent  torrn. 

APPEAL  from  the  Tippecanoe  Court  of  Common  w^inuda^^ 

Pleas.  fSr^  ^^' 

Per  Curiam. — ^The  appellee  was  the  plaintiff  below. 
The  Court  overruled  a  demurrer  to  the  reply^  but  there 
is  no  exception  taken.  Jury  trial,  verdict,  and  judgment 
for  the  plaintiff  below.  The  defendants  below  do  not 
move  for  a  new  trial,  nor  except  in  any  manner  to  the 
ruling  of  the  Court  The  appeal  taken  in  the  vacation 
after,  does  not  operate  as  an  exception. 

This  case  falls  within  the  rules  laid  down  in  the  stat- 
ute 2  R.  8.  p.  115,  and  the  cases  of  Zehnor  v.  Beard^ 
and  Young  v.  McLane,  at  the  present  term,  expounding 
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Nov.  Ttfm,   and  applying  that  statute.    For  the  resAons  there  g^ven, 
^^^*      the  judgment  must  be  affirmed  (1). 


The  judgment  is  affirmed  with  5  per  cent,  damages 
TmB  Stak.  and  eosts. 


X  M.  Larue  and  B.  0.  Demmg^  for  the  appellants. 
E.  H,  Brackdtj  G.  &  OHh,  and  J.  A.  StdUj  for  the 
appellee. 

(1)  AMt,  96,  857. 


Akbbs  and  Others  v.  Thb  Statb  on  the  relation  of  Ejorr 

and  Another. 

» 

A  thoriff  holds  till  his  suocossor  is  elected  and  qualified. 

Where  a  BheriiTs  official  bond  is  oondltioned  for  the  performance  of  the 

duties  of  the  office  till  a  suooessor  is  elected  and  qualified,  the  lisbil- 

ity  of  his  sureties  continues  till  that  oTont 
QiMsre,  whether  it  would  not  continue  without  such  condition. 

Wtdnuday,        APPEAL  from  the  Floyd  Circuit  Court. 

iSStT'^    '        ^^  Curiam, — Suit  against  a  sheriff  and  his  sureties 
on  his  official  bond. 
Judgment  for  the  plaintiffi. 

It  is  said  two  paragraphs  of  the  answer  were  not  re- 
plied to ;  but  they  set  up  no  defense.  The  issues  tried 
embraced  tiie  merits  of  the  whole  case;  and  no  groand 
appears  for  the  reyersal  of  the  judgment  See  Tuley  v. 
The  Statty  1  Ind.  IL  500,  and  The  State  v.  Porter,  7  id. 
204.  A  sheriit*  holHs  till  his  successor  is  elected  mi 
qualified.  The  bond  sued  on  was  conditioned  for  Hie 
discharge  of  duties  till  a  successor  was  elected  and  qual* 
ified,  and,  heoce,  continued  the  liability  of  sureties  till 
that  event,  even  if  it  otherwise  would  not  have  done  so, 
a  point  we  do  not 
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'  The  jtidgmettt  below  is  affirmed  with  costs.  *7aM™' 

jR.  Grawf(yrdj  for  the  appellants. 
D.  a  Chipmm  and  T.  L.  Smith,  for  the  State. 


Shaw 

▼. 
Smith. 


The  Statb  v.  Smith. 

APPEAL  from  the  Ghrant  Court  of  Common  Pleas.     Thwrtdaif, 
Per  Curiam. — ^The  judgment  in  this  case  is  affirmed  iStT^    ' 
for  the  reasons  given  in  The  State  v.  Atkinson,  at  the 
present  term,  the  questions  arising  in  the  record  of  each 
case  being  similar  (1). 
J.  BrownUe,  for  the  State. 

(1)  AnU,  409. 


Shaw  v.  Smith,  Guardian. 

A  return  to  %  writ  of  habea$  corput  setting  up  n  will  as  the  written  Au- 
thority for  the  restraint,  but  containing  no  copj  of  the  will,  is  bad  on 
exception. 

This  Ck>urt  will  not  go  beyond  the  statute  to  hold  the  court  whose  pecu- 
liar duty  it  is  to  guard  the  interests  of  minors  to  a  strict  regularity 
in  summary  proceedings. 

APPEAL  from  the  Marion  Court  of  Common  Pleas.  Thundap, 
Stttart,  J. — Habeas  corpus  to  obtain  the  possession  of  18^7^^    ' 
un  infant. 
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Not.  Term,       Smith  was  the  duly  appointed  goardiaa  of  Stephen  A. 
—         —  McCrackerij  a  minor. 

^^^  Aj9  such  /guardian  he  filed  his  affidavit  for  a  writ  of 

Smni.  habeas  corpus  for  the  person  of  his  ward,  alle^g  him 
to  be  illegally  restrained  of  his  liberty  by  Vietor  Shaw, 
in,  &c. 

The  writ  was  issued,  return  made  thereto,  exceptions 
to  the  return  sustained,  and  the  minor  awarded  to  the 
custody  of  Swiihy  as  his  guardian.  . 

To  this  opinion  Shaw  excepted,  and  appealed. 

The  return  to  the  writ  is  in  these  words,  viz.:  "This 
respondent,  for  return  to  said  writ,  says  that  every  alle- 
gation in  said  petition  as  charged,  is  untrue.  This  re- 
spondent, for  a  further  return  to  this  writ,  denies  that 
said  Stephen  is  restrained,  or,  that  said  Smith  is  guard- 
ian, &c.  For  further  return,  he  says  that  Mary  Shaw, 
the  mother  of  said  infant,  in  her  last  sickness,  and  who 
is  now  dead,  by  her  vrill  appointed  this  respondent  as 
the  guardian  of  the  said  infant  Stephen,  his  father  being 
dead  long  before  the  mother." 

This  return  was  signed  and  sworn  to  by  Shaw. 

The  return  was  clearly  insufficient.  The  statute  re- 
quires that  the  return  should  state — ^1.  The  cause  of 
restraint.  2.  If  the  authority  be  in  writing,  he  shall 
return  a  copy,  and  produce  the  original  on  the  hearing. 
3.  And  also,  inter  alia,  produce  the  party  restrained  on 
the  hearing,  unless  prevented  by  sickness,  which  must 
be  shown  in  the  return.  2  R  8.  p.  195.  The  hearing 
is  to  proceed  in  a  summary  way.  No  regular  plead- 
ings are  contemplated.    Id.  p.  195,  s.  724. 

In  this  instance,  the  exception,  in  the  nature  of  a 
demurrer,  was  well  taken.  Shaw  should  have  appended 
a  copy  of  the  will  as  part  of  the  return,  and  produced 
the  original  on  the  hearing. 

In  these  summary  proceedings  in  the  court  whoee 
peculiar  duty  it  is  to  guard  the  interests  of  minors,  this 
Court  will  not  go  beyond  the  statute  to  hold  them  to 
strict  regularity.  A  strong  case  must  be  made  for  an 
interference. 


OF  THE  STATE  OF  INDIANA. 

Per  Curiam. — The  judgment  is  affirmed  with  costs, 
R.  L.  Walpole  and  K.  Ferguson^  for  the  appellant. 
J.  T.  BobertSy  for  the  appellee. 
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Nov.  Term, 

1856. 

Maxsttr 

T. 

The    Indian- 
apolis AKD 

Brownsb'bgi^ 

Plankkoat) 

Company. 


Graham  v.  Mayfibli)  and  Another. 

APPEAL  from  the  Fountain  Court  of  Common  Pleas.  Thursday.  ^^ 

Per  C^nam.— Trial  of  right  of  property.    Judgment  f^*^  ^^'' 
for  plaintiff  before  the  justice.    Appeal  to  the  Common 
Pleas.    Cause  dismissed  there  on  motion,  for  informality 
in  the  papers  in  the  cause^ 

We  perceive  no  informality  substantially  affecting 
the  rights  of  the  parties.  ^  * 

The  judgment  is  reversed  with  costs.   Cause  remanded 
for  farther  proceedings. 

W.  H.  MaUonjy  for  the  appellant. 


Mansur  v.  Tab  Indiajstapolis  and  Brownsburgh  Pi^ank- 

ROAD  Company. 


A  request  for  a  speedy  decision  of  a  cause  in  this  Court  is  regarded  as 

improper. 
The  statute  determining  the  order  in  which  causes  ar6  to  stand  for  trial, 

in  this  Ck)urty  and  the  rule  of  the  Court  fixing  the  order  in  which  the.v 

are  to  be  considered,  cannot  with  propriety  be  r^xed. 
Such  request  should,  at  least,  first  secure  the  cansent  of  the  bar  of  this 

Court. 


18.->T. 
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Nov.  Term,     The  rulings  on  the  -other  points  raised  in  this  case  have  been  so  fr»- 
1856.  qiientlj  repeated  heretofore^  and  eyen  at  the  present  term,  that  it 

Mansur  cannot  be  necessary  to  note  them  here. 

V. 

Tub   Indian-      Per  Curiam. — Suit  by  the  plankroad  company  against 

ubownsb  iLGH  Mansur  for  twenty  shares  of  stock  subscribed  by  him, 
Plankroad  ^t  25   dollars  per  sharc.     Trial  by  jury;  venlict  and 

Thursday    '    judgment  for  the  company  for  500  dollars,  the  amount 

/anuart/22.     of  the  Subscription. 

Mansur  answered  in  eleven  paragraphs,  and  in  this 
Court  assigns  twelve  errors.  The  Court  is  also  requested 
in  writing  to  give  a  speedy  decision. 

As  such  requests  are  becoming  somewhat  numerous 
and  importunate  they  should  be  noticed.  We  cannot 
recognize  the  practice  as  correct.  The  statute  deter- 
mines the  order  in  which  causes  shall  stand  for  trial  in 
the  Supreme  Court.  2  R.  S.  p.  160.  And  the  order  in 
which  they  are  to  be  considered  is  definitely  pointed 
out  by  the  21st  rule.  These  rules  cannot  be  relaxed 
with  any  proper  regard  to  the  public  service,  or  to  the 
equal  rights  of  other  suitors. 

It  has  been  pertinently  suggested  that  in  the  lower 
courts  causes  were  taken  up  out  of  their  order  only 
.  upon  unanimous  consent  of  the  bar.  The  bar  of  the 
Supreme  Court  are  equally  interested  in  the  order  of 
business.  It  would  seem  equally  just  and  proper  that 
all  requests  for  a  speedy  decision — that  is,  of  course,  a 
decision  out  of  its  order,  in  this  or  that  case — should 
have  first  secured  the  consent  of  the  bar,  before  they 
are  entitled  to  notice  by  the  Court.  At  all  events,  it 
must  be  obvious  that  it  is  not  a  practice  to  be  favored. 

Had  counsel  in  this  case  been  anxious  for  a  speedy 
decision,  thoy  should  have  narrowed  the  range  of  in- 
<iuiry.  Instead  of  that,  it  has  been  enlarged  by  new 
Jissignmcnt.  Almost  every  ruling  of  the  Court  below 
has  been  assigned  for  error.  In  a  case  where  it  is  a^ 
sumcd  there  are  so  many  errors,  counsel  might  have 
shown  their  confidence  in  some  one  or  two  of  them,  by 
gracefully  waiving  the  others. 

It  is  true,  the  21st  rule  recognizes  cases  of  emergency; 
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but  upon  examination,  we  cannot  discover  any  ground    ^'o^-  Term. 

of  emergency  in  this  case  which  does  not  equally  per- 

tain  in  common  to  half  the  cases  in  Court.  MAXHrR 

As,  however,  counsel  on  both  sides  request  a  speedy  Thk  Iki»ian- 
decision,  we  will,  in  this  instance,  comply  with  it,  pre-  BBowh-sB'Boii 
mising  that  it  must  be  brief;  and  it  is  not  to  be  drawn    Plankboai. 

.    .  1      ,  ,  rt  Company. 

mto  precedent  hereafter. 

1.  The  overruling  the  demurrer  to  the  complaint  is 
not  examinable  here,  because  there  was  no  exception 
taken  to  the  ruling  of  the  Court  at  the  time.  Zchnor  v. 
Beard y  at  the  present  term  (1). 

2.  The  demurred  to  the  third,  ninth,  and  eleventh 
paragraphs  were  well  taken  and  properly  sustained. 
The  only  condition  was  that  the  road  should  cross  White 
river  at  or  near  Crourder^s^  and  that  was  averred.  Oth- 
erwise, the  subscription  was  absolute;  and  it  was  not 
competent  for  Mansur  to  dissolve  the  contract  by  notice, 
in  the  manner  assumed. 

The  defendant's  demurrci*H  to  the  plaintiffs'  replies 
were  also  properly  overruled.  Presuming,  in  the  ab- 
sence of  the  evidence;^  that  these  replies  contain  the  fact< 
as  found  affirmatively  by  the  jury,  the  defense  has  very 
little  merit.  Take,  for  instance,  the  want  of  considera- 
tion which  is  pressed  so  strongly  in  the  brief.  It  has 
been  repeatedly  held  by  this  Court  that  the  accomplish- 
ment of  the  object  for  which  the  subscription  was  made 
was  a  valid  consideration.  2  Ind,  R.  555. — Ohitty  on 
Cent.  33.  Also,  that  the  shares  of  capital  stock  in  the 
company,  which  he  must  be  intended  to  own,  are  a  suffi- 
cient consideration.  5  Ind.  li.  247..— Jc/.  69. — t  id.  333. 
So  it  was  hold  that  the  construction  of  the  railroad  was 
a  sufficient  consideration  for  the  release  of  the  right  of 
way.  7  Ind.  R.  597.  So,  also,  Bobertson  v.  March,  3 
Scam.  198;  Fanniiujton  Acadewy  v.  Allen,  14  Mass.  172; 
and  numerous  authorities.  Indeed,  it  seems  almost  tri- 
fling to  seriously  moot  the  question. 

On  the  other  paragraphs,  there  were  issues  of  fact 
tried  by  a  jury,  and  found  for  the  plaintiff.  The  objec- 
tions to  the  special  verdict  are  not  tenable.   Jiiec  v.  Hice, 
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jfov.  Term,    6  Ind.  R,  100.    Besides,  there  was  no  objection  to  the 

: special  verdict  in  the  Court  below.     The  reasons  filed 

Lbtwkh      £^j.  ^  ^^^  ^j^j^]^  ^^  jj^^  relate  to  the  special  finding.    The 

The  State,  bill  of  exceptions  shows  a  motion  to  strike  out  the  gen- 
eral finding ;  but  none  to  strike  out  or  modify  the  spe- 
cial finding.  It  is,  therefore,  too  late  to  object  to  the 
special  verdict,  for  the  first  time,  on  error. 

On  the  motion  for  a  new  trial,  there  is  nothing  before 
us;  for  the  evidence  is  not  in  the  record.  We  must 
presume  that  the  judge  who  presided  and  heard  the  evi- 
dence, determined  its  weight  correctly. 

There  is  nothing  in  the  instructions  given  which  we 
must  regard  as  manifestly  wrong  under  any  supposable 
state  of  facts ;  and  it  is  only  in  such  cases  as  Murray  v. 
jPry,  6  Ind.  R.  371,  that,  in  the  absence  of  the  evidence, 
the  instructions  will  be  examined.  As  the  evidence  is 
not  before  us,  we  must,  in  justice  to  the  Court  below, 
presume  the  instructions  given  applicable  to  the  case 
made.  For  the  same  reason  we  must  presume  those  re- 
fused to  be  irrelevant. 

It  is  obvious,  from  the  questions  sought  to  be  raised, 
that  the  defense  has  very  little  merit.  The  Court  is, 
therefore,  unanimous  in  affirming  the  judgment  with 
costs  and  10  per  cent,  damages. 

S.  Yandes  and  D.  M^ Donald^  for  the  appellant. 

W.  Wallace^  B.  Harrison,  L.  Barbour^  and  A,  G.  Porter^ 
for  the  api)ellees. 

(1)  Ante,  96. 
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8   tfOl 
IM   880|  \ji  affidavit  for  a  change  of  venue,  assigning  for  cause  that  the  judge  ip 

prejudiced,  is  sufficient. 
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Bat  a  refusal  to  grant  a  change  for  that  reason,  is  not  ayailable  in  error    Not.  Tern, 
unless  exception  be  taken  at  the  time  the  decision  is  made.  1856. 

Where  the  evidence  is  not  in  the  record,  this  Court  cannot  ascertain  the       y.gvy^^ 
number  of  witnesses,  with  a  view  to  determine  whether  the  costs  hare  t. 

been  properly  taxed.  ^I^bb  Stavx. 

The  oyerruling  a  motion  for  a  new  trial  cannot  be  assigned  for  error,  un- 
less the  OTidence  be  in  the  record. 

An  action  under  the  liquor  law  of  1858,  instituted  on  the  first  of  Jimm, 
1855,  is  not  affected  by  any  prorision  of  the  liquor  law  of  1855. 

Repealing  and  saying  danaes  in  an  enactment  of  the  legislatnre  do  not 
operate  earlier  than  the  rest  of  the  act,  though  expressed  in  the  present 
tense. 

Exception  cannot  be  taken  in  gross  to  sereral  rulings,  but  must  be  taken 
to  each  at  the  time  it  is  made. 

Where  the  trial  was  on  the  90Ui  of  October^  and  the  bill  of  exceptions 
was  presented  and  signed  on  the  27th,  and  its  language^  after  stating 
several  rulings  of  the  Court,  was,  *'To  which  said  acts  of  the  Court, 
the  defendant  objects  and  excepts,"  &c., — held,  that  it  is  not  shown  tha  t 
the  exceptions  were  taken  at  the  proper  time;  that  the  language,  "ob- 
jects and  excepts,"  relates  to  the  time  of  the  presentment  and  sign- 
ing of  the  bill,  and  not  to  the  time  of  the  trial. 

The  intention  of  the  statute  providing  that  exceptions  shall  be  taken  at 
the  time,  &c.,  was  to  prevent  error,  by  giving  the  lower  court  a  chance 
to  review  and  correct  its  rulings. 


APPEAL  from  the  Wayne  Court  of  Common  Pleas.    -Wdogf, 

Stuaet,  J.-Information  for  Belling  liquor  in  violation  ^^^  ^^ 
of  the  liquor  law  of  March^  1868.    Trial  by  jury,  ver- 
dict and  judgment  for  the  State,  assessing  the  fine  at 
one  cent 

Were  it  not  that  the  case  involves  some  important 
questions,  which  are  argued  with  great  care  and  ability 
by  counsel,  we  should  feel  disposed  to  dispatch  it  sum- 
marily. The  errors  assigned  will  be  noticed  in  their 
order. 

1.  <^  The  Court  erred  in  refusing  to  grant  a  change  of 
venue.'* 

The  cause  assigned  in  the  affidavit  for  the  change,  is 
the  prejudice  of  the  judge.  The  affidavit  was  sufficient, 
and  the  party  entitled  to  the  change,  under  the  statute. 
2  R.  S.  p.  870,  8.  76.  But  the  application  for  a  change  ' 
of  venue  was  made  and  denied  at  the  June  term,  1865. 
No  bill  of  exceptions  was  then  taken  to  the  decision  of 
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^^ft^A™*   the  Cotirt.    The  bill  of  exceptions  in  the  record' was  not 

--1?™ —  taken  till  the  October  term  following.     This  was  too 

\1*^      late.    The  exception  must  be  taken  at  the  time  of  the 

Tme  STAtB.   decision.    2  R.  S.  p.  878.— fibmft^^^r  v.  The  State^  5  Ind. 

R.  800  (1). 

2.  The  second  error  assigned  is,  that  the  Conrt  erred 
in  taxing  certain  costs  against  the  defendant.  It  is  in- 
sisted that,  under  the  statute,  he  was  not  liable  for  the 
costs  of  more  than  three  witnesses.  As  the  evidence  is 
not  in  the  record,  we  cannot  say  that  there  were  more 
than  three  witnesses  to  prove  any  one  material  fact.  K 
he  meant  to  contest  that  point,  he  should  have  embo- 
died the  evidence  in  the  record.  As  it  is,  we  must  pre- 
sume in  favor  of  the  ruling  of  the  Court  below  in  tax- 
ing the  costs. 

8.  ^^  The  Court  erred  in  overruling  a  motion  for  a  new 
trial." 

This  error  is  unavailing  for  the  same  reason  as  the 
second — ^that  the  evidence  is  not  in  the  record. 

4.  The  Court  erred  in  overruling  the  motion  to  quash. 
This  is  the  chief  point  in  the  case.  It  is  not  urged  that 
the  information  or  affidavit  is  deficient  in  form.  But 
it  is  insisted  that  the  liquor  law  of  1868  was  repealed 
when  this  action  was  instituted. 

The  liquor  law  of  1856  was  approved  February^  16, 
of  that  year.  It  contained  a  clause  repealing  all  acts 
inconsistent  with  its  own  provisions ;  and  also  a  clause 
saving  pending  suits  under  former  laws.  It  is  insisted 
that  Uie  repealing  and  saving  clauses  took  effect  upon 
the  approval  of  the  act  in  February^  1855.  But  this 
position  is  clearly  untenable.  It  is  true  that  the  thirty- 
ninth  section  is  in  the  present  tense— that  all  acts  are 
hereby  repealed,  and  actions  now  pending  are  saved 
(Laws  of  1856^  pp.  222,  228);  but  this  section  must  be 
taken  in  connection  with  the  forty-second  section,  which 
expressly  provides  that  the  act  shall  take  effect  and  be 
in  force  from  and  after  the^  12th  of  Jutu  next.  Id.  p. 
228.  The  repealing  and  saving  clauses,  therefore,  speak 
from  that  date,  and  not  from  the  date  of  the  approval. 
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Hence,  ti^is  action  instituted  on  the  Ist  of  Jwne.   ^o^-  I'enBi 
1855,  was  not  affected  by  either  clause.    Nor  was  it      ^o^^* 


affected  by  the  act  of  March,  1855 ;  for  that  repealed      ^"** 
only  the  first  and  siecond  sections  of  tixe  act  of  March,   The  Stavs. 
1858,    Id.  p.  224.    The  action  is  therefore  well  brought 
and  the  motion  to  quash  correctly  overruled. 

There  is  a  fatal  defect  in  the  form  of  the  bill  of  ex- 
ceptions which  might  have  been  relied  upon  in  brief, 
without  noticing  the  errors  assigned.  After  stating 
several  rulings  of  the  Court  in  succession,  the  bill  pro* 
ceeds,  '^  To  which  said  acts  of  the  Court  in,  &c.,  the  de- 
fendant objects,  and  excepts"  &c.  Exceptions  are  not 
to  be  thus  taken  in  gross  to  several  rulings :  the  excep- 
tion must  be  taken  to  each  ruling  as  it  arises  on  the 
trial.    See  exceptions,  2.  R.  S.  p.  877. 

Again,  tiie  language  of  this  bill  does  not  import  that 
the  exception  was  taken  at  the  time  of  the  decision,  as 
the  statute  imperatively  requires.  Jd.  p.  878.  The 
language,  he  <^  objects  and  excepts,"  speaks  as  of  the 
time  tiie  bill  was  signed.  In  this  instance  the  trial  was 
had  on  the  20th  of  OctobeTy  and  the  record  shows  no 
objection  or  exception  as  of  that  date,  and  no  reserva- 
tion of  time  to  make  out  the  exception  in  form  at  a 
future  day.  The  bill  of  exceptions  was  presented  and 
signed  on  the  27th  of  October.  Hence,  the  language,  he 
^^  objects  and  excepts"  relates  to  the  27th  and  not  to  the 
trial  on  the  20th.  This  is  a  fatal  objection  to  the  bill. 
And  for  the  most  obvious  and  weighty  reasons.  For 
had  the  attention  of  the  lower  Court  been  arrested  at 
the  time  of  the  decision,  by  an  exception,  it  might  have 
seen  and  corrected  its  error,  and  thus  saved  recourse  to 
this  Court.  Whereas,  the  exceptions  coming,  as  we  are 
bound  to  presume,  for  the  first  time  on  the  27th,  made 
it  too  late  to  review  many  of  its  most  important  rulings. 
It  was  for  this  purpose*-^  prevent  rather  than  increase 
error — ^that  the  statute  said,  ^^  exception  must  be  taken 
at  the  time,"  &c.  It  is  for  the  same  purpose  that  the 
caurts  must  acQiere  to  it. 
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Not.  Term,       Per  Curiam. — ^The  judgment  is  affinned  with  costs. 

^^^^- O.  P.  Morton,  C.  H.  Test,  and  J.  M.  Wtfoon,  for  the 

«---"    appellant. 
Tmi  Stati.       C.  -H".  BvTchKaal  and  2).  C  Chipman^  for  the  State. 

(1)  Zehkor  t.  ^Mrd;  oiOe,  96. 


Hacknbt  v.  Thb  State. 

fiaf  ^  ^  nuiMttoe  is  public  if  it  annoy  snch  pttrt  of  the  pnbltc  m  nwesMrilj 

I   8  494  oome  in  oontaoi  with  it. 

i^^     ^  Any  thing  offensive  to  the  sight,  smell,  or  hearing,  erected  or  carried  on 

8     ^  '  in  a  public  place  where  the  people  dwell  or  pass,  or  have  a  right  to 

^  P^*)  to  their  annoyance,  is  a  nuisance  at  common  law. 

But  there  are  no  common-law  offenses  in  this  State ;  crimes  and  misde- 
meanors must  be  defined,  and  punishment  affixed,  by  statute. 
The  definition  of  a  crime  or  misdemeanor  may  be  particular  or  general; 
but  unless  the  legislature  proride  a  definition  there  can  be  no  offense, 
though  the  punishment  be  prescribed. 
The  courts  cannot  now,  as  under  the  former  reTisions,  look  to  the  com- 
mon law  for  a  definition. 
Section  628  of  the  code  of  civil  procedure  provides  a  general  definition 
of  a  nuisance,  and  section  8  of  the  misdemeanor  act  of  1852  pre- 
scribes the  punishment. 

-'WAy,  APPEAL  from  the  Johnson  Court  of  Common  Pleas. 

1867*^  '  Stuart,  J. — ^Information  against  Hackney  for  main- 
taining a  public  nuisance.  The  nuisance  consisted  in 
keeping  a  ten-pin  alley,  and  procuring  for  gain  certain 
disorderly  persons  to  meet  there,  rolling  balls  night  and 
day,  cursing,  quarreling,  drinking,  and  making  great 
noises,  Ac,  to  the  injury  and  common  nuisance  of  a  part 
of  the  citizens  of  the  State,  &c. 

Without  interposing  any  motion  to  quash,  the  de- 
fendant pleaded  not  guilty.    Trial  by  jury ;  verdict  and 
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judgment  for  the  State;  and  motion  for  a  ne\i^  trial   Nov.  Term, 
overruled.  ^^^^' 

Certain  instructiona  were  asked  by  the  defendant    ^^^^"^ 
which  the  Court  refiised  to  give.    The  tenor  of  these  The  Staw. 
instructionfi  were,  that  if  the  jury  should  find  it  an  an- 
noyance to  only  a  part  of  the  citizens,  they  should  find 
the  defendant  not  guilty :  the  remedy  in  such  case  being 
by  civil  action. 

These  instructions  were  correctly  refused. 

It  may  be  observed  generally  that  every  nuisance  is 
annoying  to  only  a  few  of  the  citizens  of  the  particular 
place.  They  are  the  public  of  that  locality.  It  is  a 
public  nuisance  if  it  annoy  such  part  of  the  public  as 
necessarily  come  in  contact  with  it.  If  A.  obstruct  a 
spring  branch  to  which  B.  has  a  right,  or  divert  it  from 
its  natural  course,  either  of  these  acts  may  be  a  private 
nuisance  to^£.,  but  the  public  might  not  be  thereby  an- 
noyed.   Hence,  B.^s  remedy  would  be  by  civil  action. 

But  disorderly  inns,  gaming  houses,  and  the  like, 
ordinarily  erected  in  such  places  as  are  densely  popu-  ^ 
lated,  or  much  frequented,  are  public  nuisances, — so  re- 
garded at  common-law.  1  Hawk.  P.  C.  ch.  75. — 4  Black. 
Com.  166. — ^1  Russ.  818.  They  are  offensive  to  such 
part  of  the  public  as  necessarily  pass  or  resort  thither. 
They  are  to  be  prosecuted  as  any  other  public  offense. 
Thus,  any  thing  offensive  to  the  sight,  smell,  or  hear- 
ing, erected  or  carried  on  in  a  public  place  where  the 
people  dwell  or  pass,  or  have  a  right  to  pass,  to  their 
annoyance,  is  a  nuisance  at  common  law.  The  People  v. 
GunninghaMj  1  Denio,  624. — Tfie  People  v.  Sands j  1 
Johns.  78. — ^Archb.  Cr.  PI.  title  "Nuisance." — ^Hawk. 

P.  C.  112.— 8  Black.  Com.  816 5  Bac.  Abr.  147.    The 

charge  here  is  almost  identical  with  that  in  The  State  v. 
Berthed^  6  Blackf.  474,  and  Bloomhuff  v.  The  State,  8 
Blackf.  205.  The  statute  declared  that  a  nuisance  was 
an  offense  punishable  by  indictment,  (R.  S.  1843,  p. 
974,)  and  left  the  courts  to  look  to  the  common  law  for 
a  definition  of  the  offense.  Thus,  in  6  Blackf.*  supra, 
the  Court  by  Judge  Dbwbt  say:    <^Our  statute  pre- 


496  CASUS  IN  THE  8TJPBEMB  OOUET 

^^'^'^^^   Bcribes  the  piinisluiieDt  for  a  ocnaunon  nnkanoe;  but  it 

does  not  define  the  ofiense.  We  must,  therefore,  refer  to 

Haoknvt  ^^  common  law  to  learn  in  what  it  consistB.'' 
The  State.  But  there  ifi  not  now  in  this  State  any  such  thing  as 
a  common4aw  oflEense.  We  cannot  look  to  the  couh 
moti  law  for  the  definition  ot  a  nuiBaaoe  or  any  other 
crime.  "Crimes  and  misdemeanors  must  be  d^Gined, 
and  the  punishment  therefor  aflSized,  by  statutes  of  this 
State,  and  not  oth«*wise.''  1  R.  S.  p.  S62*— ^rutton  v. 
The  StatCy  4  Ind.  R.  601.  It  is  vety  clear  that  the  def- 
inition may  be  particular,  as  in  the  17th  section  of  the 
liquor  act  of  1863,  or  it  may  be  general  In  the  17th 
section,  suproj  the  legislature  define  one  species  of  nui- 
sance, and  affix  the  punishment.    Acts  of  1858,  p.  80. 

It  clearly  follows  that,  unless  the  legislature  have  by 
some  general  or  particular  d^nition  declared  what  shall 
constitute  a  nuisance,  so  as  to'  embrace  the  offense  here 
charged,  and  prescribed  the  proper  punishment  therefor, 
there  cannot  now  be  any  such  oSemB  in  this  State. 

Through  all  the  revisions,  from  1881  to  the  present 
time,  the  following  has  been  the  general  enactment  on 
the  subject  of  nuisance.  ^^  Every  person  who  shall  erect 
or  continue  and  maintain  any  public  nuisance  to  the 
iigury  of  any  part  of  the  citiz^as  of  this  State,  shall  be 
fined  not  exceeding  100  dollars."  B.  8. 1843,  p.  974.— 
2  R.  S.  1852,  p.  428.  In  the  revision  of  1848,  keeping 
open  saltpetre  caves,  or  others  <^  noxious  quality, 
and  tippling-houses  kept  in  a  disorderly  manner,  were 
defined  as  common  nuisances.  B.  S.  1848,  p.  975.  The 
definition  of  tippling-houses  is  substantially  retained  in 
the  revision  of  1852.  2  B.  8.  p.  429.  With  the  gene- 
ral enactment  above  quoted  before  ikeai,  this  Ck>urt  has 
decided  that  it  was  not  a  definitlcMi  of  a  nuiumoe,  bat 
simply  prescribed  the  punishment.  6  Blackf.  supra. 
If  it  was  nc^  a  definition  then,  it  is  not  a  definition 
now.  Nor  can  we  now,  as  tb^i,  look  to  the  conmion 
law  for  a  definition.  Unless  there  be  some  frtatute  giv- 
ing either  a  general  or  particulaar  definition  of  a  auisanee, 
which  could  by  reasoaable  JAtendmept  be  made  to  em* 
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brace  the  facte  stated  in  the  information^  the  judgment  ^o^*  'i'«n>^ 
cannot  be  sustained.  •^^^^' 


In  the  code  of  civil  practice  we  find  the  following  "^^  ®''^" 
definition  of  a  nuisance,  viz. ;  "  Whatever  is  injurious  to  Tatiok. 
health,  or  indecent,  or  offensive  to  the  senses,  or  an  ob- 
etruction  to  the  free  use  of  property,  so  as  essentially  to 
interfere  with  the  comfortable  enjoyment  of  life  or  pro- 
perty, is  a  nuisance.^'  2  R.  S.  p.  175.  Thus  have  the 
legislature  defined  or  declared  what  shall  constitute  a 
nuisance,  as  they  had  the  right  to  do.  Bepley  v.  The 
State,  4  Ind.  B.  264.  Indeed,  the  legislature  has,  ever 
since  the  existence  of  the  State,  assumed  to  declare 
what  shall  constitute  a  nuisance,  and  that,  too,  both 
generally  and  specially. 

Per  Curiam. — The  judgment  is  aflBbrmed  with  costs. 

F.  M.  Finchj  for  the  appellant 

2).  C  CMpmanj  for  the  State. 

(1)  Counsel  for  the  appeUant  cited  8  Black.  Com.  Wend.  ed.  122,  216; 
4  M^.  167;  5  Bac.  Abr.  147,  162;  2  Cair.  and  Payne,  488. 


Thb  State  v.  Taylor. 

APPEAL  from  the  Grant  Court  of  Common  Pleas.    Friday, 

Per  Oamm.— Information  against  Taylor  for  failing  ^^^  ^ 
to  comply  with  the  assessment  law.     On  motion  of 
Taylor^  the  Court  below  quashed  the  information.    The 
State  appeals. 

This  case  is  similar  to  that  of  Ttie  State  v.  Atkinson^ 
decided  at  the  present  term  (1). 

For  the  reasons  there  given,  the  same  judgment  most 
follow. 

Vol.  Vm.— 82 
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The  judgment  Ib  affirmed. 
J,  Brownlee,  for  the  State. 
J.  M,  Harlan,  for  the  appellee. 

(1)  AnU,  409. 


Fridayy 
January  2\^. 
1857.  ' 


Marshall  v.  The  State. 

Where  several  persons  are  jointly  charged,  but  separately  tried,  thej  are 
competent  witnesses  for  each  other,  if  the^r  consent  to  testify. 

On  trial  for  assault  and  battery,  the  defendant  may  give  in  eridence  a 
transcript  of  a  justice  of  the  peace  setting  forth  a  conyiction  for  to 
assault  and  battery  upon  the  same  party;  but  unless  the  transactions 
be  identified,  it  will  be  but  a  link  in  the  chain  of  CTidence  going  to 
show  a  former  conyiction. 

APPEAL  from  the  Henry  Court  of  Common  Pleas. 

Per  Curiam, — Information  for  assault  and  battery. 
Marshall  offered  as  a  witness  one  Cray,  charged  in  the 
information  for  the  same  offense,  but  who  was  not  on 
trial,  and  was  willing  to  testify.  On  objection  made, 
the  Court  excluded  the  witness,  and  Marshall  excepted. 
This  was  erroneous.  Where  several  persons  are  jointly 
charged  but  separately  tried,  they  are  competent  wit- 
nesses for  each  other  if  they  consent  to  testify.  Eventt 
V.  The  Statey  6  Ind.  K  495. 

The  transcript  of  a  justice  of  the  peace,  setting  forth 
a  conviction  of  Marshall  for  an  assault  and  batterv  on 
the  same  party,  was  offered  in  evidence,  but  being  oh- 
jected  to,  was  excluded.  This  was  also  erroneous.  It 
should  have  gone  to  the  jury  for  what  it  was  worth.  To 
reap  any  benefit  from  it,  Marshall  must  still  identify  the 
transaction ;  otherwise  it  was  but  a  link  in  the  chain  of 
evidence  going  to  show  a  former  conviction  for  the 
same  offense. 


OF  THE  STATE  OP  rNDIANA.  499 

The  judgment  is  reversed  with  costs.     Cause  re-  ^o'-  Term, 
manded,  &c.  ^^^^- 

W.  Grose,  for  the  appellant.  Bmwmi 

J.  Brown^  for  the  State.  Thb  State. 


BoswBLL  and  Others  u.  The  State. 

Malicious  trespass.  The  affidayit  and  information  alleged  that  the  de- 
fendants unlawfully^  maliciously,  and  mischicTously  did  injure  and 
cause  to  be  injured,  a  sign,  the  property  of,  &c.,  of  the  value,  &c.,  to  the 
damage,  &c.  Held,  that  the  phrase  <' injured  and  caused  to  be  injured," 
is  not  objectionable. 

But  it  seems  that  the  offense  is  not  sufficiently  described ;  the  specific 
injury  should  have  been  shown. 

Errors  must  be  specially  assigned*  a  statement  that  "every  order  made 
against  the  defendant  was  erroneous,''  is  too  vague. 

Where  the  evidence  is  not  in  the  record,  this  Court  will  presume  that  the 
action  of  the  Court  below,  in  overruling  a  motion  for  a  new  trial,  was  f 
correct 

APPEAL  from  the    Tippecanoe  Court  of  Common  Friday, 
Pleas.  ^^^  2a, 

Per  Curiam, — Information  for  malicious  trespass. 
Trial  by  jury,  verdict  guilty,  and  judgment. 

The  errors  assigned  are— 

1.  In  overruling  the  motion  to  quash. 

The  affidavit  and  information  allege  that  the  defend- 
ants unlawfully,  maliciously,  and  mischievously  did  in- 
jure and  cause  to  be  injured,  a  sign,  the  property  of,  &c., 
of  the  value  of  16  dollars,  to  the  damage  of  the  propri- 
etor, Ac,  16  dollars. 

The  phrase,  "  injured  and  caused  to  be  injured,"  is  not 
objectionable.     The  State  v.  Kuns^  5  Blackf.  814.    The 
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Not.  Term,    phraseology  WEB  the  same  in  that  case,  and  was  held 
good  in  an  indictment  under  the  old  practice. 


BOflWCLL 


▼. 


It  is  prohahle  that  the  description  of  the  offense  is  too 
The  Stati.  vague,  as  in  The  State  v.  Aydehtt^  7  Blackf.  157.  But 
as  the  d^efendant  pleaded  over,  and  did  not  except  to  the 
opinion  of  the  Court,  overruling  the  motion  to  quash, 
the  record  does  not  present  anything  in  that  behalf  to 
be  considered.  Homberger  v.  The  States  5  Ind.  R.  300. — 
Leyner  v.  The  State,  at  the  present  term  (1). 

2.  The  second  error  is,  that  every  order  made  by  the 
Court  against  the  defendant  was  erroneous. 

This  is  too  vague  to  meet  the  requirement  of  the 
statute.  The  errors  must  be  specially  assigned.  2  R,  S. 
p.  161;  7  Ind.  R.  580;  Id.  589;  and  several  cases  at  the 
present  term  (2). 

8.  That  the  Court  erred  in  overruling  the  motion  for 
a  new  trial. 

The  evidence  is  not  in  the  record.  We  must  presume 
the  ruling  of  the  Court  in  that  behalf  correct.  Majisur 
V.  The  Indianapolis,  ^c,  Plankroad.  Company,  at  the  pre- 
sent term  (8). 

The  judgment  is  affirmed  with  costs. 

G,  A.  Wood  and  2).  P.  Vinton,  for  the  appellants  (4). 

J.  L.  Miller,  for  the  State  (5). 

(1)  Ante,  490. 

(2)  Biley  t.  Murray,  ante,  854. 
(8)  Ante,  487. 
(4)  Counsel  for  tbe  appellants  cited  Tht  St4iU  y.  AydeloU,  7  Blackf.  lo7; 

Th»  StttU  y.  Miles,  4  Ind.  R.  677. 

(6)  Counsel  for  tlie  State  cited  The  State  y.  Merrill,  8  Blackf.  346;  Tit 
Suae  y.  Kwu,  6  id.  814;  The  SUUe  y.  Shcumy  8  id,  815;  Read  y.  The  State. 
1  Ind.  R.  611. 
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Not.  Term, 

Paul  v.  Baughbr  and  Others.  ^^^^' 

Mabtih 
▼. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.     Howell. 

Per  Curiam. — Suits  upon  notes  by  the  assignee  against  -J^**^j 
the  maker.  Answer,  in  each  case,  setting  up  a  set-off.  1867. 
Reply,  that  before  the  plaintifls  purchased  the  notes, 
they  called  on  the  mater,  defendant,  and  informed  him 
that  they  were  about  purchasing  the  notes,  and  asked 
him  if  he  had  any  set-off  or  other  defense  to  them,  and 
that  he  replied  that  he  had  none  whatever,  and  would 
set  up  none,  if  they  purchased  the  notee.  Demurrer  to 
this  reply  overruled.  Judgment  for  plaintiff  on  the 
trial  of  the  cause. 

The  Court  did  not  err  in  overruling  the  demurrer.  It 
showed  a  good  estoppel  to  the  defendant's  setting  up 
any  set-off.  Sloaii  v.  Tfie  Richmond,  ^c,  Company,  6 
Blackf.  175.  No  other  question  is  presented  by  the 
record. 

The  judgment  is  affirmed  with  1  per  cent,  damages 
and  costs  (1). 

W.  Henderson,  for  the  appellant. 

J".  S,  Scobey  and  W.  Cumback,  for  the  appellees. 

(1)  Two  other  cases  between  the  same  parties  and  precisely  like  this, 
were  this  day  afOirmed. 


Martin  and  Another  v.  Howell  and  Another. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.  Friday, 
Per  Curiam. — ^In  this  case  the  process  was  served. on  isst!^    ' 
the  21  st  of  September,  and  the  first  day  of  the  term  of 
the  Court  following  was  the  first  day  of  October  ensuing. 
The  service  was  in  time.    This  is  the  only  question. 


4d6  CASES  IN  THE  ST7PBSME  OOUBT 

Not.  Term,   acfibes  the  pnuisluiient  for  a  common  nuisance ;  bnt  it 

does  not  define  the  offense.  We  must,  therefore,  refer  to 

Hackmvt  ^g  common  law  to  learn  in  what  it  consists." 
The  Statb.  But  there  is  not  now  in  this  State  any  such  thing  as 
a  common-law  offense.  We  cannot  look  to  (he  eom^ 
mon  law  for  the  definition  of  a  nuisance  or  any  other 
(»ime.  ^^  Crimes  and  misdemeanors  must  be  defined, 
and  the  punishment  therefor  affixed,  by  statutes  of  this 
Btate,  and  not  otherwise."  1  B.  8.  p.  852w — BruUcn  v. 
The  State,  4  Ind.  B.  601.  It  is  very  clear  that  the  def- 
initicm  may  be  particular,  as  in  the  17th  section  of  the 
liquor  act  of  1868,  or  it  may  be  general.  In  the  17th 
section,  supra,  the  l^^lature  define  one  species  of  nui- 
sance, and  affix  the  punishment.    Acts  of  1858,  p.  89. 

It  clearly  follows  that,  unless  the  legislature  have  by 
some  general  or  particular  definition  declared  what  shall 
constitute  a  nuisance,  so  as  to'  embrace  the  offense  here 
charged,  and  prescribed  the  proper  punishment  therefor, 
there  cannot  now  be  any  such  offense  in  this  State. 

Through  all  the  revisions,  from  1831  to  the  pres^it 
time,  the  following  has  been  the  general  enactment  on 
the  subject  of  nuisance.  ^'  Eveiy  person  who  shall  emcit 
or  continue  and  maintain  any  pubUc  nuisance  to  the 
iigury  of  any  part  of  the  citiz^is  of  this  State,  shall  be 
fined  not  exceeding  100  dollars."  B.  S.  1843,  p.  974.— 
2  B.  S.  1852,  p.  428.  In  the  revision  of  1848,  keeping 
open  saltpetre  caves,  or  others  of  noxious  quality, 
and  tippling-houses  kept  in  a  disorderly  manner,  were 
defined  as  common  nuisances.  B.  S.  1848,  p.  975.  The 
definition  of  tippling-houses  is  substantially  retained  in 
the  revision  of  1852.  2  B.  S.  p.  429.  With  the  gene- 
ral enactment  above  quoted  before  them,  thia  C!ourt  has 
decided  that  it  was  not  a  deifiniti<Hi  of  a  nmsanoe,  but 
simply  prescribed  the  punishment.  6  Blackf  9Upra» 
If  it  was  not  a  definition  then,  it  is  not  a  definition 
now.  Nor  can  we  now,  as  then,  look  to  the  common 
law  for  a  definUion.  Unless  there  be  some  statute  giv- 
ing either  a  general  or  particular  definilion  of  a  nuisaaee, 
which  conld  by  reasoaalde  intendmept  be  made  to  em- 
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brace  the  facts  stated  in  the  infonnation,  the  judgment  *^o^-  Term, 
cannot  be  sustained.  

In  the  code  of  civil  practice  we  find  the  following  '^'"  ^^" 
definition  of  a  nuisance,  viz. ;  "  Whatever  is  injurious  to  Tatlo*. 
health,  or  Indecent,  or  offensive  to  the  senses,  or  an  ob- 
struction to  the  free  use  of  property,  so  as  essentially  to 
interfere  with  the  comfortable  enjoyment  of  life  or  pro- 
perty, is  a  nuisance."  2  R.  8.  p.  176.  Thus  have  the 
le^slature  defined  or  declared  what  shall  constitute  a 
nuisance,  as  they  had  the  right  to  do.  Bepley  v.  The 
State^  4  Ind.  R.  264.  Indeed,  the  legislature  has,  ever 
since  the  existence  of  the  State,  assumed  to  declare 
what  shall  constitute  a  nuisance,  and  that,  too,  both 
generally  and  specially. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

F.  M.  Finchy  for  the  appellant. 

D.  C.  Chipman^  for  the  State. 

(1)  Counsel  for  the  appeUant  cited  8  Black.  Com.  Wend.  ed.  122,  216; 
4  (4-  167;  5  Bac.  Abr.  147,  162;  2  Carr.  and  Payne,  488. 


Thb  State  v.  Taylor. 

APPEAL  from  the  Ghrant  Court  of  Common  Pleas.    Friday^ 

Per  Curiam. — ^Information  against  Taylor  for  failing  igJJT''  ^ 
to  comply  with  the  assessment  law.     On  motion  of 
Taylor  J  the  Court  below  quashed  the  information.    The 
State  appeals. 

This  case  is  similar  to  that  of  The  &ate  v.  Atkinson, 
decided  at  the  present  term  (1). 

For  the  reasons  there  given,  the  same  judgment  must 
follow. 

Vol.  Vm.— 82 
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Not.  Term, 

1856. 

Marshall 

V. 

The  8tati*. 
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The  judgment  is  affirmed. 
J.  Brownlccy  for  the  State. 
J.  M.  HarlaUy  for  the  appellee. 

(1)  Ante,  409. 


Friday^ 

January  28. 
1857. 


Marshall  v.  The  State. 

Where  several  persons  are  jointly  charged,  but  separately  triedj  they  are 
competent  witnesses  for  each  other,  if  they  consent  to  testify. 

On  trial  for  assault  and  battery,  the  defendant  may  give  in  eridence  a 
transcript  of  a  justice  of  the  peace  setting  forth  a  conyiction  for  an 
assault  and  battery  upon  the  same  party;  but  unless  the  transactions 
be  identified,  it  will  be  but  a  link  In  the  chain  of  eYidence  going  to 
show  a  former  conyiction. 

APPEAL  from  the  Henry  Court  of  Common  Pleas. 

Per  Curiam. — ^Information  for  assault  and  hatterv. 
Marshall  offered  as  a  witness  one  Cray^  charged  in  the 
information  for  the  same  offeuse,  but  who  was  not  on 
trial,  and  was  willing  to  testify.  On  objection  made, 
the  Court  excluded  the  witness,  and  Marshall  excepted. 
This  was  erroneous.  Where  several  persons  are  jointly 
charged  but  separately  tried,  they  are  competent  wit- 
nesses for  each  other  if  they  consent  to  testify.  JSccntt 
V.  The  State,  6  Ind.  R.  495. 

The  transcript  of  a  justice  of  the  peace,  setting  forth 
a  conviction  of  Marshall  for  an  assault  and  batterv  on 
the  same  party,  was  offered  in  evidence,  but  being  ob- 
jected to,  was  excluded.  This  was  also  erroneous.  It 
should  have  gone  to  the  jury  for  what  it  was  worth.  To 
reap  any  benefit  from  it,  Marshall  must  still  identify  the 
transaction ;  otherwise  it  was  but  a  link  in  the  chain  of 
evidence  going  to  show  a  former  conviction  for  the 
same  offense. 


OF  THE  STATE  OP  DTDIAKA. 


The  judgment  i8  reversed  with  costs, 
manded,  &e. 

W,  Grose,  for  the  appellant. 
J.  Brotmiy  for  the  State. 


Cause  re- 
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Not.  Term, 

1856. 

B08WILL 
▼. 

Tbb  Statk. 


BoswBLL  and  Others  v.  Tub  State. 

Malicious  trespass.  The  affidavit  and  information  alleged  that  the  de- 
fendants unlawfully,  maliciously,  and  mischievously  did  injure  and 
cause  to  be  injured,  a  sign,  the  property  of,  &c.,  of  the  value,  &c.,  to  the 
damage,  &c.  Heldj  that  the  phrase  "injured  and  caused  to  be  injured,'' 
is  not  objectionable. 

But  it  seems  that  the  offense  is  not  sufficiently  described ;  the  specific 
injury  should  have  been  shown. 

Errors  must  be  specially  assigned*  a  statement  that  "every  order  made 
against  the  defendant  was  erroneous,"  is  too  vague. 

Where  the  evidence  is  Dot  in  the  record,  this  Court  will  presume  that  the 
action  of  the  Court  below,  in  overruling  a  motion  for  a  new  trial,  was  f 
correct 


APPEAL  from  the    Tippecanoe  Court  of  Common  Friday^ 
Pleas.  ^^^  2a, 

Per  Curiam. — Information  for  malicious  trespass. 
Trial  by  jury,  verdict  guilty,  and  judgment. 

The  errors  assigned  are — 

1.  In  overruling  the  motion  to  quash. 

The  affidavit  and  information  allege  that  the  defend- 
ants unlawfully,  maliciously,  and  mischievously  did  in- 
jure and  cause  to  be  injured,  a  sign,  the  property  of,  Ac, 
of  the  value  of  16  dollars,  to  the  damage  of  the  propri- 
etor, Ac,  16  dollars. 

The  phrase,  "  injured  and  caused  to  be  injured,"  is  not 
objectionable.     The  State  v.  Kuns,  5  Blackf.  814.    The 
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Not.  Tenn» 

1856. 

MA.R8HALI. 
V. 

The  Stath. 
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The  judgment  ie  affirmed. 
J.  Brownleey  for  the  State. 
J.  M.  Harlan^  for  the  appellee. 

(1)  Ante,  409. 


Friday, 
January  2H. 
1857.  ' 


Marshall  v.  The  Stats. 

Where  several  persons  are  jointly  charged,  but  separately  tried,  they  are 
competent  witnesses  for  each  other,  if  they*  consent  to  testify. 

On  trial  for  assault  and  battery,  the  defendant  may  give  in  eTidenee  a 
transcript  of  a  justice  of  the  peace  setting  forth  a  conyiction  for  an 
assault  and  battery  upon  the  same  party;  but  unless  the  transactions 
be  identified,  it  will  be  but  a  link  in  the  chain  of  eTidenee  going  to 
show  a  former  conviction. 

APPEAL  from  the  Henry  Court  of  Common  Pleas. 

Per  Curiam, — Information  for  assault  and  battery. 
Marshall  offered  as  a  witness  one  Cray,  charged  in  the 
information  for  the  same  offense,  but  who  was  not  on 
trial,  and  was  willing  to  testify.  On  objection  made, 
the  Court  excluded  the  witness,  and  Marshall  excepted. 
This  was  erroneous.  Where  several  persons  are  jointly 
charged  but  separately  tried,  they  are  competent  wit- 
nesses for  each  other  if  they  consent  to  testify.  Eureti 
V.  The  State,  6  Ind.  R.  495. 

The  transcript  of  a  justice  of  the  peace,  setting  fortli 
a  conviction  of  Marshall  for  an  assault  and  battery  on 
the  same  party,  was  offered  in  evidence,  but  being  ob- 
jected to,  was  excluded.  This  was  also  erroneous.  It 
should  have  gone  to  the  jury  for  what  it  was  worth.  To 
reap  any  benefit  from  it,  Marshall  must  still  identify  the 
transaction;  otherwise  it  was  but  a  link  in  the  chain  of 
evidence  going  to  show  a  former  conviction  for  the 
same  offense. 


OP  THE  STATE  OF  INDIAIf  A. 


The  judgment  is  reversed  with  costs, 
manded,  &c. 

W,  Grose,  for  the  appellant, 
J".  Brown,  for  the  State. 


Cause  re- 
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JNoY.  Term, 

1856. 

BOSWSLL 

▼. 

Thb  Statk. 


BoswBLL  and  Others  v.  The  State. 

Malicious  treBpass.  The  affidavit  and  information  alleged  that  the  de- 
fendants unlawfully,  maliciously,  and  mischievously  did  injure  and 
cause  to  be  injured,  a  sign,  the  property  of,  &c.,  of  the  value,  &g.,  to  the 
damage,  &c.  Held^  that  the  phrase  ''injured  and  caused  to  be  injured,'' 
is  not  objectionable. 

But  it  seems  that  the  offense  is  not  sufficiently  described ;  the  specific 
injury  should  have  been  shown. 

Errors  must  be  specially  assigned*  a  statement  that  "every  order  made 
against  the  defendant  was  erroneous,"  is  too  vague. 

Where  the  evidence  is  Dot  in  the  record,  this  Court  will  presume  that  the 
action  of  the  Court  below,  in  overruling  a  motion  for  a  new  trial,  was  f 
correct 


APPEAL  from  the    Tippecanoe  Court  of  Common  Friday, 

Pleas.  JanuJy  28» 

Per  Curiam. — Information  for  malicious  trespass. 
Trial  by  jury,  verdict  guilty,  and  judgment. 

The  errors  assigned  are — 

1.  In  overruling  the  motion  to  quash. 

The  affidavit  and  information  allege  that  the  defend- 
ants unlawfully,  maliciously,  and  mischievously  did  in- 
jure and  cause  to  be  injured,  a  sign,  the  property  of,  &c., 
of  the  value  of  16  dollars,  to  the  damage  of  the  propri- 
etor, Ac,  16  dollars. 

The  phrase,  "injured  and  caused  to  be  injured,"  is  not 
objectionable.     The  State  v.  KunSy  5  Blackf.  814.    The 
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Not.  Term, 

1856. 

SwonroRD 

T. 

Gray. 


BwoFFORD,  Administrator  v.  Geay. 

A  distributee  of  a  decedent^ b  estate,  is  a  competent  witness  for  the  ad- 
ministrator in  a  suit  against  the  latter  to  recover  money  claimed  to  be 
due  from  the  estate. 

Where  an  agent  acts  for  his  principal  in  transactions  with  others,  the 
act  of  the  agent  is,  in  contemplation  of  law,  the  act  of  the  principal ; 
but  when  an  agent  makes  a  charge  against  his  principal,  he  canaot 
insist  that  that  entry  is  the  act  of  the  principal. 

Transactions  of  principal  and  agent  are  ordinarily  goTerned  by  the 
same  rules  of  eyidence  that  apply  to  transactions  between  other  per- 
sons. 


Mondttjfy 
January  26, 
1867. 


APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

GooKiNS,  J. — ^This  action  was  brought  by  Havem 
Gray  against  Swofford,  as  administrator  of  the  estate  of 
Alexander  Gray^  deceased,  upon  a  liability  incurred  by 
the  deceased  in  his  lifetime,  to  the  plaintiff,  chiefly  for 
personal  eervices.  A  trial  by  juiy  resulted  in  a  verdict 
for  the  plaintiff  for  1,142  dollars  and  58  cents.  Xew 
trial  refused,  and  judgment. 

On  the  trial  the  defendant  offered  one  Berry  as  a  wit- 
ness, who  was  a  grandson  of  the  deceased,  the  only  heir 
of  a  deceased  child  of  the  intestate,  and,  as  such,  enti- 
tled to  a  distributive  share  of  the  estate.  He  was  ex- 
cluded on  the  ground  of  interest. 

The  statute  declares  that  no  person  shall  be  rendered 
incompetent  by  reason  of  any  incapacity  from  crime  or 
interest;  but  a  party  to  the  action,  or  one  for  whose  use 
the  action  is  brought,  shall  not  be  competent.  2  R.  S. 
p.  80,  s.  238.  In  the  Newcastle  and  Richmond  Railroad 
Company  v.  Brumbackj  5  Ind.  R.  543,  we  held  that  a 
stockholder  in  the  corporation  was  not  a  person  for 
whose  use  the  action  was  brought,  within  the  meaniDg 
of  the  statute,  and  that  he  was  a  competent  witness.  In 
New  Yorkj  they  have  a  similar  statute — ^the  difference 
being  that  it  excludes  one  for  whose  immediate  use  the 
suit  is  brought.  Under  that  statute,  the  Court  of  Ap- 
peals held  that  a  residuaxy  legatee  named  in  a  will,  was 
a  competent  witness  for  the  executor,  in  a  suit  to  recover 
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moneyB  claimed  to  be  due  the  estate.    Freeman  v.  Sped-   Nov.  Term, 

ding,  2  Kernan,  373.    Although  the  word  "immediate"  _1?^®! 

is  used  in  the  New  York  statute,  there  seems  to  be  no  ^'^^"<>*® 
essential  differenoe  between  that  and  our  own.  The  in-  Gkat. 
terest  of  a  distributee  is  more  remote  than  that  of  a 
stockholder  in  a  corporation.  That  of  the  latter  is 
direct,  and  the  money  if  recovered,  will  be  applied  to 
his  immediate  benefit;  while  moneys  recovered  by  an 
administrator  may  or  may  not  go  to  the  heir,  depending 
upon  the  situation  of  the  estate.  The  general  rule  con- 
tained in  the  section,  of  not  excluding  for  interest,  made 
the  witness  competent;  and  the  qualification  in  regard 
to  beneficiaries,  does  not  take  one  having  a  contingent 
interest  only,  out  of  the  rule. 

The  appellee  relies  upon  s.  301,  2  R.  S.  p.  97.  Article 
15,  in  which  that  section  is  found,  supplies  a  substitute 
for  bills  of  discovery;  and  besides  the  examination  of 
parties,  s.  301  provides  for  the  examination,  in  like 
manner,  of  one  for  whose  immediate  use  the  suit  is  pro- 
secuted or  defended.  The  view  we  have  taken,  and  the 
authorities  referred  to,  show  that  a  distributee  is  not  a 
person  for  whose  immediate  use  a  suit  like  the  present 
is  prosecuted  or  defended,  and  that  that  section  does  not 
apply. 

On  the  trial  the  Court  instructed  the  jury  as  follows : 
"If  it  is  shown  that  the  plaintiff  was  the  regularly  ap- 
pointed agent  of  the  decedent,  and  acted  as  such  in 
pursuance  of  the  appointment,  the  accounts  of  the 
agency,  and  record  of  the  transactions  done  by  the  agent 
in  and  about  the  business  of  the  agency,  are  presumed 
to  be  correct  as  against  the  decedent  and  those  repre- 
senting  him,  until  their  correctness  is  impeached." 

A  bill  of  particulars  annexed  to  the  complaint  is  as 
follows :  "  The  estate  of  Alexander  Gray  deceased,  in 
account  with  Havens  Ghray,  agent  duly  appointed  by 
said  Alexander  Gray  durinfif  his  lifetime.  The  said 
agent  claims  a  credit  for  the  following  payments  made 
for  said  Alexander  Gray,  to-wit."  Then  follow  numer- 
ous items,  amounting  to  879  dollars  and  81  cents.    The 
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Nov.  Term,    record  states  that  a  book,  purporting  to  be  the  record 
—       —  of  charges  and  other  transactions  done  by  Havens  Gray, 
SwoFFOED    ^  ^g^^^  ^f  Alexander  Gray,  and  in  his  hand  writing, 
Gray.       was  in  evidence.    As  the  charges  contained  in  the  bill 
of  particulars  appear  to  have  been  made  on  account  of 
the  agency,  we  presume  they  were  entered  upon  the 
book  referred  to.    No  other  part  of  the  claim  as  set 
forth  refers  as  specifically  to  the  agency  as  that  con- 
tained in  the  bill  of  particulars;  and  as  the  presump- 
'  tion  is  that  an  instruction  given  is  applicable  to  the 

case,  we  presume  that  these  were  the  accounts  of  the 
agency,  and  record  of  the  transactions,  referred  to  in  the 
instruction. 

This  instruction  contains  a  novel  application  of  the 
doctrine  of  agency.  Where  an  agent  acts  for  his  prin- 
cipal in  transactions  with  others,  no  doubt  the  act  of 
the  agent  is  to  be  regarded  in  law  as  the  act  of  the 
principal.  Such  is  the  case  with  a  merchant's  clerk. 
But  when  an  agent  makes  a  charge  against  his  princi- 
pal, if  he  can  insist  that  that  entry  is  the  act  of  the 
principal,  he  will  have  a  short  and  easy  method  of 
establishing  claims  to  any  amount  against  him.  If  such 
a  rule  were  to  prevail,  we  think  transactions  between 
owners  and  factors,  consignors,  and  commission  mer- 
chants, clients  and  attorneys,  and  the  numerous  other 
agencies  by  which  business  is  transacted,  and  in  which 
entries  are  necessarily  made,  would  soon  be  brought  to 
an  end.  Transactions  of  principal  and  agent,  are  ordin- 
arily governed  by  the  same  rules  of  evidence  that  apply 
to  transactions  between  other  persons.  The  instruction 
was  wrong. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J.  B,  Julian,  for  the  appellant. 
0.  P.  Morton,  C.  H.  Test,  J.  M.  Wilson,  and  M.  Tr?7- 
son,  for  the  appellee. 
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/  Not.  Term, 

1856. 


MoRGAK,  AdminiBtrator  i;.  Squibb. 

MOBOAN 
T. 

The  mode  prescribed  by  statute  for  filing  claims  against  a  decedent's       8quibb. 
estate — entering  them  upon  the  appearance  docket,  and  afterwards, 
if  necessary,  upon  ihe  issue  docket — is  a  mode  of  getting  them  into 
court  to  receiye  final  abjudication,  as  in  a  suit  at  law. 

Suit  commenced  March  28th,  1856,  in  the  Decatur  Common  Pleas,  against 
an  administrator,  upon  a  note  due  from  the  decedent.  Answer,  that 
on  the  28d  day  of  January ^  1866,  two  days  before  the  close  of  the  Jim- 
uary  term  of  said  Court,  the  claim  which  is  the  foundation  of  this 
suit  was  filed  in  said  Court,  and  then  and  there  placed  upon  the  ap- 
pearance docket;  and  that  at  the  present  term  \^Aprilj  1856]  of  said 
Court,  defendant  had  admitted  and  allowed  the  same  upon  said  docket. 
Demurrer  sustained.  Jleldj  that  the  answer  showed  a  prior  action 
pending  for  the  same  cause. 


APPEAL  from  the  Decatur  Court  of  Common  Pleas.  Tuesday, 

Perkins,  J. — Squier  sued  Morgan^  administrator  of  1^7^^  '' 
Lathropy  deceased,  in  the  Decatur  Common  Pleas,  upon 
a  note  due  from  the  deceased  intestate.  The  suit  was 
commenced  on  the  28th  of  March^  1856.  Morgan  an- 
swered, "that  on  the  2Sd  day  oi  January ^  1856,  and  two 
days  before  the  close  of  the  January  term,  1856,  of  said 
Court  of  Common  Pleas,  the  claim,  which  is  the  found- 
ation of  this  suit,  was  filed  in  said  Court  of  Common 
Fleas,  and  was  then  and  there  placed  upon  the  appear- 
ance docket,  and  that,  at  the  present  term  of  the  Court 
he  had  admitted  and  allowed  said  claim  upon  said  ap- 
pearance docket,  wherefore,"  &c. 

Demurrer  to  this  answer  sustained;  and  final  judg- 
ment for  the  plaintiff  on  the  note. 

The  Court  of  Common  JPleas  has  exclusive  jurisdic- 
tion of  all  matters  relating  to  the  settlement  and  distri- 
bution of  the  estates  of  decedents.    2  B.  S.  p.  17,  s.  4. 

It  is  made  the  duty  of  those  having  claims  against 
such  estates,  unless  the  claims  be  cert^tin  judgments  or 
mortgages,  to  file  a  statement  of  them  in  the  ofiice  of 
the  clerk  of  the  court,  within  one  year,  &c.  2  R.  S.  p. 
260,  8.  62. 

It  is  made  the  duty  of  the  administrator  to  attend, 
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^^T qIT"'    ^^  i^rm  to  term,  and  see  to  the  allowance  or  defense 
^^^^'      of  such  claims.    2  R.  S.  p.  262,  s.  68. 
MoEQAN         j^  jg  ^j^^  ^^^  ^£  ^^^  clerk  of  the  court  to  enter  npon 

Squibb,  the  appearance  docket  a  list  of  all  claims  filed,  which 
entry  is  made  constructive  notice,  and  all  the  notice 
that  is  necessary,  of  the  pendency  of  such  claims. 
Laws  of  1855,  p.  81,  s.  1. 

^'  Whenever  any  claim  against  the  estate  of  any  de- 
cedent shall  have  been  filed  and  placed  upon  the  appear- 
ance docket  of  such  court,  ten  days  before  the  first  day 
of  the  ensuing  term  thereof,  the  executor  or  adminis- 
trator of  such  estate  shall  admit  or  refuse  to  admit  such 
claim,  in  writing,  on  the  margin  of  such  appearance 
docket  opposite  such  claim.  If  such  claim  is  not  so 
admitted  before  the  last  day  of  said  term,  the  same 
shall  be  transferred  to  the  issue  docket  of  such  court, 
and  shall  stand  for  trial  at  the  next  term  thereof,  as 
other  civil  actions  pending  therein:  provided,"  Ac. 
Laws  of  1855,  p.  82,  s.  2. 

Turning  back  now  to  the  answer,  we  find  that  the 
claim — ^being  one  that  existed  against  ihe  decedent  in 
his  lifetime— on  which  this  suit  is  founded,  was  filed  in 
the  Court  of  Common  Pleas  before  the  commencement 
of  this  suit,  for  payment  by  the  administrator ;  that  it 
was  filed  ten  days  before  the  first  day  of  the  April  term, 
but  not  before. the  first  day  of  the  preceding  January 
term ;  and  that  before  the  last  day  of  said  AprU  term, 
the  claim  was  admitted  on  the  appearance  docket  by 
the  administrator ;  and  the  question  is,  does  the  answer 
show  a  prior  action  pending  for  the  same  cause?  We 
think  it  does.  We  think  the  mode  prescribed  for  filing 
claims,  entering  them  upon  the  appearance,  and  after- 
wards, if  necessary,  upon  the  issue  docket,  &c.,  is  a 
mode  of  getting  them  into  court  to  receive  final  ad- 
judication, as  in  a  suit  at  law.  We  have  so  held  in 
regard  to  claims  filed  with  county  boards,  canal  and 
railroad  companies ;  and  in  Gaston  v.  Tfie  Board,  ^c, 
8  Ind.  R.  497,  where  a  claim  had  been  filed  with  the 
county  commissioners,  diikdlowed,  and  no  appeal  tak^ 
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it  waa  held  the  judgment  of  the  commiasionen  was  a   ^o^-  I'^nn. 
bar  to  a  suit  subseqaently  brought  against  the  county      l<^^o. 


WoGaktt 


▼. 


for  the  same  demand.    See,  also,  7  Ind.  R.  on  p.  86. 

We  decide  nothing  here  upon  the  question  of  cumu*  Mbwhinkbt. 
lative  remedies ;  for  where  such  exist,  they  cannot  be 
pursued  upon  a  single  security  concurrently. 

We  have  been  cited  to  no  statute  expressly  authoriz- 
ing a  suit  in  a  case  like  the  present;  and  we  know  of 
none. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded  to  be  dismissed  (1). 

J.  S.  Scobey  and  W.  Cumback,  for  the  appellant. 

0.  B.  Hordy  for  the  appellee. 

(1)  The  judgmento  in  Morgan  t,  Jones^  and  Morgan  t.  StfUm^  on  appeal 
from  the  same  Court,  and  inToWing  the  same  question,  were  this  day  re- 
Yersed  with  ooetoi  and  the  causes  remanded  to  be  dismissed.  Counsel 
the  same  as  above. 


McCartt  and  Others  v,  MswHiNNtfr. 

A  promissory  note  giren  to  %fmM  ec9trt  for  money  belonging  to  her  be- 
fore her  marriage,  and  remaining  her  separate  property  afterwardSf 
cannot,  under  the  statutes  of  this  State,  be  pleaded  as  a  set-off  in  a 
suit  against  her  husband. 

APPEAL  from  the  Franklin  Court  of  Common  Pleas,  jwad^, 
GtooKiNS,  J. — MeCarty  and  others  brought  a  suit  against  {^^f^  ^^» 
Mewhinney  on  two  promissory  notes  indorsed  to  them 
by  jR.  TyneTy  one  for  95  dollars  and  57  cents,  and  the 
other  for  88  dollars  and  39  cents,  made  by  the  defend- 
ant. The  defendant  answered — 1.  Payment.  2.  Set- 
off of  a  note  alleged  to  be  payable  to  the  defendant 
by  TyneTj  the  assignor,  due  before  the  assignment  to 
the  plaintiffs  of  the  notes  sued  on.  8.  A  like  set-off  of 
a  note  payable  to  Agnes  Mewhinney^  wife  of  the  defend- 
VoL.  Vm.— 88 
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Not.  Term,   ant,    4.  A  set-off  of  moneys  had  and  received  by  Tyner 
to  the  defendant's  use,  before  the  assignment  of  the 


***^^*"     notes.    6.  A  set-off  of  money  paid  by  the  defendant  to 


T. 


MswHimrBT.  one  Johnson,  to  the  use  of  said  Tyner. 

Under  the  second  and  third  paragraphs  of  the  answer, 
the  defendant  filed  copies  of  the  following  instrument: 

**f  120.  BrookviUey  Sept  4, 1864.  Due  Agnes  Mewhin- 
nei/y  or  order,  one  hundred  and  twenty  dollars,  for  value 
received,  in  specie.  [Signed]  JR.  Tyner" 

The  plaintifis  demurred  to  the  second  and  third  para- 
graphs of  the  answer,  and  took  issue  upon  the  fourth 
and  fifth. 

The  demurrer  to  the  second  paragraph  was  sustained^ 
and  to  the  third  overruled,  whereupon  the  plaintiflTs  re- 
plied to  the  third,  that  said  note  of  120  dollars  was  the 
separate  property  of  the  defendant's  wife;  that  it  was 
given  for  money  that  belonged  to  her  before  marriage, 
which  was  never  reduced  to  the  defendant's  possession, 
but  was  kept  separate  by  the  wife. 

To  this  reply  a  demurrer  was  sustained. 

The  cause  was  tried  by  the  Court.  Tyner,  the  as- 
signor, testified  that  before  their  marriage,  the  defend- 
ant's wife  loaned  him  200  dollars;  after  their  marriage 
she  received  from  him  the  money  loaned,  and  after 
keeping  it  a  short  time,  she  loaned  him  120  dollars,  in 
September,  1854,  for  which  this  note  was  given.  The 
defendant  promised  to  procure  his  wife's  consent  to  have 
this  money  applied  on  his  indebtedness  to  T)/nerj  but  af* 
terwards  informed  him  that  she  refused  to  permit  it 
On  the  10th  of  OctobeTy  1864,  Tyner  failed,  and  made  an 
assignment  to  the  plaintiffs,  whom  he  preferred,  and  in- 
dorsed the  notes  to  them.  His  property  was  not  suffi- 
cient to  pay  the  preferred  creditors.  After  the  assign- 
ment, and  after  suit  brought,  the  defendant's  wife  con- 
sented to  the  set-off. 

The  Court  allowed  the  set-off,  and  found  for  the  plain- 
tiffs the  residue ;  refused  thmr  motion  for  a  new  trial, 
and  gave  judgment  accordingly. 

At  c(»nmon  law,  the  husband  may  sue  alone  upon 
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oontTacts  made  with  the  wife  before  or  dminir  marriaire.   Not.  Term, 
1  Chit.  PL  20.    He  can  assign  an  obligation  payable  to      ^^^^' 
her,  without  her  joining  in  the  assignment.    JSvans  v.     McCarty 
Secreet^  8  Ind.  K.  645.    As  he  could  have  maintained  an  Mbwhinkkt. 
action  against  TSffur  upon  the  note,  it  follows  that  he 
could  plead  it  as  a  set-off,  whether  his  wife  was  willing 
or  not.    The  question  is,  whether  this  common-law  right 
is  changed  by  statute. 

The  1  B.  S.  p.  820,  makes  some  material  changes  con- 
cerning the  marriage  relation.  On  debts  contracted  by 
the  wife  before  marriage,  it  limits  the  husband's  liability 
to  the  value  of  the  personal  property  he  may  have  re* 
ceived  by  her,  and  continues  that  liability  after  the  wife's 
death.  If  the  wife  has  lands,  judgment  on  such  a  con- 
tract may  be  rendered  against  the  husband  and  wife 
jointly,  to  be  levied  of  the  wife's  lands;  also,  for  torts 
by  the  wife.  Suits  concerning  the  wife's  lands  are  to  be 
prosecuted  by  and  against  them  jointly,  if  they  live 
together ;  if  separate,  the  wife  is  to  be  treated  as  a  feme 
sole.  It  is  provided  that  no  lands  of  any  married  woman 
shall  be  liable  for  the  debts  of  her  husband;  but  such 
lands,  and  the  rents  and  profits  therefrom,  shall  be  her 
separate  pro})erty  as  fully  as  if  she  were  unmarried.  Id. 
p.  321,  s.  5.    The  act  of  1858,  p.  57,  s.  6,  is  as  follows: 

"  The  personal  property  of  the  wife,  held  by  her  at 
the  time  of  her  marriage,  or  acquired  during  coverture 
by  descent,  devise,  or  gifk,  shall  remain  her  own  property 
to  the  same  extent,  and  under  the  same  rules,  as  her  real 
estate  so  remains;  and  on  the  death  of  the  husband  be- 
fore the  wife,  such  personal  property  shall  go  to  the 
wife,  and  on  the  death  of  the  wife  before  the  husband, 
shall  be  distributed  in  the  same  manner  as  her  real  estate 
descends  and  is  apportioned  under  the  same  circum- 
stances." 

The  object  of  these  innovations  seems  to  have  been  to 
destroy  the  community  of  interest  between  husband  and 
wife,  as  far  as  possibly  rendering  it  less  identical  than  in 
an  ordinary  partnership.  It  seems  clear  that,  under 
these  statutes,  the  defendant  was  not  the  holder  of  the 
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Collin* 
Shaw 


Not.  Term,  fiote  ID  qii6Btion  at  the  time  the  Buit  waa  commenced. 
109D.  j^  ^^^  ^^  ^^  language  of  the  statute,  '^her  separate 
property  as  fally  as  if  she  were  unmarried/'  The  stat- 
ute  requires  that  the  demand  set  off  shall  be  held  by  the 
defendant  at  the  time  the  suit  is  commenced,  and  mar 
tured  at  or  before  the  time  it  is  offered  as  a  set-off.  2  B. 
S.  p.  89,  8,  67. 

We  are,  therefore,  of  the  opinion  that  the  reply  to  the 
third  paragraph  of  the  answer  was  sufficient;  and  that 
on  the  trial  the  set-off  should  not  have  been  allowed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

G.  Holland,  for  the  appellants. 

2>.  D.  Jones  and  J7.  Berry ,  for  the  appellee. 


Collins  v.  Shaw  and  Another. 


Tuesday^ 
Januartf  21, 

I8r>7. 


If  the  tttmoet  *  plainiiiF  can  reeoyer  upon  his  cUim  as  stated,  be  within 
the  jurisdiction,  the  court  has  jurisdiction  of  the  cause. 

Where  suit  was  brought  in  the  Common  Pleas  upon  a  note  drawn  for 
more  than  1,000  doUars,  with  credits  reducing  it  to  less  than  that  sum, 
and  a  copy  of  the  note  and  credits  was  made  part  of  the  complaint, — 
keidf  that  the  Court  had  jurisdiction. 

The  damages  laid  in  the  conclusion  of  a  complaint,  do  not  enlarge  the 
claim. 

APPEAL  from  the  Morgan  Court  of  Common  Pleas. 

GooKiNS,  J. — ^This  suit  was  brought  by  Shaw  and 
Lindley  against  ColUnSj  to  review  a  judgment  whidi 
CoUins  had  previously  obtained  against  them  in  that 
Court.  The  complaint  also  contained  another  cause  of 
action ;  but  a  demurrer  having  been  sustained  to  that 
paragraph,  it  requires  no  further  notice.  The  ground 
of  error  on  which  the  review  was  prayed  was,  that  the 
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Goart  of  Common  Pleas  had  no  iuriBdiction  of  the  cause   ^o^-  '^'^^^^^ 
in  which  the  judgment  was  given.    To  show  the  want      ^^oo. 
of  jurisdiction  the  complaint  in  the  former  cause  was 
made  an  exhibit,  which  showed  that  the  action  was       Hua^ 
brought  to  recover  the  sum  due  on  a  promissory  note, 
and  that  the  plaintiff  demanded  judgment  for  1,000  dol- 
lars.   A  copy  of  the  note  was  annexed  and  made  a  part 
of  the  complaint  in  the  original  action,  in  proper  form. 
It  was  for  1,911  dollars  and  6  cents;  but  credits  were 
Altered  upon  it  which  reduced  the  amount  below  1,000 
dollars,  and  judgment  was  rendered  in  the  former  action 
for  930  dollars  and  81  cents — ^being  the  balance  due 
after  deducting  the  credits. 

To  the  complaint  for  review,  the  defendant  demurr- 
ed. His  demurrer  was  overruled,  and  he  answered, 
but  the  answer  does  not  change  the  character  of  the 
case.  It  avers  that  a  sum  less  than  1,000  dollars  was 
due  upon  the  note  when  suit  was, brought  on  it,  in  con- 
sequence of  the  credits  shown  by  the  complaint.  To 
this  answer,  the  Court  of  Common  Pleas  sustidned  a 
demurrer.  Exceptions  were  duly  taken  to  the  rulings 
of  the  Court.  The  defendant  failing  to  answer  further, 
judgment  was  given  enjoining  the  collection  of  the 
former  judgment. 

Where  tiie  amount  involved  is  1,000  dollars  or  up- 
wards, the  Court  of  Common  Pleas  has  no  jurisdiction. 
Fisher  v.  PrewUty  7  Ind.  R.  519.  The  question  arises, 
Was  the  amount  of  1,000  dollars  involved  in  the  case 
sought  to  be  reviewed?  We  think  not  In  JEpperly  v. 
lAttk,  6  Ind.  B.  844,  it  was  decided  that  if  the  utmost 
the  plaintiff  can  recover  upon  his  claim,  as  stated,  is 
within  the  jurisdiction  of  the  Court  it  is  sufficient  to 
give  jurisdiction  (1). 

The  note  with  its  credits  being  a  part  of  the  com- 
plaint, showed  that  the  plaintiff  could  not  recover  as 
much  as  1,000  dollars.  The  damages  laid  in  the  con- 
clusion did  not  enlarge  the  claim. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  directions  to  the  Court  of  Com* 
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^^TqIJT^   mon  Pleas  to  Bostain  the  demurrer  to  the  first  paragraph 
1856^  of  the  complaint. 

Shaw  jy  q  Newcomb  and  J.  S.  J^arvey^  for  the  appellant. 

Wood.  C.  C.  Navt^  for  the  appellees. 

(1)  The  apparent  diaoTepaney  between  the  oaees  of  JE^eH^  t.  JUUU 
and  Fiaher  t.  Prwfitiy  as  to  the  amount  of  the  jariBdiction  of  the  Common 
Pleas,  may  be  explained  by  reference  to  the  time  at  which  the  statutes 
•  came  in  force  conferring  jurisdiction  on  the  Circuit  and  Common  Pleas 

Courts.  When  Spptrly  t.  IMHe  was  brought  and  tried  in  the  Common 
Pleas,  the  Ciroiut  Court  act  had  not  taken  effect:  consequently  the  Com- 
mon Pleas  had  Jurisdiction  to  1,000  dollars.  When  that  act  took  effect, 
it  was  reduced  below  that  sum. 


Shaw  and  Another  v.  Wood  and  Another. 

That  a  promissory  note  is  dated  at  dnemnoH^  is  not  sufficient  evidence 

that  it  was  made  in  OAw. 
Semble^  that  the  lex  /on  furnishes,  prima  faek^  in  all  caaes,  the  mle  of 

decision;  and  that  if  either  party  wishes  the  benefit  of  a  different  rule 

or  law,  he  must  arer  and  prove  it. 
The  statute  of  1868  with  regard  to  impanneling  petit  jurors,  does  not 

repeal  or  vary  that  of  1862  anthoriiing  the  oourt  te  direct  the  sheriff 

to  summon  a  jury  firom  the  bystanders,  when  the  regular  panel  has 

been  discharged. 
A  court  may  correct  a  computation  made  by  a  jury  and  return  it  to  them 

in  the  box,  instructing  them  to  reconsider  it;  and  the  jury  may  there 

correct  it  and  retorn  their  verdict  accordingly. 


Tuetday^ 
January  27, 

1867. 


APPEAL  from  the  Randolph  Circuit  Court. 

Pbreins,  J. — Suit  upon  a  note  which  we  copy. 

« $588,65.  Cincinnati,  February  26,  1858.  Four 
months  after  date,  we,  the  subscribers,  of  Winchestery 
county  of  Randolph^  State  of  Indiana,  promise  to  pay  to 
the  order  of  Woods  and  WMs,  without  any  relief  what- 
ever from  valualion  or  appraisement  laws,  value  received, 
payable  at A.^LM.  Shaw.    Due  June  26th. 
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«  Received,  June  29, 1868,  two  hundred  dollars,  |200.   Nov.  Tem, 
Received  October  25, 1858,  fifty  dollars,  $50."  -   ^^^^• 


Answers  of  payment,  failure  of  consideration,  &c., 


Sbaw 


V. 


upon  which  isues  were  taken.  Trial  by  jury;  judgment       Wooo. 
for  plaintifi,  and  for  its  collection  without  relief,  &c. 

The  appellants  contend  that  as  the  note  was  made  in 
Ohio  J  and  did  not  specially  waive  the  valuation  laws  of 
Indianay  the  Court  should  not  have  rendered  judgment 
without  relief,  &c. 

The  only  evid^ice  that  the  note  was  made  in  Ohio  is 
the  fiEtct  that  it  is  dated  at  OincinnaHj  that  is  not  suffi- 
cient. We  do  not  know  what  CincinnaM  that  is.  Hutch- 
ins  V  Hanna  and  another,  at  this  term  (1). 

We  rest  the  branch  of  the  case  now  under  considera- 
tion, on  this  point,  and  decide  no  other,  but,  by  way  of 
suggestion,  take  leave  to  remark  that  no  law  of  Ohio 
was  proved  in  the  case,  and,  hence,  the  Court,  probably, 
would  necessarily  act  upon  the  law  of  our  own  State. 
In  Monroe  v.  Douglass^  1  Belden,  447,  it  is  said  to  be  ^^  a 
well  settled  rule,  founded  on  reason  and  authority,  that 
the  lex  foriy  or  in  other  words,  the  laws  of  the  country 
to  whose  courts  a  party  appeals  for  redress,  furnish,  in 
all  cases,  prima  faciej  the  rule  of  decision ;  and  if  either 
party  wishes  the  benefit  of  a  diflferent  rule  or  law, 

he  must  aver  and  prove  it."     See,  also,  15 

Maine  (3  Shepley),  470.— 1  Doug.  (Mich.)  879.-6  B. 
Monr.  579.-3  Barb.  20.-1  Texas,  208. 

In  15  Maine,  147,  it  is  held  that  the  common  law  is    "* 
not  necessarily  presumed  in  force  in  the  different  States 
of  the  Union.    See,  Doe  v.  CoUinSy  1  Ind.  R,  24. 

In  McCormick  v.  Gamettj  27  Eng.  L.  and  Eq.  Rep.  889 
it  is  held  that  a  foreign  law,  proved  in  one  case  in  a 
court,  will  not  necessarily  be  acted  on  by  that  court  in 
other  cases  therein ;  but  it  seems  to  have  been  decided 
that  if  a  jury  act  upon  a  foreign  law  without  its  being 
proved,  the  judgment  will  not,  for  that  cause,  be  set 
aside  by  the  court,  if  the  law  was  rightly  applied.  15 
Conn.  R.  589.  We  have  thrown  in  these  references, 
simply  for  future  convenience,  not  as  particularly  ap- 


Bhaw 

V. 
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*^*7q  J«™'  plioable  in  this  case.  Here,  the  note,  had  it  even  been 
.  made  in  OAto,  stipulated  for  a  waiver  of  appraisement 
laws.  Our  laws  authorize  notes  with  such  stipulations, 
Wood.  and  judgments  upon  them  accordingly.  It  was  not 
shown  that  the  laws  of  Ohio  were  different.  See  LUUe 
V.  White  and  another,  8  Ind.  R.  544.  Perhaps  the  waiv- 
ing would  have  been  operative  in  this  State,  even  had 
the  laws  of  Ohio  been  different.  Besides,  in  this  case, 
the  note  seems  to  have  been  made  payable  in  Indiana. 

No  point  is  made  on  the  informality  in  its  execution. 

To  try  the  cause,  a  jury  was  summoned  from  among 
the  bystanders,  the  regular  panel  having  been  discharged. 
The  statute  of  1852  authorizes  such  a  proceeding,  and 
the  statute  of  1853,  which  is  merely  supplementary  to 
that  of  1852,  does  not  repeal  or  vary  the  latter,  touch- 
ing this  point.    See  Laws  of  1858,  p.  82. 

But  one  more  point  is  made  by  counsel  in  the  bii^ 
filed.  It  is  this :  When  the  juiy  returned  their  verdict, 
the  Court,  on  inspecting  it,  discovered  a  clerical  error 
in  computing  the  amount  due  on  the  note,  and  suggest- 
ed it  to  the  jury.  The  Court  made  a  computation,  and 
handed  the  paper  containing  it  to  the  jury,  telling  them 
to  examine  it,  and  to  go  over  the  computation  again 
themselves,  and  if  they  found  their  former  one  errone- 
ous to  correct  it.  The  jury  then  calculated  anew  the 
interest  upon  the  note,  deducted  payment,  &c.,  and  re- 
turned a  verdict  different  by  some  seven  dollars  frt>m 
the  first.    This  was  done  in  the  jury  box. 

We  think  there  was  no  error  in  this.  See  Noble  v. 
Epperlyy  6  Ind.  R.  468 ;  Hall  v.  The  Staie^  at  the  present 
term  (2). 

Per  Curiam. — The  judgment  is  affirmed  with  2  per 
cent,  damages  and  costs. 

B.  McClelland^  for  the  appellants. 

S.  Cdgrove  0.  P.  Morton^  for  the  appellees. 

(1)  Po9i^  the  last  case  at  this  term. 

(2 )  AnU,  489. 
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Not.  Tern, 

Key  and  Wife  v.  Addicks  and  Others.  ! — 

WOOOBVFF 
▼. 

APPEAL  from  the  Perry  Circuit  Court.  Tm  Staw. 

Per  Curiam. — Complaint  to  foreclose  a  mortgage  exe-  ^^^^^'^i 
cuted  by  Key  and  wife  to  secure  the  note  of  L.  D.  Stick-  1867. 
ney  k  Co.,  of  which  firm  Key  was  a  partner.  The  de- 
cree is  against  the  defendants,  Key  and  wife,  for  the 
amount  of  the  note  and  interest ;  and  in  case  the  mort- 
gaged premises  should  fail  to  satisfy  the  debt,  then  that 
the  plaintiffs  have  further  execution  against  the  defend- 
ants, Key  and  wife,  to  satisfy  the  same. 

The  personal  judgment  against  Mrs.  Key^  is  erroneous. 
She  is  in  coui*t  for  the  sole  purpose  of  concluding  her 
marital  rights  in  the  mortgaged  premises.  Having 
executed  the  mortgage  with  her  husband,  she  is  a 
proper  party  for  that  purpose.  But  she  is  not  a  debtor, 
nor  in  any  other  sense  a  party  to  the  suit. 

The  decree  should  be  against  Key  alone,— ordering 
the  mortgaged  premises  and  all  the  rights  of  Key  and 
wife  therein  to  be  sold,  &c.;  and  in  case  the  proceeds 
should  not  be  sufficient  to  satisfy  the  debt,  then  that 
further  execution  go  to  be  levied  of  Keifs  property 
only. 

The  judgment  is  reversed  with  costs.  Cause  re- 
manded, Ac. 

B.  Smithy  for  the  appellants. 


Woodruff  v.  The  State. 

A.  and  B.  were  prosecuted  for  nuisance.  A,  plead  guilty.  B,  went  to 
trial,  on  plea  of  not  guilty,  and  was  conyicted.  The  Court  taxed  the 
costs  to  ^.  up  to  the  seyeranoe.  ffeld^  that  there  was  no  error  in 
this. 
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Nov.  Term, 

1866. 

Odsll 

T. 

Jbjikins. 

Janmary  27, 
1857. 


APPEAL  from  the  La  Grange  Court  of  Common 
Pleas. 

Per  Curiam. —  Woodruff  and  Farrington  were  prose- 
cuted for  a  nuisance.  On  the  trial,  Woodruff  plead 
guilty.  Farrington  went  to  trial  on  the  plea  of  not 
guilty,  and  was  convicted.  The  Court  taxed  the  costs 
of  the  cause  up  to  the  time  of  severance  against  Wood- 
ruff.    He  excepted  and  appeals. 

The  costs  were  correctly  taxed.  Had  there  been  no 
severance,  the  conviction  of  both  would  have  carried 
the  entire  costs;  and  the  officer  could  collect  them  from 
either. 

Up  *to  the  time  of  severance,  the  costs  of  process,  wit- 
nesses, A;c.,  were  essential  to  enable  the  State  to  prose- 
cute. When  Woodruff  plead  guilty,  the  Court  most 
render  judgment ;  for  Farrington  might  have  continued 
his  case  till  the  next  term.  The  Court  could  not  sua* 
pend  judgment  against  Woodruff  till  Farrington  was 
tried.  By  the  severance  they  stood  as 'separate  cases. 
Each  conviction  carried  all  the  costs  up  to  the  severance, 
and  then  the  separate  costs  of  each. 

Perhaps  the  payment  of  the  costs  by  one  of  the  par- 
ties up  to  the  severance,  might,  if  properly  presented, 
be  a  discharge  of  the  other. 

The  judgment  is  affirmed  with  costs. 

J.  M.  Flaggy  for  the  appellant. 

D.  C.  Chipmany  for  the  State. 


Odbll  and  Others  v.  Jenkins. 


An' appeal  from  the  order  of  a  county  board  yaoating  a  road,  cannot  be 
taken  by  a  person  who  was  not  a  party  to  the  proceeding,  unlow  he 
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make  himself  a  partj  by  affidarit  that  he  is  interested  or  aggriered  by    Not.  Term, 
the  decision.  1856. 

Odell 

Y. 

APPEAL 'from  the  ShdJby  Circuit  Court.  Jbnkin». 

Per  Curiam. — The  proceeding  was  commenced  before  J^^^-^o- 
the  board  of  commiflsioners  in  Mareh,  1853,  to  vacate  a  i857. 
road.  Oddl  and  others  were  the  petitioners.  The  road 
law  of  1849  was  then  in  force.  As  there  was  no  remon- 
strance, an  order  to  vacate  was  granted.  Laws  of  1849, 
p.  106,  ss.  86,  87,  88.  Jenkins  appealed  to  the  Circuit 
Court;  but  he  does  not  appear  in  the  record  as  a  remon- 
strant, nor  does  he  file  an  affidavit  that  he  is  interested 
in  or  aggrieved  by  the  decision.  The  fifty-seventh  sec- 
tion authorizes  an  appeal  by  any  person  considering 
himself  aggrieved  by  the  decision  of  the  board,  within 
sixty  days,  and  that  the  action  of  the  appellate  court 
shall  be  final ;  but  it  is  silent  as  to  the  mode  in  which 
the  person  aggrieved  shall  make  himself  a  party.  Id. 
p.  108. 

In  the  Circuit  Court,  Odell  and  others,  appellees  be- 
low, moved  to  dismiss  the  appeal  because  Jenkins  had 
not  made  himself  appellant  by  affidavit  or  otherwise. 
The  Court  overruled  the  motion,  and  the  appellees  be- 
low excepted,  &c.,  and  now  appeal. 

We  think  .the  Court  erred  in  overruling  the  motion. 
The  fifty-sixth  section  of  the  road  law  of  1849,  is  the  same 
as  the  fifty-sixth  section  of  the  road  law  of  1848.  R.  S. 
1848,  p.  888.  Both  these  sections,  while  respectively  in 
force,  are  to  be  taken  in  connection  with  the  thirty-sev- 
enth section  of  the  article  relating  to  the  duties  of  the 
county  board.  R.  S.  1848,  pp.  186, 187.  That  section 
provides  that  if  the  person  aggrieved  by  the  decision, 
and  appealing  therefrom,  be  not  a  party  to  the  matter  or 
proceeding,  the  appeal  shall  not  be  allowed,  unless  he 
make  himself  a  party  by  affidavit  setting  forth  expli- 
citly the  nature  of  his  interest  in  the  subject-matter. 

Jenkins  not  appearing  to  be  a  party  to  the  original 
proceeding,  and  not  having  made  himself  a  party,  in  con- 
formity to  the  statute,  was  not  entitled  to  prosecute  an 
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Nov.  Tei-m,    appeal.    His  right  to  appeal  should  appear  affirmatively 

,  -  -^^ from  the  record.     Stayton  v.  HtUingSy  7  Ind.  R.  144. 

The  State        rpj^^  motion  to  dismiss  the  appeal  for  want  of  a  proper 
SwAiLs.      appellant  in  the  Circuit  Court,  was  correcfly  made,  and 
should  have  been  sustained. 

The  judgment  is  reversed  with  costs,  and  the  Circuit 
Court  is  instructed  to  dismiss  the  appeal. 
J.  Harrison  and  Jf.  M.  Eajfj  for  the  appellants. 
C.  Wright  and  T.  A.  Hendricks,  for  the  appellee. 


The  State  v.  Swails. 

If  to  the  inieni  to  oominit  a  felony  the  present  ability  to  commit  it  be  not 
joined,  the  offense  is  not  complete. 

Where  A.  fired  a  gun  at  B.  at  the  distance  of  forty  feet,  with  intent  to 
murder  him, — A.  believing  that  the  gun  was  loaded  with  powder  and 
ball,  though  in  fact  it  was  loaded  with  powder  and  a  light  cotton 
wad, — held,  that  there  was  no  assault  with  intent  to  commit  murder. 

f 

Tuesday,  APPEAL  from  the  Decatur  Circuit  Court. 

m?!*^  ,  p^  Curiam. — Indictment  for  shooting  at  one  Let 
with  intent  to  commit  murder.  Trial  by  jury,  and  ver- 
dict of  acquittal. 

The  only  question  raised  is  upon  an  instruction  given 
to  the  jury.    The  instruction  is  in  these  words : 

"  If  you  believe,  from  the  evidence,  that  at  the  time 
the  defendant  fired  the  gun  at  said  Lee,  it  was  not 
charged  with  any  thing  but  powder  and  a  light  cotton 
wad, — Swails  being  at  the  distance  of  forty  feet  from 
Lee  at  the  time, — and  that  at  that  distance  the  life  of 
Lee  was  not  at  all  endangered  or  put  in  jeopardy  by  the 
act  of  Swails  in  discharging  the  gun  at  him,  in  conse- 
quence of  the  manner  in  which  it  was  loaded;  the  de* 


HuTCHiNS  V.  Hanna,  ExecutoF. 

Proceeding  by  notice  and  motion  to  set  aside  a  levy  and  sale  of  real 
estate.  The  material  portion  of  the  notice  was  as  follows:  *^H<mna 
executor,  v.  Butchitu.  The  said  HutehiM  will  take  notice  that  at  the 
FBhrtunry  term  of  the  AUm  Circuit  Court  the  said  executor  will  moYc 
the  Court  to  set  aside  the  sale  of  lot  No.  104,  old  plat  of  Fort  Wayne^ 
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ceive  five  (Ji^llars  for  each  colt  gotten  by  the  jack,  or   ^o^-  T«rni, 

was  to  pay  the  defendant  20  dollars  per  month  for  his  . * 

services,  at  his  election.  The  season  was  to  continue  <jtchin« 
until  July;  but  the  animal  was  returned  to  the  plaintiff,  Hank  a. 
at  his  own  request,  in  May,  The  bailment  must  be 
considered  as  %  having  been  determined  by  the  mutual 
consent  of  tibe  parties.  The  plaintifi*  is  not  shown  to 
have  made  any  election.  Having  failed  to  do  so,  that 
right  necessarily  devolved  upon  the  defendant— -other- 
wise he  would  have  been  without  remedy.  Peck  v. 
Hubbard,  11  Verm.  R.  612.  He  did  so  by  his  answer, 
in  which  he  claimed  compensation  for  his  services. 
This  case  is  to  be  distinguished  from  those  in  which 
parties  engage  in  an  adventure,  looking  to  the  profits 
alone  for  compensation.  The  plaintift*  might,  perhaps, 
have  given  it  that  character,  had  he  elected  to  receive 
five  dollars  for  each  colt;  but  having  failed  to  do  so,  it 
is  governed  by  the  other  alternative  of  the  contract, 
which  at  the  defendant's  election,  and  in  accordance 
with  the  case  of  Coe  v.  Smithy  4  Ind.  R.  79,  and  others 
there  cited,  entitled  him  to  compensation  for  the  pro- 
portion of  time  for  which  his  services  were  rendered. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  Hubbard  and  M.  M.  Bay,  for  the  appellant. 

J.  Gavin  and  J,  JR.  CoverdiUy  for  the  appellee. 
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,  Mverity  at  puniahment.  Tme,  the  olAnM  may  b«  fonkd  MmpMa,  mnd 
tJie  culprit  reo«iTe  Iha  whole  pankltj  »f  tke  I«w,  wilkoat  Ui«  iuflioliim 
J  ol  the  le>at  iajur;  upon  the  object  of  bit  malice.  Bat  then,  if  tht  in- 
tended victim  Bhall  heve  eseaped  hann,  he  mnit  h»TC  been  in  peril  of 
'  'life,  limb,  or  bod;,'  elM  Uie  paniahtnent  ia  allogMliw  diaproportiimed 
to  the  offcBM. 

"Ib  the  Sing's  Bench  of  Ayjou^  the  following  ruling  waa  held  cor- 
root.  Whort  an  indictment  alleged  that  the  defbndant  ahot  at  like  pro- 
secutrix with  a  piatol  loaded  with  gunpowder  and  other  deetructiTc 
mat«rIa]B,'and  it  appeared  thai  the  pistol  tmntained  no  ball  or  ihot,  but 
gunpowder  and  wadding  only,  the  judge  told  the  jnrj,  tlat  whether  the 
plelol  wai  loaded  with  gunpowder  and  ball  or  other  deatruetiTe  matniali, 
or  with  guupowd«r  knd  paper  ddIj,  if  the  prisoner  fired  it  so  near  the 
person  of  the  prosecutrix,  and  in  such  a  direction  as  UiAt  it  would  pro- 
bably kill  her,  or  do  her  some  grieious  bodily  harm,  (he  case  waa  witbin 
the  statute.     Rez  t.  Kileiat,  R.  and  R.  S6. 

"We  r«eagniae  thla  as  law,  and  we  hold  liie  oonTarae  of  the  propoai- 
^on  to  be  true,  that  when  the  defenduit  shot  at  the  proeecutrii  with  a 
pistol  loaded  with  gunpowder  and  wadding  only,  »nd  the  priaoner  fired 
it  at  so  great  a  distance  from  the  person  of  the  pi  osecntrii  that  it  could 
not  probabl;  do  her  the  least  bodily  harm,  the  ease  waa  not  within  the 
suitule. 

"  In  the  CBM  under  consideration,  the  gun  eonUuned  a  slight  eha^ 
of  powder,  with  wadding  of  tow.  It  was  dlaebarged  by  one  woman  at 
the  peraon  of  another,  with  a  distance  of  fifty  feet  interrening,  and  ns 
probable  injury  could  result  from  the  act.  In  our  opinion  the  east 
is  not  within  the  slAtnla."  The  Court  vw«  WMnimoua.  See  2  Arehh 
Or.  PL  272,  notes.  ' 

•I      When  an  indictment  ofaarges  a  shooting  with  felonious  intent,  it  mnit 
/  be  proved  that  the  gnu  was  so  loaded  as  U  be  capable  of  doing  the  mii- 
(   chief  alleged  to  be  intended.      Fmiffhaa  t.  TIu  State,  S  Sb.  and  Henh. 
6£S.    In  this  esse  a  dispute  had  eiiatad  between  the  defendaat  below 
and  liis  neig  [htof  the  latEer  to  use  part  of  hu 

land  as  a  hi]  id  in  the  indictment  certain  sebod- 

boys  undertot  th  the  design,  as  they  oonfeMed,  M 

annoy  the  d<  luraued  by  the  defendant,  who,  at  a 

distance  of  si  the  boys,  who  was  in  the  kot  «f  get- 

ting over  a  fe  ..  Xhe  boy  alleged  U>  )i»*e  been  shot 

at  was  uninjured;  kod  no  marks  of  shot  tould  be  disooTered  in  tlw  im- 
mediate neighborhood  of  Jrhere  he  was  at  the  time.  Subeequentl;, 
marks  of  shot  were  found  in  some  hushes  and  traced  to  a  sapling  iaa 
somewhat  different  direction  from  that  which  the  boy  had  oocnpied,  and 
the  shot  were  discovered  lo  be  small  hird'Shot.  Other  testimony  went  to 
proTG  that  the  bird-sbol  were  probably  the  contents  discharged  from  the 
gun,  The  Court,  by  Taatchkb,  J.,  say:  "It  has  been  held  in  eases  de- 
cided under  statutes  similar  to  our  nwn,  that  it  must  appear  that  the 
fire-arms  were  loaded  so  as  1«  be  capable  of  doing  the  mischief  intended. 
If  loaded  with  powder  and  wadding  only,  but  if  fired  so  near  an  indi- 
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Tidual,  and  in  sach  a  direction,  tliat  it  would  probably  kill  him,  it  would  Not.  Term, 
come  within  the  statute.  But  it  would  be  absurd  to  say  that  the  dis-  1856.  ^ 
charging  a  gun,  even  loaded  with  ball,  at  so  great  a  distance  as  could  fj^^j^  Statb 
not  possibly  effect  injury  to  the  person  against  whom  it  was  directed,  v. 

eyinced  an  intention  to  kill;  and  the  same  may  be  said  of  any  thing  Swails. 
else  wherewith  the  gun  may  be  loaded.  There  was  evidence  before  the 
jury,  of  experiments  haying  been  made  with  the  gun  used  by  the  de- 
fendant, that  went  to  show  that  at  the  same  distance  at  which  he 
stood  from  the  boy  when  the  gun  was  discharged,  and  with  a  charge  of 
the  same  kind  of  bird-shot,  the  gun  was  incapable  of  taking  life.  Now, 
as  a  man's  motives  and  intentions  are  to  be  inferred  from  the  means 
which  he  uses  and  the  acts  which  he  does,  we  are  inclined  to  the  belief 
that  no  serious  damage  was  intended  by  the  defendant,  but  that  his 
object  was  rather  to  alarm  than  injure."  See  Arehb.  Cr.  PI.  270,  271, 
notes. 

Kitchen- 8  case,  cited  above,  was  decided  under  Ld.  ElUnhorougK 8  act, 
substantially  the  same  as  9  Geo.  4,  c.  31,  and  the  recent  statute.  Upon 
an  indictment  under  the  same  statute  for  priming  and  leveling  a  blun- 
derbuss, loaded  with  gunpowder  and  leaden  shot,  and  attempting,  by 
drawing  the  trigger,  to  discharge  the  same  with  intent  to  murder,  the 
jury  found  that  the  blunderbuss  was  not  primed  when  the  prisoner  drew 
the  trigger,  but  found  the  prisoner  giiilty.  On  a  case  reserved,  a  ma- 
jority of  the  judges  considered  the  verdict  of  the  jury  as  equivalent  to 
a  finding  by  them  that  the  blunderbuss  was  not  so  loaded  as  to  be  capa- 
ble of  doing  mischief  by  having  the  trigger  drawn;  and  if  such  were 
the  case,  they  were  of  opinion,  in  point  of  law,  that  it  was  not  loaded 
within  the  meaning  of  the  statute.  Carr'8  case,  Russ.  and  Ry.  377.  So 
under  the  statute  of  9  Geo.  4,  c.  81,  to  an  indictment  for  attempting  to 
discharge  a  loaded  pistol  by  drawing  the  trigger,  with  intent  to  murder, 
the  defense  was  that  the  touch-hole  was  plugged.  Pattkson,  J.,  said  to 
the  jury — '*If  you  think  that  the  pistol  had  its  touch-hole  plugged  so 
that  it  could  not,  by  possibility,  do  mischief,  the  prisoner  ought  to  be 
acquitted;  because  I  do  not  think  that  a  pistol  so  circumstanced  ought  to 
be  considered  as  loaded  arms  within  the  mean  A^  of  the  act."  Harriet  case, 
5  C.  &P,  159.  A  rifle  which  is  loaded,  but  inMj^^r  want  of  priming,  will 
not  go  off,  is  not  a  loaded  arm  within  the  tlnHHRion ;  and  the  pointing 
a  rifle,  thus  circumstanced,  at  a  person,  and  pulling  the  trigger  of  it, 
whereby  the  cook  and  hammer  were  thrown  and  the  pan  opened,  will 
not  warrant  a  conviction  either  of  felony  under  the  tliird,  or  of  assault 
under  the  eleventh  section.  R.  v.  Jamt8^  1  C.  and  K.  530.  See  Archb. 
Cr.  PI.  272,  note. 

An  indictment  under  9  Geo.  4.  c.  81,  s.  11,  for  shooting  at  a  man  with 
intent  to  murder  him,  in  different  counta  alleged  a  gun  to  have  been 
loaded  with  shot  and  various  destructive  materials.  It  appeared  that  a 
watcher  of  game,  being  out  at  night,  saw  the  prisoner  crouching  under 
a  wall,  and  said  he  knew  him,  when  the  prisoner  instantly  leveled  a  gun 
at  him.  He  stooped  to  avoid  it,  and  the  gun  went  off,  the  charge,  what- 
ever it  was,  striking  a  hairy  cap  he  bad  on  his  heod,  and  singeing  the 
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Not.  Term,    hair.    There  was  evidenoe  of  preTions  ill  will;  and  the  prisoner,  after 
1856.        his  arrest,  acknowledged  that  he  shot.    A  bag  of  shot  was  found  in 
Thk  Madison  ^^^  pocket.    It  was  objected  that  there  was  no  eTidence  to  show  that 
AND  Indiana-  the  gun  was  loaded  with  shot,  or  any  of  the  destructive  materials  charged 
poLis  Rail-   Iq  the '  indictment^  and  Pattbson,  J.,  was  strongly  of  opinion  that  the 
ROAD  Co.      objection  ought  to  prevail;  and  after  consulting  Alderson,  B.,  he  directed 
The  Trusties  ^^  acquittal.     WkUlej/'t  case,  1  Lew.  128. — ^Russ.  on  Crimes,  724.    In 
or,  AC.         Blake  ▼.  Bernard^  9  C.  and  P.  626,  where  a  co.unt  in  trespass  for  an  as- 
sault, stated  that  the  defendant  presented  a  pistol   "loaded  with  gun- 
powder, ball,  and  shot'  at  the  plaintiff,  and  there  was  no  eridence  tbii 
I  the  pistol  was  loaded;  Ld.  Abinoer,  C.  B.  said,  "It  is  stated  in  the  com- 
plaint that  the  pistol  was  loaded  with  gunpowder,  ball,  and  shot^  and  it 
is  for  the  plaintiff  to  make  that  out."     See  Russ.  on  Crimes,  725,  726, 
727.    It  was  said  that  upon  an  indictment  on  the  9  Geo.  1  c.  22,  it  wis 
necessary  to  show  that  the  instrument  was  loaded  with  gunpowder  and 
a  bullet,  slug,  or  other  deadly  substance;  but  that  it  was  sufficient  if 
such  facts  appeared  from  the  general  circumstances  of  the  case.    Robs. 
on  Crimes,  722. 

But  in  Oaldwell  y.  The  SUUe^  6  Texas  R.  18,  the  Court  charged  the  jurr 
that  if  the  defendant  presented  his  gun  at  the  prosecutor  within  shoot- 
ing distance,  the  presumption  of  law  was  that  the  gun  was  loaded;  and 
if  it  was  not,  it  devolTed  on  the  accused  to  prove  it;  and  that  he  knew 
it  was  not  loaded  when  he  presented  it.  The  charge  was  held  to  be  cor- 
rect by  the  Supreme  Court  See,  also,  The  State  v.  Cherry,  11  Ired. 
466;  The  Statej.  Smith,  *Z  Humph.  4&7. 


The  Madison  A]!i^4TDiANAP0Lis  Railroad  Company  r. 
The  Trustbbs  op  Franklin  Township. 

Tuesday,  APPEAL  froili  the  Johnson  Circuit  Court. 

vSSr^  ^'  Per  Curiam. — This  was  a  prosecution  by  the  trustee* 
of  Franklin  township,  in  Johnson  county,  against  the 
appellants,  for  obstructing  a  highway.  On  appeal,  there 
was  a  trial  by  the  Court,  and  judgment  for  the  plaiii- 
ti£&.  The  record  states  that  a  motion  for  a  new  trial 
was  made,  but  no  reasons  were  filed  as  required  by  the 
statute.    2  R.  S.  p.  119,  s.  855.    No  question  is  pre- 
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sented  for  this  Court,  and  the  judgment  is  affirmed  with   Nov.  Tem, 
10  per  cent,  damages,  and  costs. 


F.  M.  Finchy  for  the  appellants. 

S.  P.  OyleTj  for  the  appellees.  Rtah. 


DUGDALI 


Thb  Btatb  V,  HuNnB. 

APPEAL  from  the  Decatur  Circuit  Court.  7Vi«m%, 

Per  Curiam. — ^Information  for  assault  and  battery.  {^1^^^' 
In  this  case  there  is  no  assignment  of  error  on  the 
record.    The  cause  is  therefore  not  properly  before  us. 
Appeal  dismissed. 


DUGDALB  V,  RtAN. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.   Vuuda^, 
Per  Curiam. — ^The  process  in  this  case  was  served  on  f^lt^  ^^' 
the  28th  of  December,  1856,  and  the  ^rm  of  the  Court 
to  which  it  was  returnable,  commenced  on  the  7th  of 
January  following.    Excluding  the  day  of  service  and 
including  the  first  day  of  said  term,  the  service  was 
sufficient  in  point  of  time.    Martin  et  <d.  v.  Hcwdl  et  ai., 
at  the  present  term  (1). 
Vol.  Vm.— 84. 
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iTov.  Term,       The  judement  is  affirmed  with  8  per  cent,  dama/res 

1  QfvA  wo  Mr  a 

_J^^ and  costs. 

OoNWELL        J  p^^^  f^j,  ^Yi^  appellant. 

Skitii.  D.  71  Smithy  for  the  appellee. 


(1)  Ante,  501. 


CONWELL  V.  SlJITH. 


A  demurrer  to  an  answer  will  not  be  sustained  on  the  ground  that  the 
answer  contained  a  denial  of  the  plaintiff's  allegations,  and  affirma- 
tiTe  matter  in  avoidance. 

A,  hired  an  ass  to  B,  for  a  standing  season.  B,  stipulated  that  he  would 
be  accountable  for  any  accident  that  might  befall  the  animal,  and 
agreed  to  return  him  safe  and  sound  at  the  close  of  the  season,  or  to 
pay  1,000  dollars  if  damage  should  be  done  to  him.  Injuries  from 
sickness,  lightning,  and  accident  were,  in  another  part  of  the  contract, 
excepted.  Breach,  that  soon  after  the  commencement  of  the  season, 
the  defendant  returned  'the  ass  to  the  plaintiff  diseased;  and  that  of 
the  disease,  contracted  while  in  the  defendant's  possession,  and  caused 
by  the  defendant's  carelessness,  the  ass  died.  The  evidence  shoved 
that  soon  after  Uie  hiring,  the  ass  was  poisoned,  and  his  spermatic 
cord  pierced  with  a  sharp  instrument,  whereby  he  became  impotenu 
But  there  was  no  evidence  of  negligence  or  misconduct  on  the  part  of 
the  defendant.  Held,  that,  by  a  fair  construction  \>f  the  contract,  the 
defendant  was  not  liabl  J  for  the  iiguries. 

In  ordinary  cases  of  bailment,  uncontrolled  by  special  stipulations,  and 
in  the  absence  of  negligence  or  misconduct  by  the  bailee,  an  injury  to 
the  property  bailed  falls  on  the  bailor. 

By  the  contract  in  this  case,  the  plaintiff  was  to  receive  five  doUara  for 
each  colt  begotten  by  the  ass  bailed,  or  to  pay  the  defendant  20  dollars 
per  month  for  his  services,  at  his  election.  The  season  was  to  con- 
tinue until  July,  but  tlie  ass  was  returned,  at  the  request  of  the  pltin- 
tiif,  in  May, 

Held,  that  the  bailment  was  terminated  by  the  mutual  consent  of  the 
parties. 

Iffld^  also,  that  the  plaintiff  having  failed  to  elect  according  to  the  terms 
of  the  conti-nct,  tlic  defendant  might  do  so,  and  his  counter-claim  for 
services  would  lie. 
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APPEAL  from  the  Shelby  Circuit  Court.  Not  Term, 

QooKiNS,  J. — ConweU  brought  an  action  against  Smith      i^^"* 


upon  an  agreement  in  writing  substantially  as  follows:     ^"^"^ 
ConweU  being  the  owner  of  a  jack,  farmed  him  to  Smith       Smith. 
for  a  standing  season,  for  certain  hire  specified  in  the  J^^'^'^'oy 
contract.     Sm\fh  stipulated  that  he  would  be  accoimt-  i867. 
able  for  any  accident  that  should  happen  to  the  animal, 
and  agreed  to  return  him  at  the  close  of  the  season  safe 
and  sound,  or  to  pay  1,000  dollars  if  damage  should  be 
done  to  him.     Injuries  from  sickness,  lightning,  and  ac- 
cident, were  excepted.    The  breaches  alleged  are,  that 
soon  after  the  season  commenced,  the  defendant  returned 
the  animal  to  the  plaintiff  in  a  diseased  and  unsound 
condition,  of  which  sickness,  contracted  while  in  the 
defendant's  possession,  and  caused  by  his  negligence  and 
carelessness,  he  afterwards  died. 

An  answer  in  several  paragraphs  was  filed.  The  first 
paragraph  is  a  general  denial.  The  second,  admits  some 
allegations  of  the  complaint,  and  denies  others,  and  al- 
leges that  the  plaintiff  falsely  represented  the  animal  to  be 
sound,  knowing  him  to  be  unsound  and  diseased,  by  which 
he  was  put  to  great  trouble  and  expense;  and  alleges 
further  that  the  plaintiff  is  indebted  to  him  in  a  large 
sum,  to-wit,  &c.,  for  attending  to,  feeding,  and  keeping 
the  jack.  The  other  paragraphs  of  the  answer  do  not 
materially  vary  the  case,  and  need  not  be  stated  in  full. 
The  third,  sets  out  a  counterpart  of  the  contract  held  by 
the  defendant.  It  varies  somewhat  in  the  language,  but 
is  of  the  same  legal  import  as  that  held  by  the  plaintiff. 
Neither  having  been  denied  under  oath  by  the  opposite 
party,  both  stood  admitted  for  the  purposes  of  the  ac- 
tion, and  are  to  be  construed  together. 

Some  of  the  paragraphs  of  the  answer  are  demurred 
to,  on  the  ground  that  they  contained  denials  of  the 
plaintiff's  allegations,  and  affirmative  matter  in  avoid- 
ance. That  is  not  a  ground  of  demurrer.  2  R.  S.  pp. 
88,  42,  ss.  50,  64.  The  demurrers  were  properly  over- 
ruled. 


532 


CASES  IN^  THE  SUPREME  COURT 


Nov.  Term, 

1866. 

CoNWKLL 
V. 

Hmith. 


There  was  a  trial  by  jury ;  verdict  for  t|)e  defendant 
for  25  dollars;  new  trial  refused,  and  judgment. 

The  record  contains  the  evidence,  from  which  it  ap- 
pears that  soon  after  the  jack  was  placed  in  charge  of 
the  defendant,  he  was  found  to  be  diseased  of  some 
malady  which  rendered  him  impotent  ^nd  worthless. 
The  defendant  kept  him  but  a  short  time,  ^d  returned 
him  to  the  plaintiiF,  and  in  January  following,  he  died. 
Various  opiniong  were  expressed  by  the  witnesses  as  to 
the  cause  of  the  disorder,  preponderating  to  show  that 
the  animal  had  been  poisoned;  and  also  that  the  sper- 
matic cord  had  been  punctured  with  a  sharp  instrument, 
resulting  in  sterility ;  but  there  was  no  evidence  what- 
ever to  show  that  the  defendant  had  had  any  connection 
with  the  injuries  inflicted  upon  the  animal.    The  ques- 
tion is,  were  these  injuries  against  which  the  defendant 
warranted?    The  contract  is  unskillfully  drawn,  and  is 
somewhat  contradictory  in  its  terms.   In  one  part,  Smith 
stipulates  that  he  will  be  accountable  for  any  accident 
that  may  happen  to  the  animal,  and  that  he  will  return 
him  sound,  or  pay  1,000  dollars;  but  in  another  part, 
accidents,  sickness,  and  injuries  from  lightning,  are  ex- 
oepted.    Arriving  at  the  intention  of  the  parties  as  best 
we  may,  we  think  a  fair  construction  of  this  contract 
does  not  render  the  defendant  liable  for  the  injuries 
proved,  in  the  absence  of  any  evidence  that  they  were 
caused  by  negligence  or  misconduct  on  his  part.     In 
ordinary  cases  of  bailment,  uncontrolled  by  special  stip- 
ulations, and  in  the  absence  of  negligence  or  misconduct 
by  the  bailee,  an  injury  to  property  bailed  falls  on  the 
bailor.    MiUon  v.  Salisbury^  IS  Jol^ns.  211.    But  as  we 
understand  the  contract.  Smith  is  protected  from  liability 
in  this  instance,  by  its  stipulations,  and  the  plidntiff^s 
claim  for  1«000  dollars  cannot  be  supported.   As  to  that, 
the  verdict  was  right. 

We  are  next  to  inquire  whether  the  defendant  was 
entitled  to  his  verdict  of  26  dollars  for  his  services. 

By  the  terms  of  the  contract,  the  plaintiff  was  to  re- 
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ceive  five  (Jtollare  for  each  colt  gotten  by  the  jack,  or   ^o^.  Term, 


1  QC^ 

was  to  pay  the  defendant  20  dollars  per  month  for  his  . ' 

services,  at  his  election.  The  season  was  to  continue  "^'^«»'** 
until  July;  but  the  animal  was  returned  to  the  plaintiff,  Hanna. 
at  his  own  request,  in  May,  The  bailment  must  be 
considered  as-  having  been  determined  by  the  mutual 
consent  of  the  parties.  The  plaintiff  is  not  shown  to 
have  made  any  election.  Having  failed  to  do  so,  that 
right  necessarily  devolved  upon  the  defendant — other- 
wise "he  would  have  been  without  remedy.  Peck  v. 
Hubbard^  11  Verm.  R.  612.  He  did  so  by  his  answer, 
in  which  he  claimed  compensation  for  his  services. 
This  case  is  to  be  distinguished  from  those  in  which 
parties  engage  in  an  adventure,  looking  to  the  profits 
alone  for  compensation.  The  plaintiff  might,  perhaps, 
have  given  it  that  character,  had  he  elected  to  receive 
five  dollars  for  each  colt;  but  having  failed  to  do  so,  it 
is  governed  by  the  other  alternative  of  the  contract, 
which  at  the  defendant's  election,  and  in  accordance 
with  the  case  of  Coe  v.  Smith,  4  Ind.  R.  79,  and  others 
there  cited,  entitled  him  to  compensation  for  the  pro- 
portion of  time  for  which  his  services  were  rendered. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  Hubbard  and  M.  M.  Ray,  for  the  appellant. 

J.  Gavin  and  J,  R,  CoverdUl,  for  the  appellee. 


HuTCHiNS  V.  Hanna,  Executor. 

Proceeding  by  notice  and  motion  to  set  aside  a  leyy  and  sale  of  real 
estate.  The  material  portion  of  the  notice  was  as  foUows:  ^^  Hanna 
executor,  y.  Hutckmt.  The  said  Hutehmt  will  take  Vkotioe  that  at  the 
Febntary  term  of  the  Alien  Circuit  Court  the  said  executor  will  move 
the  Court  to  set  aside  the  sale  of  lot  No.  104,  old  plat  of  Fart  Wayn$^ 
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Nov.  Term, 

1856. 

HUTCIIINS 
V. 

Hanna. 


and  of  the  west  half  of  the  nort-east  quarter  of  section  14,  town  I'l 
east,  made  hy  the  sheriff  of  AUen  county  in  the  lifetime  of  Jawnff 
Bamett,  hy  yirtue  of  vend.  exp.  No.  2,301,  issued  out  of  the  AUen  Circuit 
Court  on  a  judgment  in  favor  of  said  Hutc/wu,  against  Comparet,  Scott 
and  lien  in  1841,  wherein  said  Bamett  was  supposed  to  be  replevin- 
bail,—-on  the  ground  that  the  sale  was  without  appraisement,  and  that 
there  was  a  prior  levy  by  a  prior  writ  of  Ji, /a.  on  property  of  the  ex- 
ecution-defendant Oomparety  which  levy  was,  at  the  time  of  the  levy 
and  sale  of  Bamett^ t  property,  and  now  is,  undisposed  of."  The  judg- 
ment referred  to  was  rendered  in  October^  1841,  for  899  dollars,  on  two 
notes  dated  Avfftui  12,  1840,  payable  in  six  months,  one  in  Xev*  Fork 
city,  the  other  at  the  branch  bank  at  Fort  Wayne.  On  the  firei  of 
December^  1841,  execution  issued.  On  the  8th  of  December^  1841,  Bar- 
neit  became  replevin-bail,  and  the  writ  was  returned.  In  December, 
1842,  the  second  ;$. /a.  issued,  which  was  levied  on  lot  No.  49,  old  pUt 
of  Fort  Wayne^  as  the  property  of  Comparet,  In  Aprils  1843,  this/./ff. 
was  returned,  no  sale  for  want  of  bidders.  On  the  11th  of  September. 
1860,  a  vend.  ezp.  issued,  upon  which  Bamettt  property,  described  in 
the  notice,  was  sold  to  Hanna.  The  return  states  that  the  sheriff  made 
and  tendered  a  deed,  which  Hanna  refused,  and  that  he  failed  to  pay 
the  purchase-money.  Comparet  never  had  a  legal  title  to  lot  49.  \ 
deed  was  made,  to  be  delivered  to  him  when  he  paid  a  balance  of  12U 
dollars  of  the  purchase-money;  but  he  died  before  payment.  The 
Court  below  set  aside  the  execution  and  the  sale  to  Hanna,  on  the 
ground  that  the  levy  of  the  execution  on  lot  49  as  Oompeeret^t  property 
was  undisposed  of,  and  that  there  was  still  an  interest  growing  out  uf 
that  levy  vendible  by  a  vend,  exp.;  and,  further,  that  all  property  sold 
under  any  of  these  executions  should  be  sold  at  not  less  than  one  half 
of  its  appraised  value. 

Heldy  that  Oomparefi  title  to  lot  49  was  only  equitable,  and  as  the  lot 
was  not  subject  to  execution  at  law,  the  levy  was  properly  abandooed. 

Heldj  also,  that  by  becoming  bail,  Bamett  became  a  joint  debtor  with  the 
principals  in  the  judgment. 

Heldy  also,  that  the  judgment  as  to  the  principals,  was  governed  by  tlie 
law  of  the  original  contract,  and  tliere  was  no  appraisement  law  ihen 
in  force. 

Heldy  also,  that  the  legal  effect  of  the  recognisance  of  special  bail,  was  a 
confessed  judgment;  but  that  the  confession  cannot  be  regarded  in  the 
light  of  a  new  contract  with  HutefunSf  but  rather  as  an  adoption  by 
Bamett  of  the  contract  already  made;  and  hence,  he  was  not  entitled 
to  the  benefit  of  the  appraisement  law  of  1841. 

The  contract  of  replevin-bail  should  not  be  so  construed  as  to  work  in- 
jury to  the  party  who  must  by  operation  of  law  accept  it. 

Every  contract  sought  to  be  enforced  in  the  courts  of  this  State,  will  be 
presumed  to  haxre  been  made  in  this  State,  and  to  be  governed  by  out- 
laws, until  it  shall  appear  to  have  been  made  elsewhere,  and  the  law 
governing  it  shall  be  proved. 
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APPEAL  from  the  AUm  Circuit  Court.  Not  Term. 

Stuart,  J. — ^This  was  a  proceeding  by  notice  and  mo- 


tion to  set  aside  a  levy  and  sale  of  real  estate.    The     ^^^^"'*''* 
motion  made  by  Hanna^  executor  of  Barnett  deceased,      Hanna. 
against  Hutchins,  the  execution-plaintiff,  was  sustained  '^^^'21 
by  the  Court,  and  judgment  was  rendered  accordingly.  1857. 
Hutchins  appeals. 

To  the  better  understanding  of  the  points  in  contro- 
versy, it  may  be  proper  to  copy  so  much  of  the  motion 
as  embraces  the  matters  acted  on  by  the  Court. 

"-ffawwa,  executor,  v.  Hutchins.  The  said  George 
Mutchins  will  take  notice,  that  at  the  February  term  of 
the  AUen  Circuit  Court,  the  said  executor  will  move  the 
Court  to  set  aside  the  sale  of  lot  'So.  104,  old  plat  of 
Fort  Wayney  and  of  the  west  half  of  the  north-east 
quarter  of  section  14,  town  12  east,  made  by  the 
sheriff  of  Allen  county,  in  the  lifetime  of  James  Barnett^ 
by  virtue  of  venditioni  exponas  No.  2,301,  issued  out  of 
the  Allen  Circuit  Court  on  a  judgment  therein  rendered 
in  favor  of  said  Hutchins  against  Comparetj  Scott  and 
Iten,  in  1841,  wherein  said  Barnett  was  supposed  to  be 
replevin-bail, — on  the  ground — ^1.  That  the  sale  was 
without  appraisement;  2.  That  there  was  a  prior  levy 
by  a  prior  writ  of  Ji.  fa.  on  property  of  the  execution- 
defendant  Comparetj  which  levy  was,  at  the  time  of  the 
levy  and  sale  of  Barnett' s  property,  and  still  is,  undis- 
posed o^"  &c. 

The  judgment  here  referred  to,  in  favor  of  Hutchins 
against  Scott^  Iten  ^  Co.j  was  for  899  dollars  and  88 
cents.  It  was  rendered  in  October^  1841,  on  notes  dated 
August  12, 1840,  and  payable  in  six  months,  the  one  in 
New  York  city,  the  other  at  the  branch  of  the  State 
bank  at  Fort  Wayne. 

There  are  several  counts  in  the  declaration,  viz., 
special  counts  on  the  notes,  and  the  common  money 
counts.  The  damages  are  by  consent  assessed  by  the 
Court  on  the  whole  declaration. 

On  the  8th  of  Decemberj  1841,  James  Barnett  became 
replevin-bail  on  the  Hvichins  judgment. 
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Not.  Term, 

1866. 

HUTCHIMS 

▼. 

Hanna. 


On  the  first  of  December^  1841,  the  first  execution  had 
issued,  which  was  returned  upon  Bametfs  entering  re* 
plevin-bail.  The  stay,  by  agreement,  was  twelve  months. 
But  the  entry  of  replevin-bail  is  in  the  usual  form,  for 
180  days  from  the  rendition  of  the  judgment. 

In  DecembeTj  1842,  the  second  y?. /a.  issued,  which  waa 
levied  on  lot  49,  old  plat  of  Fort  Wayne,  as  the  property 
of  Francis  Comparet.    It  was  appraised  at  1,700  dollars. 

In  Aprily  1848,  this  fi.  fa.  was  returned,  no  sale,  for 
the  want  of  bidders. 

In  July,  1844,  an  alias  fi,  fa.  issued,  which  was  levied 
on  sundry  lots  (set  out  by  their  numbers)  in  Hannahs 
addition  to  Fort  Wayne,  They  were  nine  in  all — ^valued 
at  20  dollars  each,  and  turned  out,  says  the  return  by 
Francis  Compared. 

In  August  J 1845,  a  venditioni  exponas  issued  command- 
ing the  sale  of  the  lots  in  the  last  levy.  The  return  is, 
that  the  sheriff  had  sold  the  lots  for  45  dollars,  made 
a  deed  to  the  purchaser,  but  received  no  money. 

In  December^  1846,  another  fi.  fa.  issued,  which  was 
levied  on  the  lot  104,  and  on  the  land  described  in  the 
notice  as  tlje  property  of  Bamett.  The  levy  also  em- 
braced other  property  of  the  other  defendants. 

It  appears  that  the  levy,  so  far  as  it  embraced  Bar- 
nett^s  property,  was  set  aside,  and  the  other  sold. 

On  the  8th  of  March,  1847,  another  writ  of  execution, 
reciting  the  substance  of  all  the  former  writs,  was  issued 
in  the  form  of  ati  alias  fi.  fa.  By  virtue  of  this  last 
writ,  Bametfs  property  was  again  levied  on,  and  as  to 
that  property  returned,  no  sale  for  the  want  of  bidders. 

On  the  11th  of  September,  1850,  a  venditioni  exponas 
issued,  upon  which  the  Bamett  lot  104,  and  the  land 
described  in  the  notice  were  sold  separately  to  Samud 
Hanna,  the  plaintiff  in  this  proceeding,  for  the  sum  to- 
gether of  1,280  dollars.  The  sheriff's  return  proceeds: 
'*•  I  made  and  tendered  to  Hanna  a  deed  for  the  lot  and 
land,  which  he  refused  to  accept,  and  failed  to  pay  the 
purchase-money ;  and  not  being  further  directed  by  the 
plaintiff  or  his  attorney,  the  matter  thus  rests.'' 
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It  may  be  observed,  further,  that  Comparet  never  had  ^<>^-  '*'«""• 

any  title  to  lot  49.    A  deed  was  made  out  in  his  lifetime, ' 

and  left  with  a  third  person  for  him,  to  be  delivered  on  **"^"''"' 
the  payment  of  120  dollars,  the  residue  of  the  purchase-  Hanna. 
money.  He  died  in  1845,  without  completing  the  pur- 
chase. This  lot,  49,  finally  came  to  CoUricky  by  the 
double  title  of  a  sale  on  execution  and  a  tax  sale.  Sub- 
sequently, it  was  again  further  encumbered  by  a  tax- 
title.  This  was  the  substance  of  the  evidence;  but  in 
reciting  briefly  the  facts,  nothing  is  to  be  implied  as  to 
the  validity  of  Colerick's^  or  any  other  title,  to  lot  49. 

On  the  case  thus  made,  the  Court  delivered  their 
opinion  as  follows :  "  Thereupon  the  Court  set  aside  said 
execution  on  which  Bametf^  property  had  been  sold, 
and  the  sale  of  said  property  thereon,  upon  the  ground 
that  the  levy  of  said  Hutchins's  former  execution  on 
said  lot  49,  as  Gomparefs  property,  was  undisposed  of, 
and  that  there  was  still  an  interest  growing  out  of  said 
levy  vendible  by  a  venditioni  exponas;  that  such  sale  was 
and  is  capable  of  divesting  the  title,  if  any,  acquired  by 
said  Colerick's  purchase  and  deed  from  the  sheriflE'.  Fur- 
ther, that  all  property  sold  under  any  execution  on  the 
Hutehins  judgment  should  be  sold  at  not  less  than  one- 
half  its  appraised  value  under  said  declaration,  proceed- 
ings and  judgment."    Hutehins  excepted  and  appeals. 

Upon  this  state  of  facts,  and  the  ruling  of  the  Court 
below,  two  questions  arise. 

1.  What  was  the  effect  of  the  levy  on  lot  49? 

2.  Were  the  execution-defendants  entitled  to  the  ben- 
efit of  any  appraisement  law? 

1.  The  first  question  is  easily  answered.  Lot  49  was 
not  subject  to  execution  at  law  for  Comparers  debt.  At 
the  date  of  the  judgment  and  levy  his  title  was  equit- 
able only,  and  not  leviable.  Modisett  v.  Johnson^  2  Blackf. 
481.  See,  also,  8  id.  420;  1  Ind.  R.  246.  The  evidence 
sufficiently  shows  that  he  never  perfected  his  title ;  so  that, 
up  to  his  death,  he  had  no  leviable  interest  to  be  reached 
by  execution  at  law.  The  levy  was  clearly  futile,  and 
properly  abandoned.    Doe  v.  Dation^  2  Ind.  R.  809. 
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Nai.  Term,     Mverity  of  pnaiikment.    Tme,  Ui«  offftoM  mmj  be  foiud  oompleta,  ud 

1856.         the  culprit  noeiTe  the  whole  penritj  of  Ibe  Uw,  witkout  llie  indicljon 

fur.   Statk    "'  ^"  '*"^  injury  upoD  Ihe  object  of  hii  malice.     Bat  then,  if  the  io- 

V.  Uoded  TJctim  ihall  hkTe  oBoaped  harm,  he  must  hsTe  been  in  peril  of 

Sw.iiLi.    '.  ilife,  limb,  or  bod;,'  else  the  pnni»hm«nt  ii  altogether  dispntpoTtioiied 

to  the  offenM. 

"la  the  King's  Bench  of  BHgtatd,  (he  foUowlng  ruling  was  held  oor- 
recL  Where  an  indictment  alleged  that  the  defendant  shot  at  the  pro- 
■ecutrii  with  a  pistol  loaded  with  ganpowder  and  olhor  deslraeiiie 
maMrialB,'and  it  appeared  that  the  pistol  Mnt^ned  no  b&ll  or  shot,  bnt 
gunpowder  and  wadding  only,  the  judge  told  the  jnry,  that  whether  the 
pistol  was  loaded  with  gunpowder  and  ball  or  other  deatmoCiTe  maleritli, 
or  with  gunpowder  and  paper  onl;,  if  the  prisoner  fir«d  it  so  near  Ihe 
person  of  Ihe  prosecatrii,  and  in  such  »  direction  as  that  it  would  pro- 
faabl;  kill  ber,  or  do  her  same  grievous  bodilj  harm,  the  case  wu  wiUiis 
the  statute.     Rez  t.  KUdken,  B.  and  R.  9S. 

"  We  recognise  this  as  law,  and  we  hold  tike  oonTera*  of  the  pn^osi- 
tion  to  be  tme,  that  when  the  defendant  shot  at  the  prosecutrix  with  a 
pistol  loaded  with  gunpowder  and  wadding  onlj,  and  the  prisoner  ini 
it  at  so  great  a  distance  from  the  person  of  the  pioaeoutrix  that  it  eanld 
not  probably  do  her  the  least  bodily  harm,  the  case  was  not  within  lit 
Blatnte. 

"  In  the  ease  under  oonsiderotJon,  the  gun  contained  a  slight  charge 
of  powder,  with  wadding  of  tow.  It  was  disohargad  by  one  woman  at 
the  person  of  another,  with  a  dislaBce  of  fifty  feet  intcrrening,  and  b« 
probable  injury  could  result  from  the  aeL  In  our  opinion  lh«  osm 
is  not  within  (he  statute."  The  Court  were  unanimous.  See  3  Archb. 
Cr.  PI.  272,  notes.  ' 

^1      When  an  indictment  charges  a  abooting  with  felonious  intent,  it  mmt 
/   be  proved  that  the  gun  was  so  loaded  as  to  be  capable  of  doing  the  mii- 
I    ehief  alleged  to  be  intended.      Vmglun  t.  Tki  Slate,  8  8m.  and  Hanh. 
GG8.    In  this  case  a  dispnto  had  existed  between  the  defendaat  bsiev 
and  his  neighbors  [ht  of  the  latter  to  nse  put  vi  his 

land  as  a  highwaj  id  in  the  indictment  certain  scbooi- 

boys  undertook  to  j  th  the  design,  as  they  oonfeased,  to 

annoy  the  defenda  lursned  by  (he  defendant,  who,  at  s 

distance  of  sixty  yi  the  boys,  who  was  in  the  act  of  get- 

ting oier  a  fence,  d  .  The  boy  alleged  to  haro  been  shot 

at  was  uninjured;  and  no  marks  of  shot  tonid  be  discoTcred  in  the  im- 
mediato  neighborhood  of  ^here  he  was  at  the  time.  Subsequently, 
marks  of  shot  were  found  in  some  bushes  and  traced  to  a  sapling  in  s 
somewhat  different  direction  from  that  which  the  boy  had  cocnpied,  and 
the  shot  were  discovered  to  be  small  bird-shoL  Other  testimony  went  u 
proTC  that  the  bird^shot  were  probably  the  contonts  discharged  from  the 
gun.  The  Court,  by  TnATCHEn,  J.,  say:  "It  has  been  held  in  oases  de- 
cided under  sialutos  similar  to  our  own,  that  it  must  appear  that  Uu 
Sre-arms  were  loaded  so  as  to  tie  capable  of  doing  the  miachief  intonded. 
If  loaded  with  powder  and  wadding  only,  bat  if  fired  so  noar  an  iadi- 
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Tidnal,  and  in  sueh  a  direction,  that  it  would  probably  kill  him,  it  would    Not.  Term, 


come  within  the  statute.  But  it  would  be  absurd  to  say  that  the  dis- 
charging a  gun,  even  loaded  with  ball,  at  so  great  a  distance  as  could 
not  possibly  effect  injury  to  the  person  against  whom  it  was  directed, 
eTinced  an  intention  to  kill;  and  the  same  may  be  said  of  any  thing 
else  wherewith  the  gun  may  be  loaded.  There  was  eyidence  before  the 
jury,  of  experiments  haying  been  made  with  the  gun  used  by  the  de- 
fendant, that  went  to  show  that  at  the  same  distance  at  which  he 
stood  from  the  boy  when  the  gun  was  discharged,  and  with  a  charge  of 
the  same  kind  of  bird-shot,  the  gun  was  incapable  of  taking  life.  Now, 
as  a  man's  motives  and  intentions  ai-e  to  be  inferred  from  the  means 
which  he  uses  and  the  acts  which  he  does,  we  are  inclined  to  the  belief 
that  no  serious  damage  was  intended  by  the  defendant,  but  that  his 
object  was  rather  to  alarm  than  injure."  See  Archb.  Cr.  PI.  270,  271, 
notes. 

Kitehms  case,  cited  aboye,  was  decided  under  Ld.  JBUenborGugK »  act, 
substantially  the  same  as  9  Geo.  4,  c.  31,  and  the  recent  statute.  Upon 
an  indictment  under  the  same  statute  for  priming  and  leyeling  a  blun- 
derbuss, loaded  with  gunpowder  and  leaden  shot,  and  attempting,  by 
drawing  the  trigger,  to  discharge  the  same  with  intent  to  murder,  the 
jury  found  that  the  blunderbuss  was  not  primed  when  the  prisoner  drew 
the  trigger,  but  found  the  prisoner  giiilty.  On  a  case  reseryed,  a  ma- 
jority of  the  judges  considered  the  yerdict  of  the  jury  as  equivalent  to 
a  finding  by  them  that  the  blunderbuss  was  not  so  loaded  as  to  be  capa- 
ble of  doing  mischief  by  haying  the  trigger  drawn;  and  if  such  were 
the  case,  they  were  of  opinion,  in  point  of  law,  that  it  was  not  loaded 
within  the  meaning  of  the  statute.  Carrt  case,  Rubs,  and  Ry.  377.  So 
under  \h^  statute  of  9  Geo.  4,  c.  81,  to  an  indictment  for  attempting  to 
discharge  a  loaded  pistol  by  drawing  the  trigger,  with  intent  to  murder, 
the  defense  was  that  the  touch-hole  was  plugged.  Patteson,  J.,  said  to 
the  jury — **If  you  think  that  the  pistol  had  its  touch-hole  plugged  so 
that  it  could  not,  by  possibility,  do  mischief,  the  prisoner  ought  to  be 
acquitted;  because  I  do  not  think  that  a  pistol  so  circumstanced  ought  to 
be  considered  as  loaded  arms  within  the  mean^|^  of  the  act."  Harriet  case, 
5  C.  &P.  159.     A  rifle  which  is  loaded,  but  vrV^Bftr  want  of  priming,  will 


not  go  off,  is  not  a  loaded  arm  within  the  ti 


|idn;  and  the  pointing 


a  rifle,  thus  circumstanced,  at  a  person,  and  pulling  the  trigger  of  it, 
whereby  the  cock  and  hammer  were  thrown  and  the  pan  opened,  will 
not  warrant  a  conviction  either  of  felony  under  the  third,  or  of  assault 
under  the  eleventh  section.  R.  v.  James^  1  C.  and  K.  530.  See  Archb. 
Cr.  PI.  272,  note. 

An  indictment  under  9  Geo.  4.  c.  81,  s.  11,  for  shooting  at  a  man  with 
intent  to  murder  him,  in  different  counta  alleged  a  gun  to  have  been 
loaded  with  shot  and  various  destructive  materials.  It  appeared  that  a 
watcher  of  game,  being  out  at  night,  saw  the  prisoner  crouching  under 
a  wall,  and  said  he  knew  him,  when  the  prisoner  instantly  leveled  a  gun 
at  him.  He  stooped  to  avoid  it,  and  the  gun  went  off,  the  charge,  what- 
ever it  was,  striking  a  hairy  cap  he  had  on  his  head,  and  singeing  the 


1856. , 

The  State 
v. 

SWAfLR. 
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Not.  Term,    hair.    There  was  eyidenoe  of  preTioas  ill  will;  and  the  prisoner,  sfter 
1856.        his  arrest,  acknowledged  that  he  shot    A  bag  of  shot  was  found  in 
Thb  Madison  ^^"  pocket.    It  was  objected  that  there  was  no  evidenoe  to  show  thst 
AND  Indiana-  the  gun  was  loaded  with  shot,  or  any  of  the  destructiye  materials  charged 
pOLis  Rail-   in  the '  indictment,  and  Pattbson,  J.,  was  strongly  of  opinion  that  the 
road  Co.      objection  ought  to  prevail;  and  after  consulting  Alderson,  B.,  he  directed 
Thr  Trustiis  ^^  acquittal.     WkUley't  case,  1  IjCW.  128. — ^Russ.  on  Crimes,  724.    In 
or,  ac.         Blake  y,  Bernard^  9  C.  and  P.  626,  where  a  count  in  trespass  for  an  as- 
sault, stated  that  the  defendant  presented  a  pistol   "loaded  with  gun- 
powder, ball,  and  shot*'  at  the  plaintiff,  and  there  was  no  evidence  that 
tthe  pistol  was  loaded;  Ld.  Abingbr,  C.  B.  said,  "It  is  stated  in  the  com- 
plaint that  the  pistol  was  loaded  with  gunpowder,  ball,  and  shot,  and  it 
is  for  the  plaintiff  to  make  that  out"    See  Russ.  on  Crimes,  725,  726, 
727.    It  was  said  that  upon  an  indictment  on  the  9  Geo.  1  c.  22,  it  was 
necessary  to  show  that  the  instrument  was  loaded  with  gunpowder  and 
a  bullet,  slug,  or  other  deadly  substance;  but  that  it  was  sufficient  if 
such  facts  appeared  from  the  general  circumstances  of  the  case.    Ross, 
on  Crimes,  722. 

But  in  OaldtpeU  t.  The  State,  5  Texas  R.  18,  the  Court  charged  the  jury 
that  if  the  defendant  presented  his  gun  at  the  prosecutor  within  shoot- 
ing distance,  the  presumption  of  law  was  that  the  gun  was  loaded;  and 
if  it  was  not,  it  devolyed  on  the  accused  to  prove  it;  and  that  he  knew 
it  was  not  loaded  when  he  presented  it.  The  charge  was  held  to  be  cor- 
rect by  the  Supreme  Court.  See,  also,  The  State  v.  CKeny,  11  Ired. 
466;  The  State  v.  Smith,  2  Humph.  457. 


i%(] 


The  Madison  Ait^^PkoiANAPOLis  Railroad  Company  r. 
The  Trustees  op  Franklin  Township. 

Tueeday,  APPEAL  from  the  Johnsou  Circuit  Court. 

iSSr^  ^»  Per  Curiam. — This  was  a  prosecution  by  the  trustee? 
of  Franklin  township,  in  Johnson  county,  against  tie 
appellants,  for  obstructing  a  highway.  On  appeal,  there 
was  a  trial  by  the  Court,  and  judgment  for  the  plaiu- 
ti&.  The  record  states  that  a  motion  for  a  new  trial 
was  made,  but  no  reasons  were  filed  as  required  by  the 
statute.    2  R.  S.  p.  119,  s.  855.    No  question  is  pre- 
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sented  for  this  Court,  and  the  judgment  is  affinned  with   ^*Jg  J*'"* 
10  per  cent,  damages,  and  costs. 


F.  M.  Finehy  for  the  appellants, 

8.  P.  OyUr^  for  the  appellees.  Rtam. 


DUGDALB 


Thb  Btatb  v.  Huntbr. 

APPEAL  from  the  Decatur  Circuit  Court.  Tuuday, 

Per  Curiam. — ^Information  for  assault  and  battery,  fj^jfj^^^* 
In  this  case  there  is  no  assignment  of  error  on  the 
record.    The  cause  is  therefore  not  properly  before  us. 
Appeal  dismissed. 


DUODALB  V,  RtAIT. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.   Twti^, 
Per  Curiam. — ^The  process  in  this  case  was  served  on  {^^  ^^' 
the  28th  of  December,  1865,  and  the  ^rm  of  the  Court 
to  which  it  was  returnable,  commenced  on  the  7th  of 
January  following.    Excluding  the  day  of  service  and 
including  the  first  day  of  said  term,  the  service  was 
sufficient  in  point  of  time.    Martin  et  al.  v.  Howell  et  a{., 
at  the  present  term  (1). 
Vol.  Vm.— 84. 
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ifov.  Term,       The  iudfiment  is  affinued  with  8  per  cent,  damaees 
-_l?^ri_  and  costs. 


OONTTEtL 
V. 

Smttii. 


J".  Perry ^  for  the  appellant. 
JD.  T.  Smithy  for  the  appellee. 


(1)  Ante,  601. 


CONWELL  V.  SlJITH. 


A  demurrer  to  an  answer  will  not  be  sustained  on  the  ground  that  the 
answer  contained  a  denial  of  the  plaintiff's  allegations,  and  affirnu- 
tive  matter  in  avoidance. 

A.  hired  an  ass  to  B.  for  a  standing  season.  B,  stipulated  that  he  would 
be  accountable  for  any  accident  that  might  befall  the  animal,  and 
agreed  to  return  him  safe  and  sound  at  the  close  of  the  season,  or  to 
pay  1|000  dollars  if  damage  should  be  done  to  him.  Injuries  from 
sickness,  lightning,  and  accident  were,  in  another  part  of  ihe  contract, 
excepted.  Breach,  that  soon  after  the  commencement  of  the  season, 
the  defendant  returned 'the  ass  to  the  plaintiff  diseased;  and  that  of 
the  disease,  contracted  while  in  the  iclefendant's  possession,  and  caused 
by  the  defendant's  carelessness,  the  ass  died.  The  evidence  showed 
that  soon  after  the  hiring,  the  ass  was  poisoned,  and  his  spermatic 
cord  pierced  with  a  sharp  instrument,  whereby  he  became  impotent. 
But  there  was  no  evidence  of  negligence  or  misconduct  on  the  part  of 
the  defendant.  Held^  that,  by  a  fair  construction  \>f  the  contract,  tlie 
defendant  was  not  liable  for  the  injuries. 

In  ordinary  cases  of  bailment,  uncontrolled  by  special  stipulations,  and 
in  the  absence  of  negligence  or  misconduct  by  the  bailee,  an  injury  to 
the  property  bailed  falls  on  the  bailor. 

By  the  contract  in  this  case,  the  plaintiff  was  to  receive  five  dollars  for 
each  oolt  begotten  by  the  ass  bailed,  or  to  pay  the  defendant  20  dollars 
per  month  for  his  services,  at  his  election.  The  season  was  to  con- 
tinue until  Jtfiy,  but  the  ass  was  returned,  at  the  request  of  the  plain- 
tiff, in  May. 

HeU  tiiat  the  bailment  was  terminated  by  the  mutual  consent  of  the 
parties. 

Ifri^y  also,  tliat  the  plaintiff  having  failed  to  elect  according  to  the  terms 
of  the  contract,  the  defendant  might  do  so,  and  his  counter-claim  for 
services  would  lie. 
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APPEAL  from  the  Shelby  Circuit  Court.  Not.  Term, 

GooKiNS,  J. — Conwell  brought  an  action  against  Smith      ^°^"' 


upon  an  agreement  in  writing  substantially  as  follows :     ^^^^^^^ 
Conwell  being  the  owner  of  a  jack,  farmed  him  to  Smith      Smith. 
for  a  standing  season,  for  certain  hire  specified  in  the  J^'^'^^'oy 
contract.     Smifh  stipulated  that  he  would  be  account-  i867. 
able  for  any  accident  that  should  happen  to  the  animal, 
and  agreed  to  return  him  at  the  close  of  the  season  safe 
and  sound,  or  to  pay  1,000  dollars  if  damage  should  be 
done  to  him.     Injuries  from  sickness,  lightning,  and  ac- 
cident, were  excepted.    The  breaches  alleged  are,  that 
soon  after  the  season  commenced,  the  defendant  returned 
the  animal  to  the  plaintiff  in  a  diseased  and  unsound 
condition,  of  which  sickness,  contracted  while  in  the 
defendant's  possession,  and  caused  by  his  negligence  and 
carelessness,  he  afterwards  died. 

An  answer  in  several  paragraphs  wa«  filed.  The  first 
paragraph  is  a  general  denial.  The  second,  admits  some 
allegations  of  the  complaint,  and  denies  others,  and  al- 
leges that  the  plaintiff  falsely  represented  the  animal  to  be 
sound,  knowing  him  to  be  unsound  and  diseased,  by  which 
he  was  put  to  great  trouble  and  expense;  and  alleges 
further  that  the  plaintiff  is  indebted  to  him  in  a  large 
}<um,  to-wit,  &c.,  for  attending  to,  feeding,  and  keeping 
the  jack.  The  other  paragraphs  of  the  answer  do  not 
materially  vary  the  case,  and  need  not  be  stated  in  full. 
The  third,  sets  out  a  counterpart  of  the  contract  held  by 
the  defendant.  It  varies  somewhat  in  the  language,  but 
is  of  the  same  legal  import  as  that  held  by  the  plaintiff. 
Neither  having  been  denied  under  oath  by  the  opposite 
party,  both  stood  admitted  for  the  purposes  of  the  ac- 
tion, and  are  to  be  construed  together. 

Some  of  the  paragraphs  of  the  answer  are  demurred 
to,  on  the  ground  that  they  contained  denials  of  the 
plaintiff's  allegations,  and  affirmative  matter  in  avoid- 
ance. That  is  not  a  ground  of  demurrer.  2  R.  S.  pp. 
38,  42,  ss.  50,  64.  The  demurrers  were  properly  over- 
ruled. 
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Nov.  Term,   estate  was  in  no  manner  affected,  either  directly  or  re- 

.       motely.    I  regard  the  cases  of  Branson  v.  Kinzie,  and 

HrTCHixs  jfOracken  v.  Hayward^  induced,  perhaps,  hy  unwise 
Hanxa.  and  imprudent  relief  legislation,  as  having  gone  very 
far  to  confound  all  distinctions  between  rights  and 
remedies,  and  I  am  not  disposed  to  cany  the  principle 
of  these  cases  beyond  the  cases  themselves.  The  deci- 
sion in  this  case  does,  I  think,  eariy  the  principle  fiir 
beyond  those  cases,  and  in  fiact,  denies  to  BamM  the 
very  rule  established  by  them — ^that  is,  that  his  under- 
taking shall  be  governed  by  the  law  of  the  remedy  in 
force  at  the  time  his  liability  accrued. 

Per  Curiam. — The  judgment  is  reversed  with  oostE. 
Cause  remanded,  &c. 
/.  B.  Howe^  for  the  appellant 

(I)  An$4,  110. 
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Herman  v.  The  State. 

A  law  which  absolutely  forbids  the  people  of  the  State  to  manufacture 
and  sell  whisky,  ale,  porter  and  beer,  for  use  as  a  be-verage,  or  at  all, 
except  for  the  goyernment,  to  be  sold  by  it  as  a  medicine,  and  abso- 
lutely prohibits  the  use  of  these  articles  as  a  bOTorage,  is  unconsti- 
tutional. 

It  is  an  invasion  by  the  government  upon  the  faculties  of  industry  pos- 
sessed by  indiyiduals,  when  it  attempts  to  appropriate  to  itself  any 
particular  branches  of  industry,  or  any  business  which  is  not  of  a 
public,  general  character. 

There  are  certain  absolute  rights,  and  the  right  of  property  is  among 
them,  which,  in  all  free  gOTomments,  must  of  necessity  be  protected 
from  legislative  interference,  irrespective  of  constitutional  checks  and 
guards. 

The  power  of  the  legislature  to  declare  nuisances. 

HABEAS  CORPUS  before  a  judge  of  the  Supreme  October  so, 
Court.  ^^• 

PEREiNSy  J. — Herman  was  arrested  upon  a  charge  of 
having  violated  the  liquor  act  of  1856«  He  obtained  a 
writ  of  habeas  corpus,  pursuant  to  which  he  is  now 
brought  before  us  at  chambers^  with  the  cause  of  his 
detention  in  custody. 

His  counsel  moves  for  his  discharge  on  the  ground 
that  said  liquor  act  is  unconstitutional  and  void.  The 
case  is  submitted  to  us  upon  the  arguments  heretofore 
filed  in  the  Supreme  Court  in  the  case  of  Bd>ee. 

We  regret  that  this  question  has  been  thus  presented 
to  us.  We  had  hoped  that  these  applications  would 
have  been  confined'to  the  inferior  courts  till  4he  Supreme 

Vol.  Vm.— 86 
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Court  had  decided  upon  the  validity  of  the  law  in  ques- 
tion. 

But  the  legislature^  acting,  as  we  think,  within  the 
constitution,  haa  conferred  upon  the  citizen  the  right  of 
suing  out  the  writ  of  habeas  corpus  from  the  judges  sev- 
erally of  the  Supreme  Court;  the  right  has  been  exer- 
cised in  this  cade,  and  it  is  not  for  us,  upon  slight  pre- 
texts, to  shrink  from  the  discharge  of  the  duty  thus,  as 
we  cannot,  indeed,  but  believe,  injudiciously  imposed 
upon  us. 

Counsel  on  both  sides  concede  in  argument  that  the 
record  presents  the  question  of  the  validity  of,  at  least, 
what  is  alleged  to  be  the  prohibitory  portion  of  said 
liquor  act,  and  that  question  will,  therefore,  without  in- 
quiry upon  the  point,  be  considered. 

We  approach  it  with  all  the  caution  and  solicitude  its 
nature  is  calculated  to  inspire,  and  that  intention  of 
careful  investigation  its  importance  demands,  feeling 
that  the  consequences  of  the  principles  we  are  about  to 
assert  vdll  not  be  confined  in  their  operation  to  this  case 
alone.  Preliminary  to  the  discussion  of  the  main  ques- 
tions involved,  however,  the  course  of  argument  of 
counsel  requires  that  we  should  say  a  word  by  way  of 
fairly  setting  forth  the  duty  this  Court  has  to  perform  in 
the  premises,  viz.,  the  simply  declaring  the  constitu- 
tionality or  unconstitutionality  of  the  law,  with  an  as- 
signment of  the  reasons  upon  which  the  declaration  \b 
based. 

It  will  not  be  for  us  to  inquiry  whether  it  be  a  good 
or  bad  law,  in  the  abstract,  unless  the  fact,  as  it  might 
turn  out  to  be,  should  become  of  some  consequence  in 
determining  a  doubtful  point  on  the  main  question.  It 
not  unfrequently  becomes  the  duty  of  courts  to  enforce 
injudicious  acts  of  the  legislature  because  they  are  con- 
stitutional, and  to  strike  down  such  as,  at  first  view,  ap- 
pear to  be  judicious,  because  they  are  in  conflict  with 
the  constitution. 

With  these  remarks,  we  proceed  to  the  examination 
of  the  feature  of  the  liquor  act  of  1855,  now  more  espe- 
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cially  presented  to  the  Court.  We  shall  not  spend  time 
upon  the  inquiry  whether,  on  the  day  it  came  into  force, 
there  were  existing  unsold  manufactured  products  in 
the  hands  of  the  distillers  and  brewers  upon  which  it 
operated,  rendering  them  valueless,  or  whether  such 
products  had  all  been  disposed  of  between  the  passage 
and  taking  eflfect  of  the  law.  We  shall  direct  our  in- 
vestigation to  the  character  of  its  operation  upon  the 
future  manufacture,  sale,  and  consumption  of  intoxicat- 
ing liquors.    And — 

First.  Is  it  prohibitory? 

The  first  section  enacts,  ^^  that  no  person  shall  manu- 
facture, keep  for  sale,  or  sell "  any  ale,  porter,  malt  beer, 
lager  beer,  cider,  wine,  &c.  The  second  section  permits 
the  manufacture  and  sale  of  cider  and  wine,  under  certain 
restrictions,  by  any  and  all  of  the  citizens  of  the  State. 

Other  sections  permit  the  manufacture  of  whisky, 
ale,  &c.,  by  persons  licensed  for  the  purpose,  so  far  as 
may  be  necessary  to  supply  whatever  demands  certain 
persons,  called  county  agents,  may  make  upon  them. 
These  agents  are  authorized  to  sell  for  medicinal^  me- 
chanical, chemical,  and  sacramental  uses,  and  no 
other,  and  may  procurS  their  liquors  of  the  licensed 
manufacturers,  but  are  not  required  to  do  so,  and,  as 
matter  of  fact,  do  not,  but  obtain  them,  in  most  cases, 
from  abroad.  They  constitute  no  part  of  the  people  en- 
gaged in  business  on  their  own  account,  but  are  ap- 
pointed, under  the  law,  by  the  county  conamissioners ; 
supplied  with  funds  from  the  county  treasury ;  paid  a 
compensation  for  their  services  by  the  county;  sell 
at  prices  fixed  for  them,  and  make  the  profits  and 
losses  of  the  business  for  the  public  treasury,  and 
not  for  themselves.  We  say  they  are  ftimished  with 
public  funds.  They  are  so  in  all  cases;  for  when  they, 
in  the  first  instance,  invest  their  own,  it  is  by  way  of 
loan  to  the  county  at  a  fixed  rate  of  interest,  and  the 
amount  is  refunded  by  the  county  with  interest.  These 
selling  agents,  then,  are,  and  for  convenience,  may  be 
denominated  government  agents ;  for  it  is  ali  one  in  prin- 


548  CASES  IN  THE  SUPREME  COURT 

ciple  whether  the  government  creates  and  fumishea  them 
with  inndfl  through  the  medium  of  the  counties,  or  ap- 
points them  directly  by  statute  and  supplies  them  with 
funds  from  the  State  treasury.  To  express,  then,  the 
substance  of  the  main  provisions  of  the  law,  they  may 
be  paraphrased  thus : 

Be  it  enacted,  1.  That  the  trade  and  business  of  man- 
ufacturing whisky,  ale,  porter,  and  beer,  now  and  here- 
tofore carried  on  in  this  State,  shall  cease;  except  that 
any  person  specially  licensed  to  manufacture  for  medi- 
cine, Ac,  for  the  government,  may  do  so,  and  sell  to 
that  extent,  if  the  government  should  conclude  to  buy 
of  such  person,  but  not  otherwise. 

2.  That  no  person  in  this  State  shall  sell  any  whisky, 
beer,  ale,  or  porter,  unless  the  sale  be  to  an  agent  of  the 
government,  or  by  such  agent,  for  medicine,  Ac. 

8.  That  no  person  in  this  State  shall  drink  any  whisky, 
beer,  ale,  or  porter,  as  a  beverage,  and  in  no  instance,  ex- 
cept as  a  medicine. 

It  thus  appears  that  the  law  absolutely  forbids  the 
people  of  the  State  to  manufacture  and  sell  whisky,  ale, 
porter  and  beer,  for  use  as  a  beverage;  or,  at  all,  except 
for  the  government,  to  be  sold  by  it  for  medicine,  4c.; 
and  it  prohibits  absolutely  the  use  of  those  articles,  by 
the  people,  as  a  beverage. 

The  exception  as  to  the  admission  of  foreign  liquors 
under  the  constitution  and  laws  of  the  United  States, 
will  not  be  noticed,  for  the  reason  that  they  are  admit- 
ted simply  because  they  cannot  be  prohibited,  and  not 
in  accordance  with  the  spirit  and  policy  of  the  State 
statute;  and  such  foreign  liquors  may  or  may  not  be 
obtained  here  according  to  the  contingent  action  of 
other  powers ;  and  for  the  Airther  reason,  that  their  ad- 
mission, if  claimed  to  be  a  part  of  the  object  and  policy 
of  the  State  liquor  law,  in  order  to  supply  the*  people 
with  liquor  as  a  beverage,  renders  the  law  doubly  objec- 
tionable, for  while,  according  to  such  a  view,  the  law 
designs  to  permit  the  use  of  liquors  as  a  beverage,  it  pro- 
hibits the  people  from  manufacturing  for  their  own  use. 
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It  is  as  if  the  law  were  that  the  people  might  eat  bread, 
but  should  not  raise  the  grain  and  grind  it  into  flour 
wherewith  to  make  it.  It  would  be  an  act  to  prohibit 
the  people  from  themselves  producing,  and  to  compel 
them  to  purchase  from  abroad  what  they  might  need  to 
eat  and  drink.  It  would  involve  the  principle  of  an  act 
to  annihilate  the  State  by  starving  the  people  constitut- 
ing it,  to  death ;  and  such  legislation  would  hardly  com- 
port, we  think,  with  a  constitution  established  to  pro- 
mote the  welfare  and  prosperity  of  the  people. 

We  assume  it  as  established,  then,  that  the  liquor  act 
in  question  is  absolutely  prohibitory  of  the  manufacture, 
sale,  and  use  as  a  beverage,  by  the  people  of  this  State, 
of  whisky,  ale,  porter,  and  beer.  The  opinion  has  been 
advanced  that  the  manufacture  for  sale  out  of  the  State 
is  not  prohibited,  but  it  has  not  the  substance  of  a  sha^ 
dow ;  and  the  morality  of  that  law  which  prohibits  the 
distribution  of  pauperism  and  crime,  disease  and  death, 
at  home,  but  permits  them  to  be  scattered  amongst  our 
neighbors,  is  not  to  be  envied.  And  we  may  as  well 
remark  here  aa  anywhere,  that  if  the  manufacture  and 
..U  of  ftese.  articli  .„  ^^.per  to  b«  carried  «»  ia  ft. 
State  for  any  purpose,  it  is  not  competent  for  the  gov- 
ernment to  take  the  business  from  the  people  and  mo- 
nopolize it.  The  government  cannot  turn  druggist  and 
become  the  sole  dealer  in  medicines  in  the  State.  And 
why?  Because  the  business  was,  at  and  before  the  or- 
ganization of  the  government,  and  is  properly  at  all 
times,  a  private  pursuit  of  the  people,  as  much  so  as  the 
manufacture  and  sale  of  brooms,  tobacco,  cloths,  and  the 
dealing  in  tea,  coffee,  and  rice,  and  the  raising  of  pota- 
toes ;  and  the  government  was  organized  to  protect  the 
people  in  such  pursuits  from  the  depredation  of  power- 
ful and  lawless  individuals,  the  barons  of  the  middle 
ages,  whom  they  were  too  weak  to  resist  single-handed 
by  force;  and  for  the  government  now  to  seize  upon 
those  pursuits,  is  subversive  of  the  very  object  for  which 
it  was  created.  "A  government  is  guilty  of  an  invasion 
upon  the  faculties  of  industry  possessed  by  individuals. 
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when  it  appropriates  to  itself  a  particular  branch  of  in- 
dustry, the  business  of  exchange  and  brokerage  for  ex- 
ample ;  or  when  it  sells  the  exclusive  privilege  of  con- 
ducting it."    Say's  Political  Economy,  note  to  p.  184. 

There  are  undertakings  of  a  public  character,  such  as 
the  making  of  public  highways,  providing  a  uniform 
currency,  Ac,  that  a  single  individual  has  not  power  to 
accomplish,  and  which  government  must,  therefore, 
prosecute ;  but  they  are  not  the  ordinary  pursuits  of  the 
private  citizen.    • 

These,  certainly  as  the  general  rule,  and  we  are  not 
now  prepared  to  name  an  exception,  the  government 
cannot  engage  in. 

This  is  all  we  shall  here  say  upon  this  point.  Time 
and  space  forbid  that  we  should  elaborate  all  that  arise 
in  the  case. 

The  question  now  presents  itself — 

Secondly.  Could  the  legislature  of  this  State  enact  the 
prohibitory  liquor  law  under  consideration? 

Pew,  if  any,  judicial  decisions  will  be  found  to  aid  us 
in  investigating  this  question,  as  no  such  law,  in  a 
country  possessed  of  a  judiciary  and  a  constitution  lim- 
iting the  legislative  power,  has,  till  of  late,  been  enacted. 
Some  twelve .  hundred  years  ago  Mahomet  made  such  a 
law  a  part  of  his  religious  creed  in  opposition  to  the 
Jewish  and  Christian  systems  which  recommended  the 
moderate,  but  forbade  the  excessive  use  of  intoxicating 
liquors.  This  law  of  Mahomety  (Koran,  pp.  25  and  98,) 
was  perhaps  the  first  prohibitory  act,  but  it  does  not 
appear  to  have  been  adopted  by  civilized  nations  till  its 
late  revival,  in  some  shape  or  other,  in  one  or  more  of 
our  sister  states.  Hence,  it  has  not  often,  if  at  all,  as  to 
this  point,  passed  under  judicial  consideration. 

A  number  of  European  writers  on  natural,  public,  and 
civil  law  are  cited  by  counsel  on  behalf  of  the  State  to 
show  the  extent  of  legislative  power;  but  those  writers, 
respectable,  able,  and  instructive  upon  some  subjects  as 
they  are  admitted  to  be,  are  not  authority  here  upon 
this  point.     They  are  dangerous — ^indeed,  utterly  blind 
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guides  to  follow  in  searching  for  the  landmarks  of  legis- 
lative power  in  our  free  and  limited  government;  for 
they  had  in  view  when  writing,  governments  as  exist- 
ing  when  and  where  they  wrote;  under  which  they 
lived  and  had  been  educated,  and  which  had  no  written 
constitutions  limiting  their  powert — ^governments  the 
theory  of  which  was  that  they  were  paternal  in  char- 
acter— that  all  power  was  in  them  by  divine  right,  and 
they,  hence,  absolute ;  that  the  people  of  a  country  had 
no  rights  except  what  the  government  of  that  country 
graciously  saw  fit  to  confer  upon  them,  and  that  it  was 
its  duty,  like  as  a  father  towards  his  children,  to  command 
whatever  it  deemed  expedient  for  the  public  good  with- 
out first,  in  any  manner,  consulting  that  public,  or  re- 
cognizing in  its  members  any  individual  rights. 

Indeed,  the  discovery  of  the  great  doctrine  of  rights 
in  the  people  as  against  the  government,  had  not  been 
made  when  the  writers  above  referred  to  lived.  Such 
governments  as  those  described,  could  adopt  the  maxim 
quoted  by  counsel,  that  the  safety  of  the  people  is  the 
supreme  law,  and  act  upon  it;  and  being  severally  the 
sole  judges  of  what  their  safety,  in  the  countries  gov- 
verned,  respectively  required,  could  prescribe  what  the 
people  should  eat  and  drink,  what  political,  moral  and 
religious  creeds  they  should  believe  in,  and  punish 
heresy  by  burning  at  the  stake,  all  for  the  public  good. 
Even  in  Great  Britain^  esteemed  to  have  the  most  liberal 
constitution  on  the  Eastern  continent,  Magna  Charta  is 
not  of  sufiicient  potency  to  restrain  the  action  of  Parlia- 
ment, as  the  judiciary  do  not,  as  a  settled  rule,  bring 
laws  to  the  test  of  its  provisions.  Laws  are  there  over- 
thrown only  occasionally  by  judicial  construction.  But 
here,  we  have  written  constitutions  which  are  the  su- 
preme law,  which  our  legislators  are  sworn  to  support, 
within  whose  restrictions  they  must  limit  their  action 
for  the  public  welfare,  and  whose  barriers  they  cannot 
overleap,  under  any  pretext  of  supposed  safety  of  the 
people ;  for  along  with  our  written  constitutions,  we 
have  a  judiciary  whose  duty  it  is,  as  the  only  means  of 
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securing  to  the  people  safety  from  legislative  aggression, 
to  annul  all  legislative  action  without  the  pale  of  those 
instruments.  This  duty  of  the  judicial  department  in 
this  country,  was  demonstrated  by  Chief  Justice  Mar- 
shall in  Marbury  v.  Madison^  1  Cranch  137,  and  hajs 
since  been  recognized  as  settled  American  law.  The 
maxim  above  quoted,  therefore,  as  applied  to  legislative 
power,  is  here  without  meaning. 

Nor  does  it  prove  the  power  of  the  State  legislature 
to  enact  the  law  in  question,  to  show  that  the  Supreme 
Court  of  the  United  States  has  decided  that  it  cannot 
declare  such  a  State  law  inoperative;  for  that  Court  can 
only  declare  void  such  State  laws  as  conflict  with  the 
restrictions  imposed  upon  State  power  by  the  constitu- 
tion of  the  United  States;  and  if,  in  that  constitution, 
the  states  are  not  restrained  from -passing  laws  in  viola- 
tion of  the  natural  rights  of  the  citizen,  the  Supreme 
Court  of  the  United  States  cannot  act  upon  such  laws 
when  passed,  because  they  do  not  fall  within  its  juris- 
diction. Hence,  that  Court  has  decided  that  a  state  may 
deprive  its  citizens  of  property  without  making  com- 
pensation, and  of  the  right  of  trial  by  jury  {Barron  v. 
The  Mayor ^  ^c,  7  Pet.  248) ;  may  pass  laws  depriving 
them  of  vested  rights  in  property,  and  of  the  benefit  of 
judgments  they  may  have  obtained  in  courts,  and  the 
like  {Satterlee  v.  Mathewson^  2  Pet.  880,  and  the  license 
cases  in  5  How.  504) ;  and  no  redress  be  obtainable  in 
the  United  States  Courts  because  there  are  no  provisions 
in  the  United  States  constitution  prohibiting  the  passage 
of  such  state  laws.  But  the  Supreme  Court  of  this 
State  has  decided  that,  under  our  State  constitution, 
the  legislature  cannot  enact  a  law  for  the  taking  of  pri- 
vate property  without  making  compensation;  cannot 
deprive  the  citizen  of  the  right  of  trial  by  jury;  and 
cannot  set  aside  the  judgment  of  a  court,  &c.  Young  v. 
The  State  Banky  4  Ind.  R.  801. — McCormick  v.  Lafayette^ 
1  id.  ^S.—The  State  v.  Mead,  4  Blackf  309. 

It  does  not,  therefore,  follow  that  because  the  consti- 
tution of  the  United  States  does  not  prohibit  state  legis- 
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lation  infriugiDg  the  natural  rights  of  the  citizen,  such 
legislation  is  valid.  The  constitution  of  the  United 
States  may  not^  but  that  of  the  State  may,  inhibit  it. 
And  so,  indeed,  according  to  many  eminent  judge«> 
may  principles  of  natural  justice,  independently  of  all 
constitutional  restraint.  This  doctrine  has  been  asserted 
here.  In  Andrews  v.  Bussell^  7  Blackf.  474,  Judge 
Dewey  says :  "  We  have  said  that  the  only  provisions 
in  the  federal  or  State  constitution   restrictive  of  the 

power  of  the  legislature, are,"  &c.     "  There  are 

certain  absolute  rights,  and  the  right  of  property  is 
among  them,  which  in  all  free  governments  must  of 
necessity  be  protected  from  legislative  interference,  irre- 
spective of  constitutional  checks  and  guards." 

Should  we  find,  however,  in  the  course  of  this  inves- 
tigation that  the  constitution  of  our  free  State  does,  in 
fact,  sufficiently  protect  natural  rights  from  legislative 
interference,  as  it  surely  does,  or  it  is  gri^jvously  defec- 
tive, it  will  not  become  necessary  fcr  us  to  inquire 
whether,  in  any  event,  it  might  be  proper  to  fall  back 
upon  the  doctrine  above  so  unhesitatingly  asserted. 

Does  our  constitution,  then,  prohibit  the  passage  of 
such  an  act  as  that  now  being  considered?  A  dictum  is 
quoted  by  counsel  from  the  opinion  in  Bepley  v.  The 
State,  4  Ind.  R.  264,  that  "it  is  competent  for  the  legis- 
lature to  declare  any  practice  deemed  injurious  to  the 
public  a  nuisance,  and  to  punish  it  accordingly ;"  and 
hence,  it  is  reasoned,  any  property ;  but  dicta,  as  counsel 
well  know,  are  not  necessarily  law — ^are,  in  fact,  gene- 
rally unconsidered  first  impressions  which,  all  legal  ex- 
perience proves,  are  thrown  out  by  all  judges  in  giving 
opinions,  as  habitually  and  thoughtlessly  as  violations  of 
the  constitution  are  perpetrated  by  the  legislature  in 
enacting  laws,  and  infinitely  more  excusably.  Scarcely 
an  elaborate  opinion  is  written  not  containing  them. 
This  the  profession  will  understand,  and  hence,  are  not 
misled  by  them  if  erroneous. 

And  it  must  be  manifest  to  every  one,  on  a  moment's 
consideration,  that  the  doctrine  just  quoted  cannot  be 
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taken  for  law,  and  could  not  have  been  so  intended,  in 
an  unlimited  sense,  by  the  learned  judge  who  uttered  it 
The  legislature  cannot  declare  any  practice  it  may  deem 
injurious  to  the  public  a  nuisance  and  punish  it  accord- 
ingly.   It  cannot  so  declare  the  practice  of  reading  the 
Bible,  though,  perhaps  the  government  of  Spain  once 
did.    It  cannot  so  declare  the  practice  of  worshipping 
God  according  to  the  dictates  of  one's  own  conscience, 
though  perhaps  MassachusettSy  in  the  days  o^Roger  WU- 
lianis,  did  it.     It  cannot   so   declare   the  practice  of 
teaching  schools,  though  perhaps  Virginia  might  have 
done  so  in  1674,  when  Governor  Berkly  wrote  from  that 
colony :    "  I  thank  God  there  are  no  free  schoola  nor 
printing;  and  I  hope  we  shall  not  have  these  hundred 
years;  for  learning  has  brought  disobedience  and  heresy 
and  sects  into  the  world,   and  printing  has  divulged 
them,  and  libels  against  the  best  government.    God 
keep  us  from  both."    It  cannot  so  declare  the  holding 
of  political  meetings  and  making  speeches,  the  bearing 
of  arms,  publishing  of  newspapers,  &c.,  Ac.,  however 
injurious  to  the  public  the  legislature  might  deem  such 
practices  to  be;   and  why?    Because  the  constitution 
forbids  such  declaration  and  punishment,  and  permits 
the  people  to  use  these  practices.     So  with  property: 
the  legislature  canaot  interfere  with  it  further,  at  all 
events,  than  the  constitution  permits.    In  short,  the 
legislature  cannot  forbid  and  punish  the  doing  of  that 
which  the  constitution  permits;  and  cannot  take  from 
the  citizen  that  which  the  constitution  says  he  shall 
have  and  enjoy.    K  it  can,  then  we  think  all  will  ad- 
mit that  the  constitution  itself  is  worthless,  the  liberties 
of  the  people  a  dream,  and  our  government  as  despotic 
as  any  on  earth. 

And  we  may  here  remark  that  the  legislature  can  add 
nothing  to  its  power  over  things  by  declaring  them  nui- 
sances. A  public  nuisance  is  that  which  is  noxious — 
offensive  to  all  the  people  who  may  come  in  contact 
with  it — and  the  offensive  quality  is  in  the  thing  itself, 
or  the  particular  manner  of  its  use,  and  is  neither  in- 
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creased  nor  diminished  by  a  legislative  declaration. 
What  the  legislature  has  a  right  by  the  constitution  to 
prohibit  and  punish,  even  to  the  forfeiture  of  property, 
it  may  thus  deal  with  without  first  declaring  the  matter 
a  nuisance ;  and  whatever  it  has  not  a  right  by  the  con- 
stitution to  prohibit  and  punish,  it  cannot  thus  deal 
with,  even  though  it  first  fix  upon  it  that  odious  name. 
To  illustrate :  The  legislature  has  power,  perhaps  unlim- 
ited, over  the  public  highways.  It  provides  for  open- 
ing, reparing,  and  vacating  them.  They  are  not  the 
private  property  of  the  citizen.  The  legislature,  there- 
fore, may  declare  what  obstructions  shall  be  permitted, 
and  what  removed,  whether  th«y  be  in  fact  nuisances  . 
or  not.  So  with  Congress,  in  relation  to  the  national 
highways  for  commerce.  These  are  public  for  purposes 
of  navigation,  and  are,  perhaps,  completely  under  the 
legislative  power.  So  the  legislature,  when  the  practice 
was  to  license  houses  for  the  exclusive  retail  of  spiritu- 
ous liquors,  that  is,  the  sale  of  them  in  particular  quan- 
tities at  particular  places,  could  impose  conditions  upon 
which  the  license  should  be  granted,  and  could  make 
the  violation  of  the  conditions  cause -of  forfeiture,  whe- 
ther  it  was  such  as  rendered  the  retailing  house  a  nui- 
sance or  not,  and  whether  it  was  so  denominated  or 
not. 

But  the  legislature  cannot  declare  the  path  from  my 
house  to  my  bam,  nor  any  obstruction  I  may  place  in  it, 
a  nuisance,  and  order  it  discontinued;  nor  can  it  declare 
my  store-room  and  stock  of  goods  a  nuisance,  prohibit 
my.  selling  them,  and  order  them  destroyed;  because 
such  acts  would  invade  private  property  which  the  con- 
stitution protects.  Still,  the  fact  may  be  that  the  path 
and  the  store-room  are  nuisances  which  I  have  no  right 
to  maintain;  for  while  I  have  the  right  to  use  my  own 
property,  still  I  must  not  so  use  it  as  to  injure  others.  So 
all  trades,  practices,  and  property,  may,  by  the  manner, 
time,  or  place  of  use,  become  nuisances  in  fact,  in 
quality;  and  subject,  consequently,  to  forfeiture  and 
abatement:  for  example,  slaughter-houses  in  cities,  or 
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some  descriptions  of  retailing  houses;  and  this  the 
legislature  may  have  inquired  into,  and,  if  the  fact  of 
nuisance  be  found,  may  have  the  forfeiture  and  abate- 
ment adjudged  and  executed.  And  it  is  the  province 
of  the  judiciary  to  conduct  the  inquiry,  and  declare  the 
fact,  or  deny  it,  as  the  truth  may  turn  out  to  be.  Many 
things,  by  such  proceedings,  have  already  become  estab- 
lished nuisances  at  common  law.  By  this  mode,  when 
a  party  loses  his  trade  or  property,  he  does  so  because 
of  his  own  fault,  and  this  according  to  the  judgment  of 
his  peers,  and  the  provision  of  the  general  law  of  the 
land,  and  not  by  the  tyranny  of  the  legislature  whose 
enactment  may  not  be  the  law  of  the  land.  See  numer- 
ous cases  collected  on  this  point  in  the  first  chapter  of 
Blackwell  on  Tax  Titles. 

In  accordance  with  this  doctrine,  we  find  that  the 
criminal  code  of  this  State  has  ever  contained  the 
general  provision  that  any  person  who  erected  or  main- 
tained  a  nuisance  should  be  fined,  &c.,  and  that  the  nui- 
sance might  be  abated  (2  R.  S.  pp.  428, 429,  ss.  8  and  9) 
— a  provision  that  submits  it  to  the  country,  to-wit,  a 
jury  under  the  charge  of  the  court,  to  decide  the  fact 
of  nuisance.  This  provision  the  courts  have  been  daily 
enforcing  against  various  noxious  subjects;  and  if  brew- 
eries and  casks  of  liquor  are  nuisances,  why  have  they 
not  been  prosecuted  and  abated  also?  What  was  the 
need  of  this  special  law  upon  the  subject?  We  have 
assumed  thus  far,  upon  this  branch  of  the  case,  that  the 
constitution  protects  private  property  and  pursuits,  and 
the  use  of  private  property  by  way  of  beverage  as  veil 
as  medicine.  It  may  be  necessary,  at  this  day,  to  de- 
monstrate the  fact. 

The  first  section  of  the  first  article  declares,  that  all 
men  are  endowed  by  their  Creator  with  certain  unalien- 
able rights ;  that  among  these  are  life,  liberty,  and  the 
pursuit  of  happiness.  Under  our  constitution,  then,  we 
all  have  some  natural  rights  that  have  not  been  surren- 
dered, and  which  government  cannot  deprive  us  of,  un- 
less we  shall  first  forfeit  them  by  our  crimes;  and  to 


OF  THE  STATE  OJT  INDIANA.  557 

secure  to  us  the  enjojnaoLent  of  these  rights,  is  the  great 
end  and  aim  of  the  constitution  itself. 

It  thus  appears  conceded  that  rights  existed  anterior 
to  the  constitution — ^that  we  did  not  derive  them  from 
it,  but  established  it  to  secure  to  us  the  enjoyment  of 
them ;  and  it  here  becomes  important  to  ascertain  with 
some  degree  of  precision  what  these  rights,  natural 
rights,  are. 

Chancellor  Kent,  following  Blackstonb,  says :  (vol.  2, 
p.  1.)  "The  absolute  [or  natural]  rights  of  individuals 
may  be  resolved  into  the  right  of  personal  security,  the 
right  of  personal  liberty,  and  the  right  to  acquire  and 
enjoy  property;"  not  some  property,  or  one  kind  of 
property,  but,  at  least,  whatsoever  the  society  organiz- 
ing government,  recognizes  as  property.  How  much 
does  this  right  embrace,  how  far  does  it  extend?  It 
undoubtedly  extends  to  the  right  of  pursuing  the  trades 
of  manufacturing,  buying,  and  selling,  and  to  the  prac- 
tice of  using»  These  acts  are  but  means  of  acquiring 
and  enjoying,  and  are  absolutely  necessary  and  inciden- 
tal to  them.  What,  we  may  ask,  is  the  right  of  pro- 
perty worth,  stripped  of  the  right  of  producing  and  using? 
"  The  right  of  property  is  equally  invaded  by  obstruct- 
ing the  free  employment  of  the  means  of  production,  as 
by  violently  depriving  the  proprietor  of  the  product  of 
his  land."    Say's  Pol.  Econ.  188. 

In  Arrowsmith  v.  BarliTigimy  4  McLean,  on  p.  497,  it 
iB  said:  « A  freeman  may  buy  and  sell  at  his  pleasure. 
This  right  is  not  of  society,  but  from  nature.  He  never 
gave  it  up.  It  would  be  amusing  to  see  a  man  hunting 
through  our  law  books  for  authority  to  buy  or  sell  or 
make  a  bargain."  To  the  same  effect  Lord  CokCy  in  2 
Inst.  ch.  29,  p.  47.  Rutherforth's  Inst.  p.  20.  This 
great  natural  right  of  using  our  liberty  ii^  pursuing 
trade  and  business  for  the  acquisition  of  property,  and 
of  pursuing  our  happiness  in  using  it,  though  not  secure 
in  Europe  from  the  invasions  of  omnipotent  parliaments, 
or  executives,  is  secured  to  us  by  our  constitutions.  For 
in  addition  to  the  first  section  which  we  have  quoted, 
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and  aside  from  the  fact  that  the  very  purpose  of  estab- 
lishing the  constitution  was  such  security,  by  section  11, 
article  1,  it  is  declared  that  we  shall  be  secure  in  our 
'^  persons,  houses,  papers,  and  effects,  against  unreason- 
able  search  and  seizure."  By  section  21,  we  have  the 
right  to  devote  our  labor  to  our  own  advantage,  and  to 
keep  our  property  or  its  value  for  our  own  use,  as  they 
cannot  be  taken  from  us  without  being  paid  for.  And 
by  section  12,  it  is  declared  that  "  every  man,  for  injury 
done  to  him  in  his  person,  property,  or  reputation,  shall 
have  remedy  by  due  course  of  law."  These  sections, 
fairly  construed,  will  protect  the  citizen  in  the  use  of 
his  industrial  faculties,  and  in  the  enjoyment  of  l^is  ac- 
quisitions. This  doctrine  is  not  new  in  this  Court.  In 
Doe  V.  DouglasSy  8  Blackf.  10,  in  speaking  of  the  limi- 
tations in  our  constitution  upon  the  legislative  power, 
it  is  said,  ^Hhey  restrain  the  legislature  from  passing  a 
law  impairing  the  obligation  of  a  contract,  from  the 
performance  of  a  judicial  act,  and  from  any  flagrant 
violation  of  the  right  of  private  property.  This  last 
restriction  we  think  clearly  contained  in  the  first  and 
24th  sections  of  the  first  article  of  our  constitution," — 
that  of  1816. 

We  lay  down  this  proposition,  then,  as  applicable  to 
the  present  case ;  that  the  right  of  liberty  and  pursuing 
happiness  secured  by  the  constitution,  embraces  the 
right,  in  each  compos  mentis  individual,  of  selecting 
what  he  will  eat  and  drink,  in  short,  his  beverages,  so 
far  as  he  may  be  capable  of  producing  them,  or  they 
may  be  within  his  reach,  and  that  the  legislature  cannot 
take  away  that  right  by  direct  enactment.  If  the  con- 
stitution does  not  secure  this  right  to  the  people,  it  se- 
cures nothing  of  value.  If  the  people  are  subject  to 
be  controlled  by  the  legislature  in  the  matter  of  their 
beverages,  so  they  are  as  to  their  articles  of  dress,  and 
in  their  hours  of  sleeping  and  waking.  And  if  the 
people  are  incompetent  to  select  their  own  bever- 
ages, they  are  also  incompetent  to  determine  anything 
in  relation  to  their  living,    and    should    be    placed 
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at  once  in  a  state  of  pupilage  to  a  set  of  government 
sumptuary  offioers;  eulogies  upon  the  dignity  pf  human 
nature  should  cease ;  and  the  doctrine  of  the  competency 
of  the  people  for  self-government  be  declared  a  delud- 
ing  rhetorical  flourish.  If  the  government  can  prohibit 
any  practice  it  pleases,  it  can  prohibit  the  drinking  of 
cold  water.  Can  it  do  that?  If  not,  why  not?  K  we 
are  right  in  this,  that  the  constitution  restrains  the  legis- 
lature from  passing  a  law  regulating  the  diet  of  the 
people,  a  sumptuary  law,  (for  that  under  consideration  is 
such,  no  matter  whether  its  object  be  morals  or  economy, 
or  both,)  then  the  legislature  cannot  prohibit  the  manu- 
facture and  sale,  for  use  as  a  beverage,  of  ale,  porter, 
beer,  &c.,  and  cannot  declare  those  manufactured,  kept 
and  sold  for  that  purpose,  a  nuisance,  if  such  is  the  use 
to  which  those  articles  are  put  by  the  people.  It  all  re- 
solves itself  into  this,  as  in  the  case  of  printing,  worship- 
ping God,  &c.  If  the  constitution  does  not  protect  the 
people  in  the  right,  the  legislature  may  probably  pro- 
hibit ;  if  it  does,  the  legislature  cannot.  We  think  the 
constitution  furnishes  the  protection.  If  it  does  not  in 
this  particular,  it  does,  as  we  have  said,  as  to  nothing  of 
any  importance,  and  tea,  coffee,  tobacco,  corn-bread, 
ham  and  eggs,  may  next  be  placed  under  the  ban.  The 
very  extent  to  which  a  concession  of  the  power  in  this 
case  would  carry  its  exercise,  shows  it  cannot  exist.  We 
are  confirmed  in  this  view  when  we  consider  that  at  the 
adoption  of  our  present  constitution,  there  were  in  the 
State  fifty  distilleries  and  breweries,  in  which  a  half  a 
million  of  dollars  was  invested,  and  five  hundred  men  were 
employed;  which  furnished  a  market  annually  for  two 
million  bushels  of  grain,  and  turned  out  manufactured 
products  to  the  value  of  a  million  of  dollars,  which 
were  consumed  by  our  people,  to  a  great  extent,  as  a 
beverage.  With  these  facts  existing,  the  question  of 
incorporating  into  the  constitution  the  prohibitory  prin- 
ciple was  repeatedly  brought  before  the  constitutional 
convention,  and  uniformly  rejected.  Debates  in  the 
Conv.  vol.  2  p.  1,484    and    others.    We  are   further 
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strengthened  in  this  opinion  when  we  notice,  as  we  will 
as  matter  of  general  knowledge,  the  univerBalily  of  the 
use  of  these  articles  as  a  beverage.  It  shows  the  judg- 
ment of  mankind  as  to  their  value.  ^'  This  use  may  be 
traced  in  several  parts  of  the  ancient  world.  Pliny y  the 
naturalist,  states  that  in  his  time  it  was  in  general  use 
amongst  all  the  several  nations  who  inhabited  the  west- 
em  part  of  Europe;  and,  according  to  him,  it  was  not 
confined  to  those  northern  countries  whose  climate  did 
not  permit  the  successful  cultivation  of  the  grape.  He 
mentions  that  the  inhabitants  of  Egypt  and  Spain  used 
a  kind  of  ale ;  and  says  that,  though  it  was  differently 
named  in  different  countries,  it  was  universally  the  same 
liquor.  See  Plin.  Nat.  Hist.  lib.  14,  c.  22.  Herodotus^ 
who  wrote  five  hundred  years  before  Pliny ,  tells  us  that 
the  £^;^j>^'an^  used  a  liquor  made  of  barley.  (2,77.)  IHon 
Cassius  alludes  to  a  similar  beverage  among  the  people 
inhabiting  the  shores  of  the  Adriatic.  Lib.  49,  De  Pan- 
noniis,  Tacitus  states  that  the  ancient  Germans^  for 
their  drink,  used  a  liquor  from  barley  or  other  gnun, 
and  fermented  it  so  as  to  make  it  resemble  wine.  Taci- 
tus De  Mor.  Germ,  c.  23.  Ale  was  also  the  favorite 
liquor  of  the  Anglo-Saxons  and  Danes.  'K  the  ac- 
counts given  by  Isidorus  and  Orosius  of  the  method  of 
making  ale  amongst  the  ancient  Britons  be  correct,  it  is 
evident  that  it  did  not  essentially  differ  from  our  mod- 
em brewing.  They  state  Hhat  the  grain  is  steeped  in 
water  and  made  to  germinate;  it  is  then  dried  and 
ground ;  after  which  it  is  infused  in  a  certain  quantity 
of  water,  which  is  afterwards  fermented.'  Henry's 
Hist,  of  Eng.  vol.  2,  p.  864.  'In  early  periods  of 
the  history  of  England^  ale  and  bread  appear  to  have 
been  considered  equally  victuals  or  absolute  necessaries 
of  life.'" 

In  Biblical  history  we  are  told  that  the  ^  vine,  a  plant 
which  bears  clusters  of  grapes,  out  of  which  wine  is 
pressed,"  so  abounded  in  Palestine  that  almost  every 
family  had  a  vineyard.  Solomon^  said  to  be  the  wisest 
man,  had  extensive  vineyards  which  he  leased  to  ten- 
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ants.  Song  8.  verse  12;  and  Davidj  in  his  104th 
psahn,  in  speaking  of  the  greatness,  power,  and  works 
of  God,  says,  verses  14  and  16,  "He  causeth  grass  to 
to  grow  for  the  cattle,  and  herb  for  the  service  of  man ; 
and  wine  that  maketb  glad  the  heart  of  man,  and  oil  to 
make  hi&  face  shine,  and  bread  which  strengtheneth 
man's  heart." 

It  thus  appears,  if  the  inspired  psalmist  is  entitled  to 
credit,  that  man  was  made  to  laugh  as  well  as  weep, 
and  that  these  stimulating  beverages  were  created  by 
the  Almighty  expressly  to  promote  his  social  hilarity 
and  enjoyment.  And  for  this  purpose  have  the  world 
ever  used  them,  they  have  ever  given,  in  the  language 
of  another  passage  of  scripture,  strong  drink  to  him 
that  was  weary  and  wine  to  those  of  heavy  heart.  .The 
first  miracle  wrought  by  our  Saviour,  that  at  Cana  of 
Galilee,  the  place  where  he  dwelt  in  his  youth,  and 
where  he  met  his  followers  after  his  resurrection,  was 
to  supply  this  article  to  increase  the  festivities  of  a 
joyous  occasion;  that  he  used  it  himself  is  evident 
from  the  fact  that  he  was  called  by  his  enemies  a  wine- 
bibber;  and  he  paid  it  the  distinguished  honor  of  being 
the  eternal  memorial  of  his  death  and  man's  redemp- 
tion. 

From  De  Bote's  compendium  of  the  census  of  1860, 
p.  182,  we  learn  that  at  that  date  there  were  in  the 
United  States  1,217  distilleries  and  breweries,  with  a 
capital  of  8,607,674  dollars,  consuming  some  18,000,000 
bushels  of  grain  and  apples,  1,294  tons  of  hops,  and 
61,676  hogsheads  of  molasses,  and  producing  some 
88,000,000  gallons  of  liquor. 

From  the  Secretary  of  the  Treasury's  report  of  the 
conmierce  and  navigation  of  the  United  States  for  1860, 
we  gather  that  there  were  imported  into  the  United 
Stales,  in  that  year,  about  16,000,000  gallons  of  various 
kinds  of  Hquors. 

By  the  National  Cyclopedia,  vol,  12,  p.  984,  we  are 
informed  that  for  the  year  ending  January  6, 1860,  there 
were  imported  into  Oreai  Britain  and  Ireland  7,970,067 

Vol.  Vm.— 86 
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gallons  of  wine,  4,950,781  of  brandy,  and  5,123,148  of 
rum;  and  that  there  were  manufactured  in  the  same 
period,  in  that  kingdom,  in  round  numbers,  25,000,000 
gallons. 

In  the  6th  vol.  of  the  same  work,  p.  328,  it  is  said: 

"  The  vine  is  one  of  the  most  important  objects  of 
cultivation  in  France.  The  amount  of  land  occupied 
by  this  culture  is  about  5,000,000  English  acres.  The 
average  yearly  product  is  about  926,000,000  English 
gallons,  of  which  about  one-sixth  is  converted  into 
brandy.  The  annual  produce  of  the  vineyards  is  esti> 
mated  at  about  £28,500,000  sterling,  [near  140,000,000 
dollars,]  of  which  ten-elevenths  is  consumed  in  France:' 
Wine  is  the  common  beverage  of  the  people  of  France^ 
and  y^  Professor  Sillimanj  of  Yale  College,  on  the  17th 
of  Aprily  1851,  then  at  Chalons^  writes: 

^^  In  traveling  more  than  400  miles  through  the  rural 
districts  of  France^  we  have  s^en  only  a  quiet,  industri- 
ous population,  peaceable  in  their  habits,  and,  as 
far  as  we  had  intercourse  with  them,  courteous  and 
kind  in  their  manners.  We  have  seen  no  rudeness,  no 
broil  or  tumult — ^have  observed  no  one  who  was  not 
decently  clad,  or  who  appeared  to  be  ill  fed.  We  are 
told,  however,  that  the  French  peasantry  live  upon  very 
small  supplies  of  food,  and  in  their  houses  are  satisfied 
with  very  humble  accommodations.  Except  in  PariSj 
we  have  seen  no  instance  of  apparent  suffering,  and 
few  even  there;  nor  have  we  seen  a  single  individual 
intoxicated  or  without  shoes  and  stockings."  Vol.  1,  p. 
185,  of  his  Visit  to  Europe. 

We  have  thus  shown,  from  what  we  will  take  notice 
of  historically,  that  the  use  of  liquors,  as  a  beverage, 
and  article  of  trade  and  commerce,  is  so  universal  that 
they  cannot  be  pronounced  a  nuisance.  The  world 
does  not  so  regard  them,  and  will  not  till  the  Bible  is 
discarded,  and  an  overwhelming  change  in  public  senti- 
ment, if  not  in  man's  nature,  wrought  And  who,  as 
we  have  asked  before,  is  to  force  the  people  to  discon- 
tinue the  use  of  beverages? 
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Counsel  say  the  maxim  that  you  shall  so  use  your 
own  as  not  to  injure  another,  justifies  such  a  law  by  the 
legislature.  But  the  maxim  is  misapplied ;  for  it  contem- 
plates the  free  use,  by  the  owner,  of  his  property,  but 
with  such  care  as  not  to  trespass  upon  his  neighbor; 
while  this  prohibitory  law  forbids  the  owner  to  use  his 
own  in  any  manner,  as  a  beverage.  It  is  based  on  the 
j^rinciple  that  a  man  shall  not  use  at  all. for  enjoyment 
what  his  neighbor  may  abuse,  a  doctrine  that  would,  if 
enforced  by  law  in  general  practice,  annihilate  society, 
make  eunuchs  of  all  men,  or  drive  them  into  the  cells  of 
the  monks,  and  bring  the  human  race  to  an  end,  or 
continue  it  under  the  direction  of  licensed  county 
agents. 

Such,  however,  is  not  the  principle  upon  which  the 
Almighty  governs* the  world.  He  made  man  a  free 
agent,  and  to  give  him  opportunity  to  exercise  his  will, 
to  be  virtuous  or  vicious  as  he  should  choose,  he  placed 
evil  as  well  as  good  before  him,  he  put  the  apple  into 
the  garden  otUden,  and  left  upon  man  the  responsibility 
of  his  choice,  made  it  a  moral  question,  and  left  it  so. 
He  enacted  as  to  that,  a  moral,  not  a  physical  prohibi- 
tion. He  could  have  easily  enacted  a  physical  prohibit- 
.ory  law  by  declaring  the  fatal  apple  a  nuisance  and  re- 
moving it.  He  did  not.  His  purpose  was  otherwise, 
and  he  has  since  declared  that  the  tares  and  wheat  shall 
grow  together  to  the  end  of  the  world.  Man  cannot, 
by  prohibitory  law,  be  robbed  of  his  free  agency.  See 
Milton's  Areopagitica,  or  Speech  for  Liberty  of  Unli- 
censed Printing,  Works  vol.  1,  p.  166. 

But  notwithstanding  the  legislature  cannot  prohibit, 
it  can,  by  enactments  within  constitutional  limits,  so 
regulate  the  use  of  intoxicating  beverages,  as  to  pre- 
vent most  of  the  abuses  to  which  the  use  may  be  sub- 
ject. We  do  not  say  that  it  can  all;  for  under  our  sys- 
tem of  government,  founded  in  a  confidence  in  man's 
capacity  to  direct  his  own  conduct,  designed  to  allow 
to  each  individual  the  largest  liberty  consistent  with  the 
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welfare  of  the  whole,  and  to  subject  the  private  affiiire 
of  the  citizen  to  the  least  possible  governmental  inter- 
ference, some  excesses  will  occur,  and  must  be  tolerated, 
rtubject  only  to  such  pimishment  as  may  be  inflicted. 
This  itself  will  be  preventive  in  its  influence.  The 
happiness  enjoyed  in  the  exercise  of  general,  reasonably 
regulated  liberty  by  all,  overbalances  the  evil  of  occa- 
sional individual  excess.  Order  must  not  be  made  to 
reign  here  as  once  at  WarsaWy  by  the  annihilation  of  all 
freedom  of  action,  crushing  out,  indeed,  the  spirit  itself  of 
liberty.  With  us,  in  the  language  of  the  then  illustrious 
Burke^  when  defending  the  revolting  American  colonies, 
something  must  be  pardoned  to  the  spirit  of  liberty. 

What  regulations  of  the  liquor  business  would  be 
constitutional,  it  is  not  for  us  to  indicate  in  advance; 
but  those  which  the  legislature  may  from  time  to  time 
prescribe  can  be  brought  by  the  citizen  to  the  constitu- 
tional test  before  the  judiciary,  and  it  will  devolve  upon 
that  department  to  decide  upon  their  consistency  with 
the  organic  law;  in  fact,  the  question  of  power,  of 
usurpation,  between  the  people  and  the  people's  repre- 
sentatives;  and  in  doing  this,  so  far  as  it  may  devolve 
upon  us,  we  shall  cheerfully  throw  every  doubt  in  favor 
of  the  latter,  and  of  stringent  regulations.  Such  is  the 
constitution  of  our  government.  Maize  v.  The  States  4 
Ind.  R.  342. — Thomas  v.  The  Board  of  Commissioners  of 
Clay  county^  5  id.  657. — Greencastle  Township  v.  Blacky 
5  id.  557. — Larmer  v.  The  Trustees  of  Attion,  5  Hill,  121. 
— Dunham  v.  The  Trustees  of  Rochester,  5  Cow.  462. — 
Cotter  V.  Doty,  5  Ohio  R.  895. 

It  is  like  the  case  of  laws  for  the  coUection  of  debts. 
The  constitution  prohibits  the  passage  of  an  act  impair- 
ing the  obligation  of  a  contract ;  yet  the  legislature  may 
regulate  the  remedy  upon  contracts,  but  must  regulate 
within  such  limits  as  not  substantially  to  impair  the 
remedy,  as  that  would  indirectly  impair  the  obligation 
of  the  contract  itself.  Oanlhfs  Lessee  y.  JEwin^,  S  How. 
U.  S.  707. 
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BegulationB  within  constitutional  limits,  we  have  no 
doubt,  if  efficiently  enforced,  will  accomplish,  as  we 
have  said,  nearly  all  that  can  reasonably  be  desired. 

The  legislature,  we  will  add,  may  undoubtedly  require 
the  forfeiture  of  such  particular  portions  of  liquor  as 
shall  be  kept  for  use  in  violation  of  proper  regulations, 
as  in  the  case  of  gunpowder  stored  in  a  populous  city, 
and  this  forfeiture  will  be  adjudged  by  the  judiciary 
(see  Cotter  v.  Doty^  supra);  but  neither  all  the  gunpowder 
nor  liquor  in  the  State,  accompanied  by  the  prohibition 
of  the  further  manufacture  and  use  of  the  article,  can 
be  forfeited  on  account  of  the  improper  use  of  a  given 
quantity,  because  the  entirety  of  neither  of  the  articles 
is  a  nuisance.  It  is  not  pretended  to  be  so  as  to  gun- 
powder, and  we  think  we  have  shown  it  is  not  so  as  to 
liquor. 

So,  it  is  doubtless  competent  for  the  legislature  to 
establish  proper  police  regulations  to  prevent  the  intro- 
duction of  foreign  paupers,  Ac;  for  there  is  a  palpable 
difference  between  excluding  a  foreign,  and  expelling  a 
citizen,  pauper.  The  constitutional  convention  thought 
it  might  have  power  to  prohibit  the  ingress  of  foreign, 
while  it  might  not  to  compel  the  egress  of  resident, 
negroes. 

So,  by  such  regulations,  may  the  introduction  of  nui- 
sances be  prevented;  for  there  is  a  wide  difference  be- 
tween assuming  to  declare  that  a  given  thing  is  a  nui- 
sance, and  the  prohibiting  of  the  introduction  of  what 
is  conceded,  or  shall  turn  out  to  be,  a  nuisance. 

And,  in  fact,  the  restrictions  in  the  constitution  upon 
the  legislative  power  may  operate  for  the  benefit  of 
those  living  under,  and  in  some  sense  a  party  to,  its 
provisions,  and  not  for  that  of  strangers.  It  will  not 
be  denied  that  but  for  the  constitution  and  laws  of  the 
United  States  which  impose  the  restriction,  the  State,  as 
an  independent  sovereignty,  might  exclude  from  her 
borders  all  foreign  liquors,  whether  nuisances,  or  not, 
unless,  indeed,  the  doctrine  upon  which  Great  Britain 
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was  defended  in  forcing  trade  with  China  at  the  cannon's 
mouth  be  correct — ^that  in  this  day  of  Christian  civiliza- 
tion, it  is  the  duty  of  all  nations  to  admit  imiversal 
reciprocal  trade  and  commerce — ^a  doctrine  not  yet, 
we  think,  incorporated  into  the  code  of  international 
law. 

And  it  would  not  follow  that,  because  the  State 
might  prohibit  the  introduction  of  foreign  wheat,  she 
could,  therefore,  prohibit  the  cultivatioa  of  it  within 
the  State  by  her  own  citizens.  The  right  of  the  State 
to  prevent  the  introduction  of  foreign  objects  does  not 
y  depend  upon  the  fact  of  their  being  nuisances,  or  offen- 

sive otherwise;  but  she  does  it,  when  not  restrained  by 
the  constitution  or  laws  of  the  United  StaJteSy  in  the  ex- 
ercise of  her  sovereign  will. 

This,  however,  is  a  topic  involving  questions  of  power 
between  the  state  and  federal  governments  which  we 
do  not  intend  discussing  in  the  present  opinion.  We 
limit  ourselves  here  to  the  question  of  the  power  of  the 
legislature  over  the  property  and  pursuits  of  the  citizen 
under  the  State  constitution.  The  restrictions  which 
we  have  examined  upon  the  legislative  power  of  the 
State  were  inserted  in  the  constitution  to  protect  the 
minority  from  the  oppression  of  the  majority,  and  all 
from  the  usurpation  of  the  legislature,  the  members  of 
which,  under  our  plurality  system  of  elections,  may  be 
returned  by  a  minority  of  the  people.  They  should, 
^  therefore,  be  faithfully  maintained.    They  are  the  main 

safeguards  to  the  persons  anjd  property  of  the  State. 

It  is  easy  to  see  that  when  the  people  are  smarting 
under  losses  from  depreciated  bank  paper,  a  feeling 
might  be  aroused  that  would,  under  our  plurality  sys- 
tem, return  a  majority  to  the  legislature,  which  would 
declare  all  banks  a  nuisance,  confiscate  their  paper  and 
the  buildings  from  which  it  issues. 

So  with  railroads,  when  repeated  wholesale  murders 
are  perpetrated  by  some  of  them;  and,  in  GrecA 
Britain  and  France^  we  have  examples  of  the  confisca- 
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tion  of  the  property  of  the  churches  even;  which, 
here,  the  same  constitution  that  protects  the  dealer  in 
beer,  would  render  safe  from  invasion  by  the  legislative 
power. 

In  our  opinion  for  the  reasons  given  above,  the  liquor 
act  of  1855  is  void.    Let  the  prisoner  be  discharged. 


AN  INDEX 


TO  THE  PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACCIDENT. 
See  Bailmsmt,  6. 

ACKNOWLEDGMENT. 
See    Deeds,   Ackhowlvoquest   or.    Con- 

TETANCE,  4. 

ACTION. 

See  Claims  agautst  Decedents'  Estates. 
Jurisdiction,  6,  15  to  18.  Pbacticb,  17. 
Statutes,  12. 

Section  18,  2  B.  S.,  p.  458,  does  not  inter- 
fere with  the  common-law  right  of  suing 
in  transitory  actions,  except  where  tha 
suit  is  against  a  resident  of  the  county. 
^MaxweU  y.  Colliiu,  88 

ADMINI8TEAT0R. 
See  Estates,  Distbibution  ov. 

ADMINISTRATOR'S  SALE. 

Com  standing  in  the  field  was  sold  at  ad- 
ministrator's sale.  It  was  to  be  gathered 
by  the  administrator,  and  stored  upon 
the  premises  within  a  reasonable  time. 
When  it  was  gathered  and  stored,  the 
purchaser  refused  to  receiye  it.  The  ad- 
ministrator afterwards  obtained  an  or- 
der from  the  Probate  Court  to  sell  it  at 
private  sale.  He  sold  it  for  a  sum  less 
than  the  first  purchaser  had  bid  for  it, 
and  sued  him  for  the  difference. 

Meldf  that  on  the  trial,  the  proceedings  rel- 


ative to  the  second  sale  were  admissible 
in  evidence. 

ffeldj  also,  that  the  administrator  did  not, 
by  procuring  the  order  for  a  private  sale, 
abandon  the  contract  with  the  first  pur- 
chaser. 

Beldj  also,  that  whether  the  corn  was  ga- 
thered and  stored  within  a  reasonable 
time,  or  not,  was  a  question  for  the  jury. 
— Meek  v.  S^teneer  et<U^  118 

ADVANCEMENT. 

See  CONYETANCB,  5. 

ADVERSE  POSSESSION. 

Adverse  possession  is  never  proved  by 
mere  reputation — CHtjf  qf  Logaxuport  v. 
Dunn  ei  uz.,  878 

AFFIDAVIT. 

/8m  Attachxbnt,  6.  Continuance,  8.  Cbdi- 
INAL  Law,  2,  18,  27,  28.  Hiohwat,  7. 
Venue,  6. 

AGENCY. 

See  Attobnet.    Evidence,  7. 

1.  An  infant  cannot  appoint  an  agent;  nor 
can  he,  after  he  attains  his  majority, 
ratify  the  act  of  a  person  assuming  to  be 
his  agent,  performed  while  he  was  an 
infant.  Such  an  act  is  absolutely  void. 
— Truehlood  et  cU.  v.  Trveblood  ei  al^    195 

2.  Where  an  agent  acts  for  his  principal  in 
transactions  with  others,  the  act  of  the 
agent  is,  in  contemplation  of  law,  the 
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act  of  the  principal;  but  when  an  agent 
makes  a  charge  against  his  principal, 
he  cannot  insist  that  that  entry  is  the 
act  of  the  principal. — Swofford  t.  Orojfj 

608 

8.  Transactions  of  principal  and  agent  are 
ordinarily  gOTerned  by  the  same  rules  of 
eridence  that  apply  to  transactions  be- 
tween other  persons.  Ibid. 

AGENT. 
Set  AoKNCT. 

AQREED  CASE. 
See  Pbactiob,  27. 

ALIMONY. 
See  DiYOBCK. 

AMENDMENT. 

See  MisironR,  8,  4.    PlbadinOi  16,  16,  29. 
Pkactici,  4,  6,  22. 

APPEAL. 

Su  Attachmsnt,  4.  Bill  or  ExcKpnoirs. 
Costs,  2.  Erbob.  Instrdotions.  Prajd- 
TiCR,  1,  2,  22,  28,  26,  88,  84,  46. 

1.  On  an  appeal  to  this  Court,  the  record  of 
the  Court  below  must  not  only  show  all 
the  eyidence,  but  it  must  appear  that  a 
motion  for  a  new  trial  was  made  and 
OTerruled. — Doe  d.  Omdict  t.  fferr  et  al,^ 

28 

2.  Prosecution  commenced  in  June,  1864, 
before  the  mayor  of  the  city  of  Fort 

Wayne,  for  keeping  a  house  where  spi- 
rituous liquors  were  sold  in  quantities 
less  than  a  gallon,  to  be  drank,  &o., 
without  license.  Trial,  fine,  and  appeal 
to  the  Common  Pleas.  The  mayor's  re- 
cord says  a  bond  was  filed  and  approTed. 
At  the  JtUy  term,  1865,  of  the  Common 
Pleas,  the  appeal  was  dismissed  on  the 
motion  of  the  prosecuting  attorney,  on 
the  ground  that  neither  lx>nd  nor  recog- 
nisance could  be  found'  either  in  the  of- 
fice of  the  mayor,  or  on  the  files  of  the 
Court,  ffeld,  that  the  appeal  was  rightly 
cfismissed  for  want  of  a  bond. — Siipee  ▼. 
The  StaU,  ^  280 

8.  A  cause  which  has  not  progressed  to 
final  judgment,  is  not  appealable  to  this 
ComtL— Miller  t.  The  State,  S26,—Eeete  t. 
The  State,  416 

4.  The  Supreme  Court  will  not  entertain 
an  appeal  on  any  preliminary  or  inter- 


locutory decision  of  the  Court  below. 
The  record  must  show  a  final  determina- 
tion, unless  in  those  cases  specially  ex- 
cepted by  statute.  The  party  can  save 
the  question  in  the  record  by  proper  ex- 
ception. After  the  final  delermination 
of  the  cause,  all  the  points  thus  saved 
oome  up  together. —  WooUeif  t.  The  State, 

877 

5.  An  appeal  does  not  operate  as  an  excep- 
tion to  the  ruling  of  ^e  court. — Timmont 
et  al.  T.  McOtmoughhay,  488 

6.  An  appeal  from  the  order  of  a  county 
board  Tacating  a  road,  cannot  be  taken 
by  a  person  who  was  not  a  party  to  the 
proceeding,  unless  he  make  himself  a 
party  by  affidavit  that  he  is  interested  or 
ftggi'io^^  by  the  decision. — OdtU  et  aL  v. 
Jenkme,  622 

APPEAL-BOND. 
See  Afpial.    Attachmxitt,  4. 

APPEABANCE. 

See  Jurisdiction,  7. 

APPOINTMENT. 
See  Attorvet  Oixb&al. 

APPRAISEMENT. 

Su  JUDOMENT.      RsPLEYUT-BaIL. 

ARBITRATION. 

1.  Debt  by  O.  against  S.  upon  an  award  ts 
follows:  "t/oAn  Doe  on  the  demise  of  W. 
M.,  J.  S,  and  others  t.  J.  G.    BeooTeiy 

*  in  ejectment  in  the  Vigo  Circuit  Courts 
&c.  Suggestion  on  the  record,  and  claim 
by  defendant  for  Improyements  under 
the  statute  concerning  occupying  claim- 
ants. We,  the  undersigned,  haring,  by 
the  consent  of  J,  O.  of  the  one  part,  and 
J,  S,  of  the  other  part,  been  appointed 
by,  &C.,  in  the  case  aforesaid,  arbitrators 
to  settle  certain  matters  of  diflferenee  in 
said  case,  ftc,  met  and  qualified,  &o^  and 
the  said  (S^.  and  &  beingthen  before  said 
arbitrators  to  submit,  &C.,  said  O.  and  S. 
then  and  there,  &c.,  consented  that  they 
should  decide  on  the  rights  and  equities 
arising  out  of  the  recovery,  &C.,  without 
being  governed  by  the  statute,  &C.,  and 
that  they  should  award,  &e.;  and  said 
O.  and  8,  did  then  and  there  so  submit, 
&0.,  and  on  the  hearing  of  the  evidence 
we  award,"  &c.  The  defendant  denied 
the  submission  as  alleged,  but  admitted 
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that  the  cause  had  beeti  referred.  A  jury 
was  called  .and  evidence  given  as  fol- 
lows: 1.  The  award;  2.  J,  J.,  one  of  the 
arbitrators,  testified  that  after  thej  had 
been  some  days  in  the  investigation  of 
the  claim  of  (7.  M.^  one  of  the  lessors  in 
the  suit,  against  the  same  parties,  said 
O,  and  S,  agreed  before  the  arbitrators, 
as  stated  in  the  award;  that  under  that 
submission  the  award  was  made;  and 
that  all  the  other  parties  agreed  to  have 
their  causes  decided  by  the  same  rule; 
8.  S.  W,  testifies  to  the  same  effect,  add- 
ing that  O.  was  present  in  person  at  the 
submission;  that  there  was  no  agreement 
to  change  the  terms  of  the  reference 
made  by  the  Court,  other  than  this,  that 
the  arbitrators  should  not  be  confined  to 
the  requisitions  of  the  statute,  &c.  It 
was  admitted  that  the  award  was  filed 
March  12,  1849,  among  the  papers  in  the 
case  of  Doe^  &c.;  that  the  recovery  in 
said  case  was  in  the  name  of  8.  and  sev- 
eral others;  that  shortly  after  the  award 
was  made,  the  counsel  for  the  plaintiff 
requested  the  defendant  to  pay  it,  and 
that  he  declined  to  do  so.  Demurrer  to 
the  evidence.  Joinder  in  demurrer, 
whereupon  the  jury  was  discharged,  and 
the  cause  submitted  to  the  Court.  De- 
murrer sustained. 

Held,  that  a  reference  had  been  made  of  a 
cause  pending  in  Court  pursuant  to  the 
statute;  that  that  submission  was  unre- 
voked; that  the  parties  to  it  consented 
to  waive  some  of  the  rules  of  evidence 
and  forms  of  proceeding  before  the  arbi- 
trators, which  they  were  competent  to 
do;  that  the  lessors  in  the  ejectment  suit 
other  than  S.  were  mere  nominal  parties, 
having  no  interest  in  the  questions  un- 
der the  occupying  claimant  law;  and 
that,  therefore,  there  was  an  existing 
submission  to  the  arbitrators. 

'Held,  also,  that  the  party  in  whose  favor 
the  award  was  rendered,  might  bring  an 
action  of  debt  upon  it  rather  than  return 
it  into  the  Court  from  which  the  cause 
was  referred,  for  enforcement  there. 

Held,  also,  that  parties  may  make  a  bind- 
ing submission  of  matters  of  difference 
between  them  by  parol. — Grigge  v.  Seeley, 

264 

2.  Awards  by  arbitrators  should  be  re- 
garded with  respect,  and  not  heedlessly 
set  aside;  for  they  are  the  decisions  of 
persons  chosen  by  the  parties  to  decide 
their  differences. — AUen  v  Hilter,        310 

8.  The  presumption  is  that  an  awnrd  is 
justified  by  all  the  evidence;  and  where 


it  does  not  appear  that  all  the  evidence 
given  to  the  arbitrators  was  before  the 
court.,  it  may  be  presumed  that  the  court 
did  not  assume  to,  if  indeed  it  could, 
look  to  the  merits  of  the  award.        Ilfid, 

ASSAULT  AND   BATTERY. 

On  trial  for  assault  and  battery,  the  de- 
fendant may  give  in  evidence  a  tran- 
script of  a  justice  of  the  peace  setting 
forth  a  conviction  for  an  assault  and 
battery  upon  the  same  party;  but  unless 
the  transactions  be  identified,  it  will  be 
but  a  link  in  the  chain  of  evidence  going 
to  show  a  former  conviction. — MarshtUl 
V.  The  State.  498 

ASSAULT  WITH  INTENT  TO  COMMIT 

MURDER. 

See  Criminal  Law,  4,  6,  80. 

ASSESSMENT. 
See  Taxes. 

ASSIGNMENT. 

See  VOLUNTAEY  ASSIONMENT. 

ASSIGNMENT  OF  ERRORS. 
'   See  Ereob. 

ATTACHMENT. 
See  Ga&nishmbnt. 

1.  Under  sec.  28,  R.  S.  1848,  p.  767,  attach- 
ing creditors,  having  obtained  judgment 
at  law,  must  proceed  at  law;  and  the 
question,  whether  the  garnishee  has  ille- 
gally disposed  of  the  attached  property, 
after  service  of  the  writ  of  attachment, 
is  triable  at  law  and  not  in  equity. — St. 
John  et  cU.  v.  Harrington  et  a/.,  28 

2.  By  the  statute  of  1852,  every  creditor 
of  an  attachment-defendant  has  a  right 
to  file  his  claim  under  the  original  at- 
tachment at  any  time  while  the  same  is 
pending,  and  have  it  adjusted  by  the 
Court;  and  all  such  creditors  have  a 
right  to  share,  pro  rata  in  distribution; 
and  distribution  must,  of  necessity,  be 
postponed  till  dll  the  claims  are  acyusted. 
— Henderson  v.  Blits  et  oi.,  100 

8.  Suit  commenced  by  attachment,  under 
which  claims  other  than  that  sued  upon 
were  filed.  Judgment  at  the  regular 
term  in  favor  of  the  plaintiff's  claim. 
Cause  as  to  garnishee,  continued  to  ft 
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special  term,  without  entry  of  continu- 
ance as  to  the  unadjusted  claims.  At 
the  special  term,  the  claimants  offered  to 
make  proof  of  tlieir  claims,  and  prayed 
judgment  and  d^pro  rata  distribution. 

ffeld^  that  the  Court  was  bound  to  adjust 
all  claims  filed  under  the  original  suit, 
at  the  special  term,  or  postpone  the  dis- 
tribution asked  on  the  original  claim  till 
another  term,  when  they  might  be  ad- 
justed. 

Held,  also,  that  judgments  rendered  upon 
such  claims  at  the  special  term,  are  not 
nullities,  and  cannot  be  collaterally  im- 
peached. Ibid. 

4.  Attachment  against  a  canal-boat.  The 
master  appeared  at  the  trial  before  the 
justice;  but  did  not  give  bond  to  release 
the  boat.  Judgment  against  the  boat. 
The  master  appealed  to  the  Circuit  Court, 
giving  the  usual  appeal-bond.  In  that 
Court  the  plaintiff  moved  to  dismiss  the 
appeal,  because  no  bond  had  been  given 
before  the  justice  for  the  release  of  the 
boat,  and  the  substitution  of  the  master 
as  defendant.  Cross  motion  for  leave  to 
file  the  bond.  The  Coiirt  overruled  the 
latter,  and  sustained  the  former  motion — 
dismissing  the  appeal. 

Held,  that  the  boat  may  be  released  at  once 
by  a  bond  securing  the  debt. 

Held,  also,  that  if  the  bond  is  not  given, 
the  case  stands  as  an  ordinary  case  of 
attachment. 

ffeldy  also,  that  the  property  may  be  re- 
leased by  appeal — ^the  appeal-bond  being 
a  security  substituted  for  the  property. 

ffeldj  also,  that  the  Circuit  Court  erred  in 
dismissing  the  appeal. —  Oanal-boat  Stan- 
dart  V.  Bond,  270 

5.  Foreign  Attachment.     Affidavit  as  fol- 
lows:  "State  of  Indiana,  Damett  county, 
ss.      DavieBi  Circuit  Court,  April  term, 
1848.     Jeremiah  Murphy,  of  the  county  of 
Vigo,  and  State   aforesaid,  being   duly 

swoin  says  that  John  Af amine,  of  the 
State  of  Ohio,  is  justly  indebted  to  him 
in  the  sum  of  892  dollars,  as  follows, 
to-wit:  In  the  sum  of  160  dollars  had 
and  received  by  the  said  John  from  the 
said  Jeremiah,  to  enter  land  in  Indiana 
for  him,  the  said  Jeremiah,  but  which  he, 
the  said  John,  converted  to  his  own  use; 
also  the  sum  of  117  dollars  collected  by 
the  said  John  for  said  affiant,  &c.;  also, 
the  sum  of  80  dollars  paid,  laid  out,  &c. ; 
all  of  which  sums,  &c;  and  that  the  said 
Mamine  is  not  a  resident  of  Indiana,  but 
of  Ohio,"  &c.  A  bond  in  the  penal  sum 
of   780  dollars  was  filed  with  the  affi- 


davit. The  record  states  that  upon  the 
filing  of  the  affidavit  and  bond,  a  writ, 
&o.,  issued,  &c.  The  writ  recited  the  affi- 
davit and  bond.  At  the  AprU  term,  the 
plaintiff  appeared,  proved  publication 
for  three  successive  weeks,  and  had  the 
cause  continued.  The  sheriff's  return  to 
the  writ  was  in  these  words:  "On  the  7th 
day  of  March,  A.  B.  1848,  I  attached 
within  my  county  the  real  estate  des- 
cribed in  the  following  inventory,  as  the 
property  of  the  within  John  Mamine,  and 
on  the  same  day,  with  the  assistance  of 
Beverly  Berry,  a  disinterested  household- 
er, made  an  inventory  and  valuation  of 
the  same,  which  I  have  herewith  re- 
turned, annexed  to  this  writ, — ^being  all 
the  property  of  the  said  John  Mamine, 
that  I  could  find  in  my  bailiwick.'' 
Signed  by  the  sheriff.  At  the  October 
term  the  cause  proceeded  regularly  to 
judgment. 

ffeld,  that  it  sufficiently  appears  that  the 
bond  was  approved  prior  to  the  issuing 
of  the  writ. 

Held,  also,  that  it  sufficiently  appears  that 
the  property  attached  was  situate  in 
Daviess  county. 

Held,  also,  that  the  notice  was  sufficient 
under  the  statute  of  1848. 

Held,  also,  that  the  statute  of  1843  required 
but  one  continuance  after  proof  of  pub- 
lication. 

Held,  also,  that  it  cannot  be  objected  that 
the  affidavit  shows  the  plaintiff  entitled 
to  a  larger  sum  than  he  demands ;  but, 

Held,  also,  that  the  bond  is  invalid — it 
should  have  been  in  double  the  amount 
claimed  in  the  affidavit;  and 

Held,  also,  that  it  should  have  been  shown 
that  the  attachment  was  levied  in  the 
presence  of  a  disinterested  and  credible 
freeholder. 

Held,  also,  that  proceedings  in  attachment, 
being  ex  parte,  must  be  pursued  strictly; 
and  that  the  judgment  in  such  cases  will 
be  reversed  for  very  slight  departures 
from   the  statute. — Mamine   t.  Murphu, 

272 

ATTESTATION. 
See  Evidence,  6. 

ATTORNEY. 
See  Attorney,  Wab&ant  of. 

In  an  action  brought  by  A,  against  B^  for 
services  rendered  by  him  as  attorney  at 
law,  in  a  case  in  which  B.  and  thirteen 
others   were  defendants,   B.  offered  to 
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prove  that  A.  had  been  paid  by  one  of 
his  thirteen  co-defendants  40  dollars,  and 
12  dollars  by  another,  for  seryices  as  at- 
torney in  that  cause.  The  Court  refused 
to  admit  the  evidence.  The  jury  found 
specially  that  the  services  sued  for  were 
rendered  for  B.  alone.  Meldj  that  the 
evidence  so  excluded  was  irrelevant; 
and  that,  in  the  absence  of  anything 
from  which  a  different  inference  might 
be  drawn,  such  payments  must  be  pre- 
sumed to  have  been  made  on  the  separate 
liability  of  those  who  made  them. — Flem- 
ing V.  Flagg^  868 

ATTORNEY  GENERAL. 

1.  The  act  of  1855  creating  the  office  of  At^ 
torney  General,  vested  the  appointment 
of  that  officer,  for  the  first  term,  in  the 
General  Assembly. — OoUins  v.  The  State^ 

844 

2.  The  failure  of  the  Assembly  to  exercise 
their  power,  did  not  vest  that  power  else- 
where. Ibid. 

8.  The  vacancy  in  the  office  of  Attorney 
General  happened  on  the  taking  effect  of 
the  act  creating  the  office ;  and  as  the  act 
took  effect  from  and  after  its  passage, 
such  vacancy  did  not  happen  during  a 
recess  of  the  General  Assembly.      Ibid. 

4.  The  appointment  might  have  been  made 
at  any  session  convened  by  the  executive 
before  the  October  election  of  1856.  Ibid. 

ATTORNEY,  WARRANT  OP. 

A  warrant  of  attorney  to  <* enter"  judg- 
ment, authorizes  the  attorney  to  confttz 
judgment, — especially  where  it  was 
clearly  intended  to  clothe  him  with  that 
power. — KoMtm  v.  SmUh,  78 

AWARD. 
See  Arbitration. 


B. 

BAILMENT. 

1.  Where  A.  hired  his  wagon,  team  and 
teamster  to  B^  and  during  the  bailment 
the  team  ran  away  and  ran  against  C'& 
horse,  ixguring  hm  so  that  he  died, — 
Held,  that  the  teamster  was  the  servant 
of  the  bailor,  and  not  of  the  bailee,  and 
that  the  bailor,  owning,  furnishing,  and 
oontroUing  the  motive  power,  was  liable 
for  the  injury.— -O-ooiteU  v.  Oaloert,    127 


2.  Suit  by  C.  against  W.  for  mal-practice 
as  a  veterinary  surgeon.  The  jury  were 
instructed  as  follows:  ^'If  IT.  pretended 
to  no  skill  as  a  farrier,  or  was  not  known 
to  C.  as  such,  but  as  a  matter  of  friend- 
ship or  otherwise,  recommended  the  mak- 
ing of  the  puncture,  and  the  same  was 
assented  to  by  C7.,  and  the  puncture  was 
accordingly  made,  W.  is  not  liable,  even 
though  the  horse  died  in  consequence  of 
the  puncture  so  made."  ffeldj  that  W. 
was  a  mandatary,  and  responsible  as 
such  for  gross  ignorance  or  gross  negli- 
gence; and  hence,  the  instruction  was 
erroneous. — Conner  y.  Winton,  815 

8.  The  general  rule  in  bailment  is,  that 
where  the  contract  is  of  mutual  benefit, 
as  where  work  is  done  for  hire,  ordinary 
diligence  is  required.  Ibid. 

4.  But  a  mandatary  is  held  only  to  slight 
diligence,  and  is  responsible  only  for  a 
breach  of  orders,  gross  negligence  or 
fraud.  Ibid. 

5.  The  diligence  required  is  proportioned 
to  the  value  of  the  property  bailed,  or 
the  delicacy  of  the  of^eration  to  be  per^ 
formed.  Ibid. 

6.  A.  hired  an  ass  to  B.  for  a  standing  sea- 
son. B.  stipulated  that  he  would  be  ac- 
countable for  any  accident  that  might 
befall  the  animal,  and  agreed  to  return 
him  safe  and  sound  at  the  close  of  the 
season,  or  to  pay  1,000  dollars  if  damage 
should  be  done  to  him.  Injuries  from 
sickness,  lightning,  and  accident  were, 
in  another  part  of  the  contract,  excepted. 
Breach,  that  soon  after  the  commence- 
ment of  the  season,  the  defendant  re- 
turned the  ass  to  the  plaintiff  diseased; 
and  that  of  the  disease,  contracted  while 
in  the  defendant's  possession,  and  caused 
by  the  defendant's  carelessness,  the  ass 
died.  The  evidence  showed  that  soon 
after  the  hiring,  the  ass  was  poisoned, 
and  his  spermatic  cord  pierced  with  a 
sharp  instrument,  whereby  he  became 
impotent.  But  there  was  no  evidence  of 
negligence  or  misconduct  on  the  part  of 
the  defendant  Held^  that,  by  a  fair  con- 
struction of  the  contract^  the  defendant 
was  not  liable  for  the  iiguries. — ConweU 
V.  Smiik.  580 

7.  In  ordinary  cases  of  bailment,  uncon- 
trolled by  special  stipulations,  and  in  the 
absence  of  negligence  or  misconduct  by 
the  bailee,  an  injury  to  the  property 
bailed  falls  on  the  bailor.  Ibid. 

8.  By  the  contract  in  this  case,  the  plain- 
tiff was  to  receive  five  dollars  for  each 
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colt  begotten  by  the  ass  bailed,  or  to  pay 
the  de^ndant  20  dollars  per  month  for 
his  serTices,  at  his  election.  The  sea- 
son was  to  continue  until  July,  but  the 
ass  was  returned,  at  the  request  of  the 
plaintiff,  in  ifay. 

Beldy  that  the  bailment  was  terminated  by 
the  mutual  consent  of  the  parties. 

Hdiy  also,  that  the  plaintiff  having  failed 
to  elect  according  to  the  terms  of  the  con- 
tract, the  defendant  might  do  so,  and  his 
counterclaim    for   services  would    lie. 

im. 

BANK  OF  THE  STATE  OF  INDIANA. 
See  Constitutional  Law,  11. 

BARON  AND  FEME. 

See  HusBAHO  and  Win. 

• 

BASTARDY. 

See  Statutes,  12, 18. 

1.  The  infant  father  of  a  bastard  child  may 
settle  with  the  mother,  and  execute  the 
instruments  necessary  in  making  such 
settlement. — Oavin  et  al  y.  Burton  et  a2, 

69 

2.  Prosecution  for  bastardy.  The  jury 
were  instructed  as  follows:  "Some  wit- 
nesses haye  heen  introduced  to  impeach 
the  testimony  of  A.  O.  the  [only]  prose- 
cuting witness.  If  the  testimony  going 
to  impeach  her  credibility  is  so  strong 
as  to  satisfy  your  minds  that  you  could 
not  believe  anything  she  may  have  testi- 
fied to,  you  should  find  for  the  defend- 
ant." 

Held,  that  the  instruction  was  correct. 

Held,  also,  that  the  Court  might  have  re- 
fused to  give  it  without  some  qualifica- 
tion, to  the  effect  that  they  might  believe 
or  disbelieve  the  witness,  whether  im- 
peached or  not;  but  that  if  the  defend- 
ant wished  such  qualification,  he  should 
have  asked  it. — Spwey  v.  The  State,    406 

8.  Further  instruction  in  substance  as  fol- 
lows: The  prosecuting  witness  testifies 
that  "the  bastard  was  begotten  on  the 
15th  of  April;  that  defendant  had  sexual 
intercourse  with  her  on  that  day,  and  at 
several  times  afterwards.  If  you  believe 
that  she  is  mistaken  as  to  the  day,  but, 
from  all  the  evidence,  that  defendant  is 
the  father  of  the  bastard,  you  should 
find  for  the  plaintiff."  ffeldj  that  the 
instruction  was  correct  Ibid. 

4.  The  Court  revised  to  instruct  in  effect 


as  follows:  As  the  ease  for  -the  State 
rests  upon  the  testimony  of  the  prose- 
cuting witness,  though  that  may  bie  suf- 
ficient to  make  out  the  case,  yet  if  you 
find  that  she  swore  positively  to  a  time 
and  place  where  the  child  was  begotten, 
and  two  credible  witnesses  testify  to  a 
positive  alibi  of  the  defendant,  you  diould 
acquit;  for  such  obvious  perjury  would 
destroy  the  credibility  of  the  witness  in 
all  things.  Held,  that  the  instruction 
was  properly  refused;  the  Coart  oould 
instruct  as  to  the  law,  but  could  not  take 
from  the  jury  the  right  to  believe  or  dis- 
believe. Ibid. 

6.  The  Court  refused  to  instruct  in  sub* 
stance  as  follows:  The  jury  can  know 
nothing  of  the  case,  except  from  the  tes- 
timony. And  if  the  statements  of  the 
prosecuting  witness  are  uncorroborated, 
and  if  the  four  or  five  witnesses  for 
the  defendant  are  all  credible,  and  all 
swear  that  they  know  the  general  chaiw 
acter  of  the  prosecuting  witness  to  have 
been  bad,  both  before  and  after  she  was 
got  with  child,  and  that,  judging  from 
that  character,  they  would  not  believe 
her  on  oath,  &«.,  the  jury  cannot  go  fur- 
ther than  these  witnesses,  amd  should 
not  confide  in  the  prosecuting  witness. 
ffeld,  that  the  instruction  was  properly 
refused:  the  jury  are  not  bound  by  the 
opinions  of  impeaching  witnesses.  Ibid, 

6.  Queare,  Whether  such  opinions  are  ad- 
missible in  evidence,  as  to  the  credibility 
of  the  proseonting  witness.  Ibid. 

BILL  OF  EXCEPTIONS. 
See  Pbacticb,  15, 27. 

1.  The  bill  of  exceptions  in  this  case  closed 
by  stating  that  "the  above  were  the 
rough  minutes  of  the  Court,  including 
the  material  points  of  the  evidence." 
ffeld,  that  this  is  not  sufficient  under 
the  80th  rule.  The  bill  must  in  terms 
purport  to  contain  all  the  evidence  given 
in  the  case. — Jarvit  v.  Stronff,  284 

2.  A  bill  of  exceptions  signed  and  filed  by 
leave  of  the  court  below,  at  a  term  8ub> 
sequent  to  that  at  which  the  cause  was 
tried,  without  objection  by  counsel  for 
the  adverse  party,  who  signed  an  agree- 
ment as  to  what  should  be  embraced  in 
it,  will  not  be  rejected  by  this  Court,  es- 
pecially after  submission  upon  the  re- 
cord as  made  up,  without  any  motion  to 
strike  out  the  bill. — BrookvUle  and  Greetu- 
burg  Turf^ike  €b.  v.  MeOtr^  etoL,    892 
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8.  The  bill  of  exceptions  cloeea — "This  was 
all  the  evidence  material  to  the  cause" — 
leaving  it  to  be  inferred  that  there  was 
in  fact  other  evidence.  Held^  that  in 
this  form,  this  Court  cannot  regard  the 
evidence  as  embraced  in  the  record  with- 
in the  thirtieth  rule. — OuUy  v.  Itnellj  456 

4.  A  bill  of  exceptions  taken  at  a  term 
subsequent  to  that  at  which  the  decision 
excepted  to  was  made — no  exception 
having  been  taken  at  the  time  the  deci- 
sion was  delivered — comes  too  late,  and 
will  not  be  regarded  as  part  of  the  re- 
cord on  appeal. — Irvm  v.  ArUfumy,    470 

6.  A  bill  of  exceptions  showing  only  a 
part  of  the  evidence,  is  insufficient,  unless 
it  show  a  question  reserved  under  sec- 
tion 847  of  the  practice  act. — New  Air 
hcaiy  cmd  Salem  Railroad  Oo.  v.  CaUow,  471 

6.  Where  the  trial  was  on  the  20th  of 
October^  and  the  bill  of  exceptions  was 
presented  and  signed  on  the  27th,  and 
its  language,  after  stating  several  rul- 
ings of  the  Court,  was,  "To  which  said 
acts  of  the  Court,  the  defendant  objects 
and  excepts,"  &c., — A^^  that  it  is  not 
shown  that  the  exceptions  were  taken  at 
the  proper  time;  that  the  language,  "ob- 
jects and  excepts,"  relates  to  the  time  of 

'  the  presentment  and  signing  of  the  bill, 
and  not  to  the  time  of  the  trial. — Leyner 
V.  The  StaU,  490 


BILL  OF  EXCHANGE. 

1.  Where  a  bill  was  drawn,  indorsed  and 
payable  in  Ohio^  and  the  protest  states 
that  the  notice  was  sent  by  mail,  ad- 
dressed to  the  indorser  at  New  Albany^ 
Indiana^  there  must  be  proof  that  the  in- 
dorser resided  there. — Turner  v.  Rogers 
et  (d^  189 

2.  And  in  such  case,  the  Court  will  look 
to  the  law  of  Ohio  for  the  facts  which 
will  charge  an  indorser,  and  to  the  law 
of  Indiana  for  the  evidence  to  prove 
them.  Ibid, 


BOARD  OF  COMMISSIONERS. 
See  CouMTT  Commissionbrs,  Boakd  or. 

BOND. 

jSSm  Appsal,  2.     Attachmsnt,  4,  6.    Con- 
TBACT,  6.    Costs,  L    Offick,  8,  4. 


C. 

CERTIFICATE. 

It  is  not  shown  that  a  certificate  was  ob- 
tained by  fraud,  if  it  appear  that  the 
maker  knew  its  contents. — The  Board  of 
CommWe^  j'c.  v.  Chitwood  et  al,,  6(>4 

CERTIFICATE  OF  FOREIGN  JUDGE. 
See  Evidence,  6. 

CHANCERY. 
See  Attachvent,  1.    Evidence,  2.    Peac- 

TICE,  10. 

1.  Bill  in  chancery  by  A.  against  B.  and 
C.f  alleging  that  C.  had  purchased  a  lot 
of  B,,  from  whom  he  had  received  a  bond 
conditioned  for  the  conveyance  of  said 
lot  to  him,  on  payment  of  the  purchase- 
money;  that,  to  secure  an  indebtedness, 
C.  had  assigned  the  bond  to  A.;  that  (7. 
had  paid  B.  for  the  lot,  but  had  received 
no  conveyance;  and  that  exclusive  of 
said  property  C.  was  insolvent.  An- 
swers, cross-bill,  replication,  &o.  Issue 
formed.  C.  died  before  trial,  and  his  ad- 
ministrator was  made  defendant  in  his 
stead;  but  his  heirs  were  omitted.  Trial 
by  the  Court.  Lot  ordered  to  be  sold  for 
the  payment  of  A.^s  claim,  &o.  ffeld, 
that  this  proceeding  was  analagous  to 
the  foreclosure  of  a  mortgage,  and  the 
heirs  of  C.  were  indispensable  parties. — 
Mtar  et  al.  v.  Gibton  et  al,,  187 

2.  In  chancery,  an  averment  in  the  answer 
responsive  to  the  bill,  that  the  party  was 
sane  at  the  time  the  act  was  performed, 
is  evidence  of  that  fact,  against  which 
proof  of  general  derangement  will  not 
avail. — Aeheyet  tiz.  v.  St^hent,  411 

CHANGE  OF  VENUE. 
See  Venus. 

CHARTER. 
See  Co&POKATiON. 

CIRCUIT  COURT. 
See  Jurisdiction,  6,  18. 

CLAIMS  AGAINST  DECEDENTS'  ES- 
TATES. 

1.  The  mode  prescribed  by  statute  for  fil- 
ing claims  against  a  decedent's  estate- 
entering    them    upon    the    appearance 
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docket,  and  afterwards,  if  necessary, 
upon  ihe  issue  docket — is  a  mode  of 
getting  them  into  court  to  receive  final 
adjudication,  as  in  a  suit  at  law. — Mor- 
gan T.  Squier.  611 

2.  Suit  commenced  March  28th,  1856,  in 
the  Decatur  Common  Pleas,  against  an 
administrator,  upon  a  note  due  from  the 
decedent.  Answer,  that  on  the  28d  day 
of  January f  1856,  two  days  before  the 
close  of  the  January  term  of  said  Court, 
the  claim  which  is  the  foundation  of  this 
suit  was  filed  in  said  Court,  and  then 
and  there  placed  upon  the  appearance 
docket;  and  that  at  the  present  term 
[Aprilj  1856]  of  said  Court,  defendant 
had  admitted  and  allowed  the  same  upon 
said  docket.  Demurrer  sustained.  Meld, 
that  the  answer  showed  a  prior  action 
pending  for  the  same  cause.  Ibid. 

CONDITIONAL  DECREE. 
See  DiYOECB. 

CONDITION  PRECEDENT. 
See  Co&PO&ATioif,  10. 

CONSIDERATION. 
See  Contract,  1.    Frauds,  Statute  of,  1. 

MORTOAGB,  2. 

CONSTITUTIONAL  LAW. 
See  Statutes,  7  to  10.    WrrNsssss'  Fees,  2. 

1.  If  a  party  Toluntarily  abstain  fh>m 
claiming  the  right  of  trial  by  jury  in  a 
giyen  case,  it  may  be  judicially  held  that  it 
is  waived. — Madieon  and  IndiantqwUe  Rail- 
road Co,  ▼.  WMUneeky  217 

2.  Hence  the  statute  (2  R.  S.  116)  enacting 
that  such  act  shall  be  regarded  as  a 
waiver,  is  valid.  Ihid. 

8.  The  whole  of  the  act  of  1858  entitled, 
"An  act  to  provide  compensation  to  the 
owners  of  animals  killed  or  injured  by 
the  oars,  locomotives  or  other  carriages  of 
any  railroad  company  in  this  State,"  is 
not  void  for  inconsistency  with  its  title. 
The  immediate  purpose  of  the  act  is  ex- 
pressed in  the  title;  and  the  exception 
as  to  railroads  that  are  fenced,  is  so  pro- 
perly connected  with  the  subject-matter 
of  the  act  designated  in  the  title,  as 
rightly  to  appear  in  it  under  the  title. 

Ibid. 

4.  Nor  is  the  act  void  simply  because  it  is 
special.  Ibid. 


6.  The  third  section  of  the  act  is  unconsti- 
tutional and  void,  so  far  as  it  inflicts  a 
penalty  for  appealing  and  failing  to  re- 
duce the  judgment  20  per  cent.         Ibid. 

6.  The  first  section  of  the  act  is*  also  void 
so  far  as  it  gives,  as  to  amount^  unlimitr 
ed  jurisdiction  to  justices  of  Uie  peace. 

Ibid. 

7.  The  legislature  did  not  transcend  its 
powers,  or  violate  private  right,  in  en- 
acting that  railroad  companies  shall 
fence  their  roads,  or  pay  for  the  cattle 
they  kill  or  injure.  Ibid 

8.  The  three  co-ordinate  departments  of 
the  State  government  are  absolutely  in- 
dependent of  each  other:  one  of  them 
cannot  inquire  into  the  motives  controll- 
ing the  action  of  another. —  Wriffhi  v. 
D^rees  ei  oL,  298 

9.  This  Court  cannot  inquire  by  what  mo- 
tives the  members  of  the  legislature 
were  governed  in  the  enactment  of  a 
law.  Ibid 

10.  The  conditions  spoken  of  in  article  11. 
s.  1,  of  the  constitution,  relate  exclusively 
to  the  subject  of  banking.  Ibid. 

11.  The  45th  section  of  the  charter  of  the 
B€tnk  of  the  State  of  Indiana^  does  not  au- 
thorise a  suspension  of  specie  payment 
within  the  meaning  of  article  11,  s.  7,  of 
the  constitution.  Ibid 

12.  The  jeopardy  in  which  a  person  cannot 
be  twice  put  for  the  same  offense,  has 
been  once  incurred  by  the  prisoner,  when 
he  has  been  given  in  charge  on  a  legal 
indictment,  to  a  competent  jury,  which 
has  been  unneoessarily  discharged. — 
Miller  v.  The  Slate,  325 

CONSTRUCTION. 

See  Corporation,  2.   Frauds,  St attte  op,  S. 
Statutes,  1,  2,  4. 

CONTINUANCE, 
See  Attachment,  6.    Crixinal  Law,  2. 

1.  A  cause  had  been  two  terms  at  issue,  and 
at  a  third  term  an  amendment  was  made 
to  the  answer,  putting  the  defense  on  an 
entirely  new  ground,  owing  to  which,  on 
the  application  of  the  plaintiff,  the  Court 
below  granted  a  continuance,  and  taxed 
the  costs  to  the  defendant.  Heldy  that 
the  Court  might,  in  its. discretion,  grant 
the  continuance,  and  that,  under  section 
97,  2  R.  S.  p.  48,  the  costs  were  pro- 
perly taxed. — Makepeace  et  aL  v.  The  Slaie. 
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2.  A  motion  for  a  continuance  is  addressed 
to  tlie  discretion  of  the  Court,  and  unless 
A  strong  case  is  presented,  this  Court 
will  not  revise  a  decision  on  the  subject. 
— Deming  v.  Ferry  ei  a/.,  418 

:{.  An  affidavit  for  a  continuance  to  obtain 
the  testimony  of  an  absent  witness,  con- 
tained all  the  necessary  allegations;  but 
it  stated  that  the  witness  wanted  was 
somewhere  in  TenneMee,  affiant  did  not 
know  in  what  county,  and  that  affiant 
had  been  in  jail  two  months  awaiting 
the  term  at  which  he  would  be  arraigned, 
and  yet  it  did  not  appear  that  he  or  his 
counsel  had  made  any  inquiry  as  to  the 
whereabouts  of  the  desired  witness,  nor 
docH  he  furnish  any  excuse  for- the  fail- 
ure. 

ffeldy  that  the  affidavit  does  not  show  suffi- 
cient probability  of  obtaining  the  testi- 
mony. 

field,  also,  that  it  does  not  show  sufficient 
diligence.— ^aU  v.  The  State,  489 

CONTRACT. 

See  Administbator's  Hale.  Bailmimt. 
convbtancb,  6.  evidence,  8.  frauds, 
Statute  of,  1,  2.  Practice,  17.  Reple- 
vin-Bail.   Trust. 

1.  Where  a  contract  is  certain,  fair  in  all 
its  parts,  founded  on  a  valuable  conside- 
ration, does  not  interfere  with  the  rights 
of  creditors,  and  is  capable  of  being  per- 
formed,' the  courts  will  generally  decree 
specific  performance. — Atkmton  v.  Jack- 
son, 81 

2.  Where  a  contract  of  sale  has  been  con- 
summated by  writing,  the  presumption 
is  that  the  writing  contains  the  whole 
contract. — Me  C lure  y.  Jeffrey,  79 

:{.  All  oral  negotiations,  or  stipulations  be- 
tween the  parties,  which  preceded  or  ac- 
companied the  execution  of  the  instru- 
ment, must  be  regarded  as  merged  in  it, 
and  the  latter  must  be  treated  as  the  ex- 
clusive medium  of  ascertaining  the  agree- 
ment to  which  the  contractors  bound 
themselves.  Ibid. 

4.  Money  paid  on  an  executory  contract 
which  the  recipient  of  the  payment  fails 
to  fulfill  may  be  recovered  back. — TUford 
V.  Roberts,  254 

,\  Suit  instituted  February  27th,  1864,  by 
A,  against  ^.,'on  a  contract  under  seal 
dated  January  1, 1868,  whereby  B,  agreed 
to  clear  a  certain  piece  of  land  and  cul- 
tivate the  same  for  the  term  of  two  years 
from  March  1,    1868,  &o., — to  keep  the 
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fences  in  good  repair  and  ten  rails  high, 
and  to  make  a  certain  new  fenoe.  As 
consideration  for  this,  fi.  was  to  have  the 
timber  and  the  crops.  It  was  agreed 
that  the  contract  should  be  strictly  com- 
plied with,  and  that  either  party  failing 
so  to  comply,  should  forfeit  his  rights  un- 
der it,  and  pay  damages.  The  complaint 
alleged  three  breaches — 1.  That  the  de- 
fendant did  not,  on  or  before  March  1, 
1858,  clear  off  the  timber;  2.  That  he 
failed  to  cultivate  the  land  from  March  1, 
1858,  and  it  still  remaiqs  uncleared  and 
uncultivated;  8.  That  he  has  failed  to 
keep  the  fences  in  good  repair,  &c.,  and 
that  now  they  are  broken  down,  &c.  De- 
murrer, on  the  ground  that  the  action 
was  prematurely  brought,  sustained. 

Held,  that  the  defendant  stipulated  to  dear 
the  land  by  March  1,  1858,  and  to  onlti- 
vate  it  within  that  year;  and  havini^ 
failed  to  do  so,  he  is  liable  to  pay  dam- 
ages, though  the  two  years  have  not 
elapsed. 

ffeld,  also,  that  in  principle  this  case  is 
analagous  to  a  suit  to  recover  an  install- 
ment due  on  a  note  payable  by  install- 
ments, some  of  which  are  not  yet  due. — 
Busier  v.  Nichols,  260 

6.  Suit  upon  a  bond  conditioned  for  the  pay- 
ment of  400  dollars.  The  cause  was  sub- 
mitted upon  an  agreement  as  follows:  -^*Ii 
was  agreed  that  the  Court  should  hear 
all  the  testimony  in  the  case,  and  deter- 
mine the  equity  between  the  parties;  and 
if,  in  equity,  there  should  be  a  liability 
on  the  bond,  there  should  be  a  finding 
by  the  Court  for  that  amount"  S.  and 
i\r.  traded  lands,  and  it  was  considered 
that  i7.'«  lands  were  worth  200  dollarB 
more  than  those  of  iV.,  and  JJ.  also  gave 
N.  200  dollars  in  notes,  making  the 
lands  and  notes  exceed  in  value  the 
lands  of  N^  400  dollars.  But  there 
was  a  mortgage  to  the  surplus-reve- 
nue fund  of  400  dollars  on  the  lands  of 
H.  which  JV.  assumed  to  pay,  thereby 
making  the  trade  equal.  N.  gave  tlie 
bond  sued  on  as  security  for  the  pay- 
ment by  him  of  the  400  dollar  mortgage 
in  question,  and  he  conveyed  his  lands 
to  ff.  H.  gave  N,  a  bond  to  convey  hia 
lands  to  him  as  soon  as  he,  N^  should 
pay  the  surplus-revenue  mortgage  whieh 
was  upon  them.  Jf.  did  not  pay  said 
mortgage,  and  it  was  foreclosed  and  th« 
land  sold  by  the  State.  This  suit  is  by 
H,  against  AT.,  on  the  bond  conditioned 
for  the  payment  of  the  surplus-revenue 
mortgage,  which  mortgage  N,  failed  to 
pay,  but  which  was  paid,  not  by  H^  b«t 
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in  part  by  a  sale  of  the  lande  which  H. 
had  traded  to  N.  in  exchange  for  lands 
conToyed  by  the  latter  to  him,  and  which 
lands,  when  so  sold,  were  equitably  the 
property  of  N,  The  surplue-reyenue 
mortgage  covered,  in  addition  to  those 
to  be  conveyed  to  N^  other  lands,  worth, 
according  to  the  OTidenoe,  about  160  dol- 
lars, which  were  also  sold  by  the  State 
on  the  foreclosure  of  said  mortgage,  for 
20  dollars,  and  proceeds  absorbed  in  pay- 
ing interest  and  costs. 

Htidy  that  this  was  a  damage  to  ZT.,  occa- 
sioned by  the  breach  of  the  bond  given 
by  N,  conditioned  for  the  payment  of 
said  mortgage,  and  for  the  reasonable 
value  of  those  lands  he  should  have  had 
judgment. 

JETsU^  also,  that  the  judgment  of  the  Court 
below  was  not  equitably  right  upon  the 
facts,  as  the  parties  agreed  the  Court 
should  make  it,  it  being  for  the  entire 
amount  of  the  bond  and  interest,  over 
600  dollars.— iV^icAo^  v.  HeaUm,        343 

7.  Every  contract  sought  to  be  enforced  in 
the  courts  of  this  State,  will  be  presumed 
to  have  been  made  in  this  State,  and  to 
be  governed  by  our  laws,  until  it  shall 
appear  to  have  been  made  elsewhere, 
and  the  law  governing  it  shall  be  proved. 
— jBtiteAvM  V.  Hanna^  683 

CONVEYANCE. 

See  Dbbd,  Acknowlkdoment  of.  Descsnt. 
Infant,  6.  Judgmbnt.  Mortgage. 
Tbust.    Vendor  and  Purchaser,  8. 

1.  Husband  and  wife  joined  in  a  convey- 
ance of  all  the  interest  of  the  wife  in 
the  estate  of  her  deceased  father.  The 
deed  was  in  general  terms,  not  describ- 
ing any  tract  of  land,  or  parcel  of  pro- 
perty. The  acknowledgment  was  taken 
in  the  usual  form  in  Queene  county,  New 
York,  on  the  29th  March,  1847,  before 
one  Bittell,  acting  as  commissioner  of 
deeds  for  Virginia.  On  the  7th  of  April, 
1847,  the  wife  died.  On  the  22d  October, 
1847,  Biseell,  acting  as  commissioner  for 
the  State  of  Ohio,  and  notary  public  for 
the  county  of  New  York,  indorsed  on  the 
deed  another  certificate  of  acknowledg- 
ment, of  the  same  date,  and  in  the  same 
words  as  the  first.  Held,  that  the  wife 
never  acknowledged  the  deed  in  con- 
formity to  the  laws  of  Indiarui,  and  that, 
therefore,  her  conveyance  is  wholly  void 
as  to  lands  in  this  State. —  Woods  v.  Pol- 
hemue,  60 

2.  At  common  law,  a  married  woman  could 


convey  no  interest  in  lands.  She  can 
convey,  now,  only  by  statute;  and  in 
such  conveyance  she  must  conform  to 
the  statutory  requirements.  fbid. 

8.  Her  acts  are  not  like  those  of  infants 
and  some  other  disabled  persons,  void- 
able only,  but  are,  in  general,  absolutely 
void,  ab  initio.  The  capacity  of  a  feme 
covert  to  convey  her  real  estate  is  the 
creature  of  statute  law.  To  make  her 
deed  effectual,  the  forms  and  solemnities 
prescribed  by  the  statutes  must  be  pur- 
sued. Ibid. 

4.  The  deed  of  a  feme  covert  does  not  pas^ 
her  interest  by  virtue  of  its  execution 
and  delivery,  as  in  the  common  case  of  a 
person  under  no  incapacity.  It  is  the 
acknowledgment  in  conformity  to  the 
statute,  which,  as  to  her,  is  essential,  in 
conjunction  with  other  solemnities,  Vn 
give  her  deed  validity.  Ibid. 

6.  In  the  year  1887,  A,  sold  £.  eighty  acre? 
of  land  on  which  there  was  a  mill,  and 
gave  a  title-bond.  Afterwards  B.  sold 
the  land  to  C,  and  assigned  to  him  the 
title-bond.  C.  and  his  son  had  bees 
working  and  dealing  in  partnership,  and 
had  unsettled  accounts.  In  Au^fuat,  184^1 
C,  having  paid  for  the  land,  directed  the 
deed  to  be  made  to  his  son.  The  deed 
was  delivered  to  the  father,  the  son  not 
being  present  The  father  afterwards 
delivered  it  to  the  son.  In  the  year 
1846,  the  father  and  son  had  a  settlement 
of  accounts,  when  it  was  agreed  that  the 
son  should  have  seventy  acres  of  the 
land  and  the  father  ten  acres,  embracing 
the  milL  In  the  year  1848,  the  son  pur- 
chased the  fathers  ten  acres  for  1,(MX) 
dollars,  of  which  he  paid  100  dollai-i: 
down,  and  obtained  time  on  the  balance. 
In  the  year  1861  the  son  died.  His  ad- 
ministrator obtained  an  order  to  sell, 
and  sold,  the  entire  eighty  acres  to  make 
assets  for  the  payment  to  the  father  of 
the  balance  of  900  dollars  of  the  pur- 
chase-money. Afterwards  the  father 
sued  the  administrator  for  the  900  dol- 
lars. 

Held,  that,  as  the  deed  to  the  son  was  made 
under  the  R.  S.  of  1843,  there  was  no 
resulting  trust  in  favor  of  the  father. 

Held,  also,  that  where  a  father  buys  and 
pays  for  land,  and  has  the  deed  made  to 
his  child,  the  law  infers  that  it  is  an  ad- 
vancement; but  this  inference  may  be 
repelled  by  proof  that  the  father  did  noi 
intend  it  as  such. 

Held,  also,  that,  in  this  case,  the  convey- 
ance to  the  son  was  not  an  advancement; 
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but  was  made  in  payment  of  a  debt,  un- 
der a  subsisting  agreement  that  the  fa- 
ther should  hold  the  ten  acres  in  his  own 
right. 
Held,  also,  that,  under  the  facts  stated,  the 
agreement  was  lawful,  and  the  son  was 
in  equity  bound  by  it  to  eonyey  the  ten 
acres  to  the  father;  and  the  father  had 
a  right  to  sell,  and  did  sell,  his  equitable 
interest  to  the  son. — Hodgaon  t.  Macifj 

121 

6.  Incumbrances  on  real  estate  conyeyed 
by  a  deed  containing  a  coyenant  against 
incumbrances,  are  not  presumed  to  be 
excluded  from  the  operation  of  the  coye- 
nant because  their  existence  was  known 
to  the  yendee  at  the  time  of  the  execution 
of  the  deed.--Medler  y.  JUatt,  171 

7.  To  produce  such  exclusion,  there  must 
be  in  addition  to  such  notice,  something 
in  the  transaction  of  sale  showing  that 
the  parties  did  not  intend  that  the  in- 
cumbrance should  be  within  the  coye- 
nant. Ihid. 

8.  Thus,  where  at  the  time  of  the  conyey- 
ance  it  is  yerbally  agreed,  or  plainly  un- 
derstood, by  the  parties,  that  the  yendee 
is  to  reoeiye  his  deed  subject  to  the  in- 
cumbrance, as  part  consideration  for  the 
land,  its  existence  would  not  be  a  suffi- 
cient ground  on  which  to  resist  the  pay- 
ment of  a  note  giyen  for  the  purchase- 
money.  Ibid, 

9.  A,  sued  B.  on  a  promissory  note  for  200 
dollars.  Answer,  that  the  note  was  giyen 
as  part  consideration  for  two  pieces  of 
land  (describing  them)  which  C, 'acting 
as  A.'b  agent,  had  sold  and  cony  eyed  to 
the  defendant  by  general  warranty  deed, 
for  600  dollars — ^representing  AJa  title  to 
be  perfect;  that  the  defendant,  confiding 
in  C.'a  statement,  paid  800  dollars,  and 
gaye  said  note  for  the  balance;  but  .that 
at  no  time  hitherto  had  A.  had  good  title 
to  one  of  the  pieces  of  land,  yalued  at 
said  sale  at  200  dollars.  Demurrer  to  the 
answer  sustained. 

ffeldy  that  the  defense  to  which  the  demur- 
rer was  sustained  was  pleaded  as  a  total 
failure  of  consideration. 

ffeldj  also,  that  there  could  be  no  such  fail- 
ure unless  there  was  a  breach  of  some 
engagement  in  the  deed. 

Heldj  also,  that  the  answer  should  haye  re- 
cited the  coyenants  in  the  deed  and  al- 
leged a  breach. —  WUkint  y.  Juaup,    262 

10.  Any  act  or  words  eyincing  the  grants 
or's  intention  to  deliyer  a  deed,  as  leay- 
ing  it  at  the  proper  office  to  be  recorded, 


is  prima  facie  a  deliyery . — MaUU  at  ux.  y. 
Poffe  et  oLy  864 

11.  A,jB,  and  C.  granted  to  S.  the  right  to 
use  and  improye  a  mill-dam  and  race,  with 
certain  appurtenant  priyileges,  stipulat- 
ing as  a  condition  to  such  grant,  that  £, 
should  build  and  put  into  operation  a 
grist  mill,  and  that  if  he,  or  they  who 
might  hold  under  him,  should  fail  to  put 
such  mill  into  operation,  or  should  ya^ 
oate  the  same,  or  fail  to  repair  it  when 
necessary,  for  a  great  length  of  time, 
then  the  priirileges  granted  should  reyert 
to  the  grantors.  The  instrument  by 
which  this  grant  was  made  refers  te  a 
dam  and  race  already  existing  on  the 
premises,  (the  user  of  which  is  granted 
to  E,)  ana  to  a  deed  executed  concur- 
rently with  the  instrument,  whereby  C, 
cony  eyed  to  JE.  the  fee  simple  of  80  acres 
of  land  on  which  was  situated  a  saw- 
mill, which,  it  seems,  had  been  run  by 
means  of  the  last  said  dam  and  race. 

Heldy  that  the  heirs  of  E,  should  be  con- 
sidered as  holding  under  him,  within 
the  intention  of  the  parties. 

Held,  also,  that  the  conyeyance  by  C.  of 
the  saw-mill  and  site  carried  with  it  the 
use  of  the  head  of  water  necessary  to  its 
enjoyment,  with  all  incidents  and  ap- 
purtenances, so  far  as  the  right  to  eon- 
yey the  same  existed  in  the  grantor. 

ffeldj  also,  that  a  fee  simple  may  be  created 
by  words  of  reference  'to  a  deed  conyey- 
ing  a  fee  simple,  without  the  use  of  the 
word  **  heirs,"  where  the  intention  in 
clear. 

ffeld,  also,  that  the  reference  in  the  instru- 
ment by  which  the  water  priyileges  were 
granted,  to  the  deed  conyeying  a  fee 
simple  title  to  the  mill  and  site,  and  to 
the  objects  for  which  that  conyeyance 
was  made,  enlarged  the  grant  to  a  fee 
simple. —  Wiekerakam  et  oL  ▼.  BUla  et  al,, 

887 

CORPORATION. 

See  Raileoao  Ck>]fPA.NT.    Subscriptiost  op 
*  Stock.    Township,  Civil. 

> 

1.  Municipal  corporations  are  to  be  held 
strictly  within  the  limits  prescribed  by 
statute;  but  within  these  limits  they  are 
fayored  by  the  courts. — Kyle  y.  MaUaty 

84 

2.  Powers  expressly  granted,  or  necessarily 
implied,  are  not  to  be  defeated  or  im- 
paired by  ft  strict  construction;  but  the 
acts  autlioriKed  by  a  charter  must  be 
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done  in  the  manner  prescribed  by  that 
instrument;  and,  especially  where  such 
acts  aflfect  private  property,  the  powers 
granted  must  be  strictly  pursued.    Ibid, 

H.  A  party  is  estopped  to  deny  the  exist- 
ence of  a  corporation  at  the  time  he  con- 
tracted with  it  as  such,  if  the  corpora- 
tion could  conlstitutionally  exist. — Brook- 
vilU  a9ui  Oreensburg  Turnpike  Co,  t.  Mc' 
Carty  et  al,,  392 

4.  But  he  may  show  that  it  has  since 
ceased  to  exist.  Ibid, 

5.  A  pleading  averring  such  cessation  of 
corporate  powers,  must  show  how  they 
came  to  a  termination.  Ibid, 

H.  It  cannot  be  shown,  in  defense  of  the 
suit  of  a  corporation,  that  it  has  forfeited 
its  corporate  rights  by  misuser  or  non- 
user.  Ibid, 

7.  Advantage  can  be  taken  of  such  for- 
feiture only  on  process  on  behalf  of  the 
State,  instituted  directly  against  the  cor- 
poration for  the  purpose  of  avoiding  its 
charter.  Ibid. 

H.  Individuals  cannot  avail  themselves  of 
it  in  collateral  suits,  until  it  be  judicially 
declared.  Ibid, 

9.  A  plea  or  answer  to  a  suit  of  a  corpora- 
tion, showing  facts  upon  which,  in  a  di- 
rect proceeding,  its  corporate  powers 
might  be  declared  at  an  end,  is,  there- 
fore, as  a  general  rule,  bad.  Ibid, 

10.  If  by  the  charter  or  by  contract,  a  con- 
dition precedent  exists  to  the  right  to 
exercise  corporate  powers,  that  condition 
must  be  performed  or  waived  by  the  op- 
posite party  before  such  right  may  be 
exercised.  Ibid. 

COSTS. 

See  .fu&iSDicTiON,  1,  2.  Praoticb,  17,  18, 
44.  Vbnub,  8,  4,  5.  Verdict,  1.  Wrr- 
N  esses'  Fees. 

1 .  A  cause  had  been  two  terms  at  issue,  and 
at  a  third  term  an  amendment  was  made 
to  the  answer,  putting  the  defense  on  an 
entirely  new  ground,  owing  to  which,  on 
the  application  of  the  plaintiff,  the  Court 
below  granted  a  continuance,  and  taxed 
the  costs  to  the  defendant.  Held^  that 
the  Court  might,  in  its  discretion,  grant 
the  continuance,  and  that,  under  section 
97,  2  R.  8.  p.  48,  the  costs  were  pro- 
perly taxed. — Makepeace  et  al.  v.  The  State^ 

41 

2.  Suit  before  a  justice  of  the  peace.     Ver- 


dict for  the  plaintiiF  for  100  dollars,  and 
judgment  accordingly.  Below  and  after 
the  judgment,  but  above  and  before  the 
justice's  signature  and  seal,  the  plaintiff 
entered  a  remittitur  of  "25  dollars  of  the 
above  judgment."  The  defendant  ap- 
pealed to  the  Circuit  Court,  where  judg- 
ment was  rendered  for  80  dollars. 

Heldy  that  this  was  such  a  reduction  of  the 
judgment  of  the  juAtit;e  as,  under  the 
statute,  entitled  the  defendant  to  costs. 

Heldj  also,  that,  to  have  brought  himself 
within  the  statute,  the  plaintiff  should 
have  remitted  26  dollars  of  the  verdict, 
and  let  judgment  be  rendered  for  the 
residue. —  Crockett  v.  Oaheri^  127 

3.  Where,  in  an  action  of  trespass,  the 
question  is  whether  the  locu»  in  quo  is  a 
highway  or  not,  the  title  to  real  estate  is 
regarded  as  in  issue  so  far  as  to  carry 
full  costs  to  the  plaintiff^  on  a  recovery 
of  any  amount. — Smith  v.  (ktmkhite,   134 

4.  A  non-resident  may  file  his  bond  for 
costs  in  open  Court,  within  such  time  as 
the  Court  shall  deem  reasonable;  and 
such  bond,  though  filed  after  verdict,  is 
valid.— CU%  V.  Lctybrook,  285 

5.  The  reversal  of  a  judgment  parries  costs 
in  favor  of  the  party  obtaining  it  back 
to  the  error  of  the  court  below  upon 
which  it  is  based.— 2>oy^  v.  Ki»er,      396 

6.  In  this  case  when  formerly  before  this 
Court,  the  reversal  extended  back  throngh 
the  trial  below,  to  the  issue  tried.  BM^ 
that  the  appellee  should  be  taxed  with 
the  costs  back  to  that  point.  Ikid. 

7.  A.  and  B,  were  prosecuted  for  nuisance. 
A,  pleaded  guilty.  B,  went  to  trial,  on 
plea  of  not  guilty,  and  was  convicted. 
The  Court  taxed  the  costs  to  ^4.  np  to  the 
severance.  HeUty  that  there  was  no 
error  in   this. —  Woodruff  v.    The  Slaie^ 

521 

COUNTER-CLAIM. 

1.  A  counteiHslaim,  as  defined  by  our  stat- 
ute, is  any  matter  arising  out  of,  or  con- 
nected with,  the  cause  of  action,  which 
might  be  the  subject  of  an  action  in 
favor  of  the  defendant,  or  which  would 
tend  to  reduce  the  plaintiff's  claim  or 
demand  for  damages^ — Lowyoy  v.  Boiim- 

2.  Our  statutory  definitions  of  set>-off  and 
counter-claim  differ  materially :  the  terms 
are  not  used  synonymously;  nor  is  either 
included  in  the  other.  Thi£ 

3.  A  setoff  being  a  separate  and  independ- 
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ent  indebtedness,  coold  not  be  had  in 
TieWj  in  the  transaction  out  of  which 
the  action  may  haye  arisen,  and  it  is 
not,  therefore,  within  the  definition  of 
counter-claim.  Ibid. 

4.  Trespasses  cannot  be  made  to  compen> 
sate  each  other  by  any  form  of  pleading. 

Ibid. 

5.  The  fact  that  one  trespass  may  be  con- 
sequent upon  another,  does  not  so  con- 
nect them  that  they  may  be  blended  in  the 
same  action.  Ibid, 

6.  Qwerej  whether  a  counter-claim  can 
arise  in  any  case  unconnected  with  con- 
tract. Ibid, 

COUNTERFEIT.     ' 
See  Criminal  Law,  15. 

COUNTY  COMMISSIONERS,  BOARD  OF. 

1.  The  account  of  a  county  recorder  for  in- 
dexing the  records  of  deeds  and  mort- 
gages is  not  uncertain  for  want  of  the 
recorder's  signature. —  The  Board  of  Com' 
mwnaner«,  ^c.  v.  Kromer^  446 

2.  The  rules  of  pleading  will  not  be  ap- 
plied to  a  claim  filed  before  county  com- 
missioners for  an  allowance.  Ibid, 

8^  In  this  case,  the  commissioners  made  an 
order  refusing  to  pay  the  recorder's  claim 
for  making  such  index.  The  recorder 
appealed  to  the  Circuit  Court.  The  com- 
missioners obtained  leave  to  file  an  an- 
swer. No  reply.  Held,  that  no  reply 
was  necessary;  that  the  answer  was  not 
required  by  the  rules  of  civil  procedure; 
and  that*  the  facts  contained  in  it  were 
not,  though  uncontroverted,  to  be  taken 
as  true.  Ibid, 

4.  The  commissioners  are  not  bound  by 
any  fixed  rule  of  computation  in  deter- 
mining the  recorder's  compensation  for 
making  such  index;  and  on  appeal,  the 
jury,  acting  under  the  same  statutory 
requirement)   are  equally  unrestricted. 

Ibid, 

5.  The  court  cannot  instruct  the  jury  in- 
such  case,  that  three  figures  shall  be 
taken  as  one  word,  or  otherwise  fix  a 
standard  of  computation.  Ibid, 

.-.  A  board  of  county  commissioners  can- 
not meet  at  any  time  other  than  the  re- 
gular terms;  and  it  can  only  transact 
business  as  a  board. — The  Board  of  Chm^ 
ftnanonert^  i^e,  v.  Chitwood  ei  al.^  604 

7.  An  order  made  by  commissioners  at  any 


other  time,  unsupported  by  evidence  of 
confirmation  by  the  board  when  legally 
in  session,  is  not  valid,  nor  is  it  evidence 
of  any  action  of  the  board.  Ibid. 

8.  The  county  board  may  employ  a  physi- 
cian for  the  prisoners  and  poor  of  one  or 
more  townships  of  a  county.  Ibid. 

COUNTY  RECORDER. 
See  County  Commissioners,  Board  of. 

COURT  OF  COMMON  PLEAS. 
See  Jurisdiction,  1,  2,  8,  8,  15  to  18. 

COVENANT. 

See  Conveyance,  6  to  9.    Dedication,  1. 

Descent. 

CRIMINAL  LAW. 

See  Constitutional  Law,  12.  Pleading, 
11, 12.    Practice,  6.    Witnbssbs'  Fees. 

1.  In  criminal  cases,  the  party  accused  is 
bound  to  except  to  the  ruling  of  the  conrl. 
against  him,  if  he  wishes  to  have  the 
question  reviewed  in  the  Supreme  Court. 
—  Wheeler  v.  The  State,  118 

2.  Where  the  defendant  on  trial  for  mur- 
der made  affidavit  for  a  continuance,  re- 
citing what  he  expected  to  prove  by  ab- 
sent witnesses,  and  the  Court  permitted 
the  prosecuting  attorney  to  "adqiit  the 
affidavit"  and  proceed  with  the  trial;. it 
is  held  that  the  defendant  was  entitled 
to  the  benefit  of  the  entire  affidavit  as 
evidence,  and  that  the  Court  could  not 
permit  a  part  of  it  to  go  to  the  jury,  and 
withhold  the  rest.  Ibid. 

8.  Indictment  for  homicide  in  the  Boone 
Circuit  Court  Plea,  not  guilty.  On 
motion  and  affidavit  by  defendant,  the 
venue  was  changed  to  the  Clinton  Circuit 
Court,  where  he  was  tried,  convicted, 
and  sentenced  to  six  years'  imprison- 
ment. The  indictment  states  that  N,  R., 
late,  &c.,  did,  on,  &c.,  at,  &c.,  unlawfully, 
feloniously,  and  wilftilly,  kill,  slay,  and 
murder  one  M,  O,,  a  human  being,  in- 
voluntarily, by  then  and  there  shooting 
the  said  M,  G,  through  the  head,  with  a 
certain  gun  loaded  and  charged  with 
gunpowder  and  leaden  shot,  which  he 
the  said  N.  R,  then  and  there  had  and 
held,  in  the  commission  of  an  unlawful 
act,  to-wit,  in  an  endeavor  and  attempt 
by  him,  the  said  N,  R,,  then  and  there 
with  intent  to  shoot,  kill,  and  murder, 
one  L.  M,;  and  so  the  jurors  aforesaid, 
do  find  and  say  that  the  said  N,  R,  did 
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unlawfully  and  feloniously  kill  and  slay 
the  said,  &o.  A  second  count  charges 
the  killing  in  the  attempt  to  commit  an 
unlawful  act,  without  stating  what  the 
act  was. 

ffeldj  that  the  first  count,  though  Inartifi- 
cially  drawn,  contains  the  substantial 
requisites  of  an  indictment  for  man- 
slaughter. 

Held,  also,  that  the  word  "murder,"  as 
used  in  the  indictment,  may  be  rejected 
as  surplusage. 

fleldy  also,  that  the  indictment  being  good 
as  a  charge  of  manslaughter,  the  gene- 
ral Terdict  of  guilty,  fixing  the  punish- 
ment, was  responsiye  to  the  indictment. 

ffeldy  also,  that  the  statute  required  the  in- 
dictment to  be  recorded  in  the  Court 
where  it  was  found,  and  not  in  that  to 
which  the  Tenue  was  changed. 

Held,  also,  that  the  object  of  the  statute  is 
to  prcTent  a  failure  of  justice  in  case 
the  indictment  should  be  lost  or  pur- 
loined, and  the  recording  of  it  is  not  neces- 
sary to  giye  validity  to  the  original;  but 
were  it  necessary,  this  indictment  must 
be  presumed  to  have  been  recorded  in 
the  Boone  Circuit  Court. 

Held,  also,  that  as  the  record  shows  that 
the  original  indictment  was  transmitted 
to  the  Clinion  Circuit  Court,  it  appears 
with  sufficient  certainty  that  the  defend- 
ant was  tried  upon  it. 

Heldj  also,  that  the  second  count  was  bad. 
—Jteed  V.  The  StaU,  200 

4.  Indictment  for  assault  and  battery  with 
intent  to  commit  murder.  The  following 
charge  was  given  to  the  jury:  **If  the 
defendant  fired  into  the  crowd  in  ques- 
tion, of  which  A.  the  prosecuting  wit- 
ness was  one,  with  the  deliberate  inten- 
tion, either  formed  at  the  time  or  pre- 
viously, of  killing  and  murdering  some 
one  of  the  crowd,  and  A.  received  a  por- 
tion of  the  shot  and  contents  of  said  gun, 
and  was  wounded  thereby,  it  will  be 
sufficient  to  establish  the  assault  and  bat- 
tery with  the  intent  charged.  And  if 
the  case  is  otherwise  made  out,  it  will  be 
the  duty  of  the  jury  to  find  the  defend- 
ant guilty  as  charged  in  the  indictment." 
Held,  that  there  was  no  error  in  this. — 
Walker  v.  The  State,  290 

5.  If  from  the  battery  committed  by  the 
defendant,  A.  had  died,  the  intent  to 
murder  him  would  have  been  inferred 
from  the  act  of  shooting  into  the  crowd; 
and  though  death  did  not  in  this  case  re- 
sult from  the  shooting,  that  act  is  as 
good  evidence  of  the  intent  to  murder, 
as  if  death  had  ensued.  Ibid, 


6.  The  jeopardy  in  which  a  person  oaimot 
be  twice  put  for  the  same  offense,  has 
been  once  incurred  by  the  prisoner,  when 
he  has  been  given  in  charge  on  a  legal 
indictment,  to  a  competent  jury,  which 
has  been  unnecessarily  discharged. — 
Miller  V.  The  State,  825 

7.  The  Court  has  no  discretionary  power  to 
discharge  the  jury  to  whom  the  cause  of 
the  prisoner  has  been  submitted.      Ibid, 

8.  Such  discharge  must  result  from  a  ne- 
cessity determined  by  law,  or  it  will  re- 
lease the  prisoner.  Ibid, 

9.  The  fact  that  the  jury,  after  twelve 
hours'  consultation,  report  that  they  can- 
not agree,  does  not  constitute  such  a  ne- 
cessity. Ibid. 

10.  An  indictment  cannot  be  quashed  un- 
der the  statute  of  1852  for  the  reason 
that  the  time  when  the  offense  is  stated 
to  have  been  committed  is  given  in  figures 
instead  of  words. — Hampton  v.  The  Siaie, 

336 

11.  At  common  law  it  was  necessary  to 
state  in  an  indictment  a  time  when  tlie 
offense  was  committed;  but,  in  general, 
a  variance  in  proof  from  the  time  stated 
was  immaterial.  Ibid. 

12.  The  statute  of  1852  does  not  change 
the  common  law  rule:  it  does  not  dis- 
pense with  the  statement  of  a  time,  but 
the  time  stated  need  not  be  the  pre- 
cise time  proved.  Ibid. 

18.  In  this  case  the  indictment  charged 
that  the  offense  was  committed  "on  or 
about  the  80th  day  of  Decevaber''  Held, 
that  the  words  "or  about"  were  imma- 
terial, and  mere  surplusage,  making  no 
difference  in  the  proof  required,  nor 
working  any  prejudice  to  the  rights  of 
the  defendant.  Ibid. 

14.  Semble,  that  it  was  never  necessary  that 
the  allegation  should  be  more  certain  as 
to  time  than  the  proof.  Ibid. 

15.  In  describing  a  counterfeit  bank  note^ 
it  is  not  necessary  to  set  out  the  orna- 
mental devices,  but  only  the  substantial 
parts  of  the  instrument,  which  would,  if 
genuine,  make  it  a  valid  note.  Ibid. 

16.  Indictment  for  grand  larceny.  On  the 
last  day  of  the  term  the  jury  reported 
that  they  could  not  agree,  and  the  Court 
discharged  them.  Held,  that  this  was 
equivalent  to  a  verdict  of  acquit^l. — 
Reete  v.  The  State,  416 

17.  Indictment  as  follows:  In  the  Deeaiur 
Circuit  Court,  at  the  April  term,  1856. 
The  grand  jury,  &c.,  upon  their  oath 
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eharge  that  J,  8,  and  8,  H.  on,  &o^  at, 
&o.f  did  feloniously  steal,  take,  lead, 
and  drive  awaj  one  strawberry-roan 
mare  of  the  yalue  of  120  dollars,  and 
one  dapple-gray  horse  of  the  yalue  of 
400  dollars,  then  and  there  being  found 
the  personal  chattel^  of  W.  M. —  W,  P. 
prosecuting  attorney.  Held^  good  on  mo- 
tion to  quash.— ifoiZ  t.  The  State,       489 

181  An  affidavit  for  a  continuance  to  ob- 
tain the  testimony  of  an  absent  witness, 
contained  all  the  necessary  allegations ; 
but  it  stated  that  the  witness  wanted 
was  somewhere  in  Tennetseej  affiant  did 
not  know  in  what  county,  and  that  affi- 
ant had  been  in  jail  two  months  await- 
ing the  term  at  which  he  would  be  ar- 
raigned, and  yet  it  did  not  appear  that 
he  or  his  counsel  had  made  any  inquiry 
as  to  the  whereabouts  of  the  desired  wit- 
ness, nor  does  he  fUrnish  any  excuse  for 
the  failure. 

Heidj  that  the  affidavit  does  not  show  suffi- 
cient probability  of  obtaining  the  testi- 
mony. 

Held,  also,  that  it  does  not  show  sufficient 
diligence.  Ibid, 

19.  The  Court  instructed  the  jury  as  fol- 
lows: "If  the  property  stolen,  or  a  por- 
tion of  it,  was  found  in  the  possession 
of  the  defendant  in  a  short  time  after 
the  larceny  was  perpetrated,  it  would  be 
your  duty  to  find  the  defendant  guilty, 
unless  he  satisfied  you  from  the  evidence 
that  he  eame  by  the  horse  honestly." 

Heldy  that  the  instruction  was  incorrect; 
that  it  should  have  directed  the  jury 
that  they  nughiy  instead  of  that  they 
should,  find  defendant  guilty. 

Held,  also,  that  defendant  was  not  bound  to 
fatitfy  the  jury  that  he  came  honestly  by 
the  propeily,  but  only  to  raise  a  reason- 
able doubt  that  he  came  by  it  as  charged. 

Held,  also,  that  the  error  was  no  cause 
of  reversal,  because — 1.  The  Court,  in 
another  instruction,  directed  the  jury 
correctly  on  the  subject  of  reasonable 
doubts.  2.  As  applied  to  the  facts  of 
the  case,  the  erroneous  instruction  could 
not  have  prejudiced  the  defendant.  Ibid, 

20.  Further  instruction  as  follows:  If  you 
believe  Arom  the  evidence  that  the  de» 
fendant  and  J,  S.  were  together  the  day 
before  the  larceny  was  committed,  and 
kept  together  up  to  8  o'clock  the  night 
the  horses  were  stolen,  you  have  a  right 
to  infer  that  the  larceny  was  committed 
by  them  jointly.  Held,  that  the  instruc- 
tion was  erroneous.  Ibid. 


21.  Where  the  indictment  charges  two  or 
more  with  a  joint  offense,  one  of  them 
alone  may  be  found  guilty;  but  they 
cannot  be  separately  found  guilty  of 
separate  parts  of  the  charge.  Ibid. 

22.  The  Court  may  communicate  with  the 
jury  during  their  deliberation^  to  with- 
draw erroneous  instructions  and  give 
additional  ones;  but  where  erroneous 
instructions  are  given  in  writing  and 
taken  by  the  jury  to  their  room,  the 
court  cannot  witltdraw  them  through 
the  bailiff,  after  adjournment  for  the 
day,  and  in  the  absence  of  the  parties. 

Ibid. 

28.  There  are  no  common-law  offenses  in 
this  State;  crimes  and  misdemeanors 
must  be  defined,  and  punishment  affixed, 
by  statute. — Hackney  v.  The  State,      494 

24.  The  definition  of  a  crime  or  misde- 
meanor may  be  particular  or  general; 
but  unless  the  legislature  provide  a  defi- 
nition there  can  be  no  offense,  though 
the  punishment  be  prescribed.  Ibid. 

25.  The  courts  cannot  now,  as  under  the 
former  revisions,  look  to  the  common 
law  for  a  definition.  Ibid. 

26.  Where  several  persons  are  jointly 
charged,  but  separately  tried,  they  are 
competent  witnesses  for  each  other,  if 
they  consent  to  testify. — MarahaU  v.  The 
State,  498 

27.  Malicious  trespass.  The  affidavit  and 
information  alleged  that  the  defendants 
unlawfully,  maliciously,  and  mischiev- 
ously did  injure  and  cause  to  be  injured, 
a  sign,  the  property  of,  &g.,  of  the  value, 
&c.,  to  the  damage,  &c.  Held,  that  tiie 
phrase  "injured  and  caused  to  be  in- 
jured," is  not  objectionable. — BotweU  et 
al.  V.  The  State,  499 

28.  But  it  seems  that  the  offense  is  not 
sufficiently  described ;  the  specific  injury 
should  have  been  shown.  Ibid. 

29.  If  to  the  intent  to  commit  a  felony  the 
present  ability  to  commit  it  be  not  joined, 
the  offense  is  not  complete. — The  State  v. 
Swaili,  524 

80.  Where  A.  fired  a  gun  at  B.  at  the  dis- 
tance of  forty  feet,  with  intent  to  mur- 
der him, — A.  believing  that  the  gun  was 
loaded  with  powder  and  ball,  though  in 
fact  it  was  loaded  with  powder  and  a 
light  cotton  wad, — held,  that  there  was 
no  assault  with  intent  to  commit  mur- 
der. Ibid, 
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D. 

DAM.  I 

» 

See  Mili>Dam. 

DAMAGES. 

See  Damages,  Meabdrb  or.    Practicb,  20. 
Remittitur,  2. 

DAMAGES,  MEASURE  OF. 

The  value  of  a  carjco  at  or  near  the  place 
where  the  vessel  was  lost,  is  not  an  un- 
reasonable measure  of  damages,  where 
the  loss  was  the  result  of  the  defend- 
ant's misconduct. — Porter  v.  AUeri,         1 

DEDICATION. 

1.  Covenant.  The  facts  were  agreed  upon 
as  follows:  The  defendant  laid  out  T. 
in  1830,  on  land  of  which  he  was  seixed 
in  fee,  and  made  a  plat  of  the  town,  on 
which  the  lot  in  question  is  marked 
"Public  Square."  In  «Am«,  1830,  he 
tendered  the  lot  to  the  commissioners 
appointed  to  locate  the  seat  of  justice  of 
Boone  county;  and  to  induce  them  to 
locate  the  same  at  T.  he  offered  to  donate 
to  said  county  thirty  other  lots.  But 
the  offers  were  not  accepted:  L.  was 
chosen,  at  which  place  tlie  seat  of  justice 
has  ever  since  been,  from  June^  1830, 
till  February,  18r)2,  the  lot  was  unoccu- 
pied and  unenclosed.  At  the  latter  date 
it  was  Sold  to  the  plaintiff,  who  has  ever 
since  had  quiet  possession  under  the 
deed.  In  July,  18r)2,  defendant  filed  an- 
other plat,  like  the  first,  except  that  be 
averred  that  the  lot  marked  '*  Public 
Square,''  in  the  first  plat,  was  intended 
to  be  donated  to  the  county  of  Boone, 
provided  the  county  sent  was  located  at 
T.  and  the  court-house  built  thereon. 

Held,  that  the  lot  is  not  to  be  considered 
public  property  merely  because  the  own- 
er pletised  t«>  name  it  '^Public  Square;'' 
that  there  should  be  not  only  a  clear  in- 
tent, on  his  part,  to  devote  the  lot  to  the 
use  of  the  public,  but  there  must  be  an 
acceptance  on  the  part  of  the  public. 

Heldj  also,  that  there  is  no  evidence  that 
the  square  was  dedicated  to  tlie  inhabit- 
ants of  T. 

Held,  also,  that  the  county  of  ^oone  cannot, 
under  s.  2,  ch.  107,  R.  S.  1831,  claim  any 
interest  in  this  square. 

Held,  also,  that  tlic  phrase  "Public  Square," 
when  used  in  our  statutes,  as  also  in  its 


popular  import,  refers  almost  exelusirelr 
to  grounds  occupied  by  the  court-house 
and  owned  by  the  county. —  Weef/aU  v. 
Hvnty  174 

2.  The  laying  out  of  an  addition  to  a  city 
by  the  owner  of  adjacent  lands;  the  re> 
cording  of  a  plat  thereof;  and  the  sale 
of  lots  with  reference  to  such  plat,  ope- 
rate as  a  dedication  to  public  use,  of  all 
streets,  alleys,  and  other  grounds,  clearly 
designed  to  be  so  appropriated. — CUy  oj 
Loganeport  v.  Dwm  ei  uz^  378 

8.  The  designation  upon  such  plat,  of  a  lot 
or  space,  as  a  site  for  a  church,  seminary, 
market,  or  common,  operates  as  a  dedi- 
cation of  the  same  to  the  public,  for  such 
purpose.  /6m/. 

4.  The  words,  "Public  Square,*'  have,  in 
this  State,  acquired  a  definite  legal  mean- 
ing; and  when  written  or  printed  in  a 
proper  place  on  the  plat  of  a  town  de- 
signed for  a  county  seat,  the  place  so 
designated  is  set  apart  as  the  site  of  the 
court-house,  and  other  county  buildings. 

Ibid. 

5.  The  owner  of  lands  may  lay  them  off  in 
town  lots  and  publish  a  map  thereol. 
without  being  concluded  to  any  extent; 
but  so  soon  as  he  sella  lots  with  reference 
to  such  map,  other  rights  intervene,  and 
the  dedication  of  all  grounds  designated 
upon  such  map  for  public  use,  then  be- 
comes effectual.  Ibid. 

6.  A  single  declaration,  made  by  the  owner 
of  land,  that  he  intends  to  dedicate  any 
portion  of  it  to  public  use,  unconnected 
with  some  act  in  furtherance  of  that  in- 
tention, iwill  not  amount  to  a  dedication: 
much  less  will  such  declaration  amount 
to  a  dedication  when  aooompanied,  or 
immediately  followed,  by  an  act  wholly 
inconsistent  therewith.  Ibid. 

7.  If  a  single  act  of  the  owner  of  land  be 
relied  on  to  establish  a  dedication  of  the 
same  to  the  use  of  the  public,  its  char> 
acter  must  be  so  unequivocal  as  to  re- 
quire neither  lapse  of  time  nor  user  b} 
the  public,  to  aid  the  presumption  of 
dedication,  arising  from  such  act.    Ibid, 

8.  The  facts,  that  an  administrator  make^ 
and  records  a  town  plat  of  lands  belong- 

•  ing  to  his  decedent,  designating  thereon 
a  given  square,  as  ^*Speneer  Square;"^  and 
that  he  subsequently  sells  lots  by  suck 
plat,  do  not  of  themselves  operate  as  a 
dedication  of  that  square  to  the  public. 

Ibid 

9.  Mere  public  reputation  for  any  length 
of  time  will  not,  unless  connected  with 
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some  act  of  the  owner  of  lands,  eyinoing 
his  intention  to  dedicate  the  same,  or 
with  the  use,  control,  or  occupancy  of 
the  same  by  the  public,  operate  as  a  de- 
dication. Ibid, 

D££D. 

8u  CONYEYANCK.     VENDOR  AND  PURCHASER, 

1,  2,  8. 

DEEDS,  ACKNOWLEDGMENT  OF. 

Husband  and  wife  joined  in  a  conveyance 
of  all  the  interest  of  the  wife  in  the  es- 
tate  of  her  deceased  father.  The  deed 
was  in  general  terms,  not  describing  any 
tract  of  land  or  parcel  of  property.  The 
acknowledgment  was  taken  in  the  usual 
form  in  Queem  county,  New  York,  on  the 
29th  March,  1847,  before  one  BiaseU^  act- 
ing as  commissioner  of  deeds  for  Virgwia, 
On  the  7th  of  April,  1847,  the  wife  died. 
On  the  22d  OcUber,  1847,  BiMell,  acting 
as  commissioner  for  the  State  of  Ohio, 
and  notary  public  for  the  county  of  New 
York,  indorsed  on  the  deed  another  cer- 
tificate of  acknowledgment,  of* the  same 
dat«,  and  in  the  same  words  as  the  first. 
Held,  that  the  wife  never  acknowledged 
the  deed  in  conformity  to  the  laws  of  In- 
diana, and  that,  therefore,  her  convey- 
ance is  wholly  void  as  to  lands  in  this 
State. —  Woods  v.  Folhemus,  60 


DEFAULT. 
See  Practice,  19,  21,  22. 

1.  As  a  general  rule,  a  default  regularly 
taken,  admits  the  cause  of  action;  but 
the  declaration  or  complaint  must  con- 
tain such  a  statement  of  facts  as  will, 
when  admitted,  authorize  a  judgment 
against  the  defendant. — Smith  v.  Carley, 

461 

2.  Thus,  in  assumpsit  on  a  promissory  note, 
if  the  declaration  do  not  allege  that  the 
defendant  is  the  maker  of  the  note,  and 
that  the  note  is  unpaid,  a  judgment  upon 
a  default  cannot  be  sustained.  Ibid, 


DELIVERY  QF  DEED. 
See  Conveyance,  10. 

DEMURRER  TO  EVIDENCE. 
On  demurrer  to  the  evidence,  the  Court  is 


bound  to  do  against  the  defendant  all 
that  the  jury  might  reasonably  have 
done. — Qriggs  v.  SeeUy,  264 


DEPOSITION. 

A  deposition  taken  in  a  foreign  state  will 
be  suppressed,  if  it  appear  that  no  com- 
mission was  issued  by  the  clerk  of  the 
court,  pursuant  to  section  260  of  the 
civil  procedure  act,  authorizing  it  to  be 
taken.~J?o^yi  v.  The  State,  468 


DESCENT. 

Ejectment.  The  facts  were  agreed  upon  as 
follows:  A.  conveyed  lands  to  B.,  cove- 
nanting that  the  premises  were  free  from 
all  right  of  dower,  and  all  other  incum- 
brances whatever;  that  they  should  for 
ever  thereafter  be  and  remain,  &c.;  and 
that  he  and  his  heirs,  hjQ.,  would  war^ 
rant  and  defend  against  all  persons 
claiming  or  to  claim  the  same.  There 
was  no  covenant  of  seizin,  or  of  the  right 
to  sell  and  convey.  J9.  took  possession, 
and  afterwards  conveyed  to  C,  in  fee, 
who  also  took  possession,  and  afterwards, 
and  before  the  commencement  of  this 
suit,  died  intestate.  His  heirs  are  the 
lessors  of  the  plaintiff.  On  the  8d  of 
September,  1882,  A.  died  intestate  and  in- 
solvent, leaving  an  only  daughter  his 
heir,  who  took  nothing  from  his  estate. 
He  was  never  at  any  time  seized  of  any 
estate  in  the  premises  conveyed ;  but  be- 
fore the  date  of  the  deed  from  A.  to  B., 
A.^t  father  was  seized  thereof  in  fee,  and 
he  continued  so  seized  until  he  died  in- 
testate on  the  first  of  September,  1885. 
The  father  left  five  heirs,— the  wife  of 
the  appellant,  three  other  children,  and 
A.'a  daughter,  as  representing  her  fa- 
ther,^-each  inheriting  an  undivided  fifth 
of  the  land  described  in  AJ$  deed.  The 
appellant  and  others  have  all  the  title  to 
the  four-fifths  which  descended  to  the 
children,  and  also  to  the  fifth  which  de- 
scended to  the  granddaughter,  unless 
she,  and  they  as  her  assignees,  are  bound 
and  e8t4>pped  by  the  deed  of  her  father. 
Held,  Stuart,  J.  dissenting,  that  the  doc- 
trine in  Que  v.  Wildridge,  4  Ind.  R.  61, 
applies;  that  AJe  daughter  inherits  di- 
rectly from  her  grandfather,  and  is  not 
affected  by  the  acts  of  her  father,  who 
died  without  seizin,  and  before  descent 
oast — Dean  et  al,  v.  Doe  d.  Seaee'e  Heiri, 

476 
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DEVISE. 
See  Will. 

PILIGBNCE. 

See  Bailment,  8,  4,  6.     Continuancb,  8. 
Practice,  80, 81, 82.  Pbomissoet  Note,  2. 

DISCRETION. 

See  Continuance,  2.    Criminal   Law,    7. 
Practice,  10,  21.     Venue,  1. 

DISTRIBUTION. 

See  Attachment,  2,  3.    Estates,  Distribu- 
tion OF. 

DIVORCE. 

Complaint  for  divorce  and  alimony.   Causes 
alleged,    habitual    diunkenness,    cruel 
treatment,  and  neglect  to  provide.    Alle- 
gation that  defendant  owned  eighty  acres 
of  land  in  Miami  county,  worth  2,000  dol- 
lars; that  he  had  no  personal  property, 
except  what  plaintiff  brought  to  him  at 
their    marriage;    that  plaintiff   owned 
forty  acres  of  land  in  her  own  right; 
that  there  was  no  issue  of  the  marriage; 
that  plaintiff  had  one  child  by  a  former 
husband;    that  defendant  had  no  chil- 
dren.   Prayer  for  a  divorce,  for  the  pei^- 
sonal  property,  for  plaintiff's  real  estate, 
for  one-third  of  defendant's  land,  or  ali- 
mony in  lieu  of  it,  and  for  general  re- 
lief.   Defendant  was  defaulted.     Decree 
for  divorce  on  account  of  the  misconduct 
of  the  defendant,  and  that  he  pay  as  ali- 
mony 860  dollars— 200  dollars  within 
six  months,  200  dollars  within  eighteen 
months,  and  460  dollars  within  three 
years,  if  surety  should  be  given  by  the 
defendant  within   thirty  days — ^if   not, 
execution  to  issue  for  the  whole  amount; 
and  until  payment  or  surety  given,  de- 
fendant was  enjoined  from  selling  his 
land  in  Miami  county. 

ffeldf  that  the  decree,  though  conditional 
as  to  the  time  of  payment,  is  authorised 
by  statute. 

Ueldf  also,  that  the  Court  should  have  spe- 
cified the  nature  of  the  security  to  be 
taken,  and  provided  for  its  approval. 

ffeldj  also,  that  the  Court  had  power  to 
grant  the  injunction,  though  the  land 
lay  in  another  county,  but  should  not 
have  granted  it  in  this  case,  because  it 
was  not  prayed. 

ffeldf  also,  that  the  amount  of  the  decree 


for  alimony  was  extravagant^  and  unjust 


under 


the  statute. — Sourke  v.  Raurke^ 

427 


DOWER. 
See  Pleading,  8.     Will. 

£. 


EASEMENT. 
See  Mill-Dam,  8,  4. 

1.  Title  to  an  easement  may  be  acquired 
by  twenty  years'  uninterrupted  eigoy- 
ment  under  claim  of  right. — PoeUetJueaite 
ei  al.  V.  Payne^  104 

2.  But  the  easement  must  have  been  en- 
joyed in  the  same  degree— to  the  same 
extent — as  claimed  in  the  suit.         I  hid, 

EJECTMENT. 

See       iNFAlfT,       6.         JUDOMBNT.         LlMlTA- 

TI0W8,  1. 

EMINENT   DOMAIN. 
See  Railroad  Company,  3. 

EQUITABLE  TITLE. 
See  Replevin-Bail. 

EQUITY. 
^tfCfiANCERT.   Contract, 6.   Partition,!. 

ERROR. 
See  Parties,  1.    Practice,  26,  46. 

1.  Where  a  cause  was  submitted  to  this 
Court  May  26,  1866,  and  at  the  November 
term  1866,  no  brief  had  been  furnished 
by  the  appellant, — held^  that  the  error, 
if  any,  was  waived. — BaiUy  et  ak  v.  Sny- 
<*»",  109 

2.  The  transcript  must  show  that  matter 
assigned  in  the  Supreme  Court  for  error, 
was  properly  presented  in  the  Court  b©- 
low,  and  acQudlcated. —  Coleman  v.  Bob- 
bine,  1.56 

8.  In  appeals  to  this  Courts  a  specific  as- 
signment of  all  errors  relied  upon  must 
be  made. — HoUingewarth  et  aL  v.  The 
StaU,  257 
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4.  A  party  will  not  be  permitted  to  assign 
one  olaes  of  errors,  and  argue  another. 

Ibid. 

•").  An  assignment  of  errors  is  in  the  nature 
of  a  declaration  or  complaint.  Ibid. 

(j.  The  assignment  of  errors  is  a  pleading 
tendering  an  issue  of  law. — RiUy  t. 
Murray  et  al.,  854 

7.  A  decision  not  excepted  to  below,  ci&n- 
not  be  assigned  for  error  in  this  Court. 
— yew  Albany  and  Salem  RaUroad  Co.  ▼. 
Callow,  471 

8.  Errors  must  be  specially  assigned:  a 
statement  that  ^^  every  order  made  against 
the  defendant  was  erroneous,"  is  too 
vague.— ^Ofwtfi^  ei  al.  v.  The  State,      499 

ESTATES,    DISTRIBUTION    OF. 

1.  Under  the  R.  S.  of  1848,  if  a  man  died 
intestate  leaving  a  widow,  her  right  to 
one-third  of  the  surplus  of  his  estate  re- 
maining after  the  payment  of  his  debts, 
vested  at  the  moment  of  his  death;  and 
where  the  wife  died  before  distribution, 
her  third  went  to  her  administrator. — 
MilU  V.  Marshall,  64 

2.  The  unascertained  distributive  shares 
of  a  decedent's  estate  in  the  hands  of 
the  executor,  are  effect*  liable  to  the  pro- 
cess of  garnishment. — Stratum  et  al.  v. 
Ham  et  al.,  84 


See  Descent. 


ESTOPPEL. 

mortoaoe,  8. 
Set-off. 


Pbactick,  10. 


EVIDENCE. 

See  Administrator's  Sale.  Agency,  8. 
Arbitration,  3.  Assault  and  Battert. 
Bastardy.  Bill  of  Exchange,  2.  Cri- 
minal Law,  2,  6.  Demurrer  to  Evi- 
dence. Execution.  Insanity,  1,  2.  In- 
structions. Judgment.  Limitations,  5. 
Mill-Dam,  3.  New  Trial,  3,  4,  5.  Prac- 
tice, 6  to  10,  25,  26,  27.  Promissory 
Note,  2,  8,  6.  Railroad  Company,  1, 2,  6. 
Statutes,  5.  Trust.  Variance.  Writ- 
ten Instrument,  1. 

1.  The  registration  of  a  vessel,  based  upon 
the  oath  of  the  master,  instead  of  the 
owner,  is  not  on  that  account  objection- 
able Ih  evidence;  and,  though  the  regis- 
tration is  no  evidence  in  favor  of  one 
claiming  as  owner,  and  insufficient  to 
charge  any  one  as  such;  yet  where  the 


question  of  ownership  is  merely  inci- 
dental, it  is  prima  facie  evidence. — Moore 
V.  Anderson  et  al.,  18 

2.  Creditor's  bill  to  set  aside  a  convey- 
ance alleged  to  have  been  fraudulently 
made.  Uncorroborated  testimony  of  one 
witness  to  fraud  in  the  vendee,  and  that 
.witness  implicated  by  his  own  testimony 
as  a  participant  in  the  fraud. 

Held,  that,  under  the  R.  S.  1848,  p.  89, 
s.  44,  the  evidence  did  not  sustain  the 
bill. 

Held,  also,  that  the  testimony  of  such  a 
witness  ought  to  be  strongly  corroborat- 
ed, to  authorize  a  decree  upon  it  against 
the  defendant's  answer  under  oath. — 
Kittering  v.  Pwker  et  al.,  44 

8.  Where  a  warranty  is  not  contained  in 
a  written  contract,  it  cannot  be  proved 
by  parol  evidence,  unless,  in  addition 
to  the  averment  that  there  was  such 
warranty,  there  be  an  allegation  that  it 
was  false  or  fraudulent,  and  that  the 
vendee  was  deceived  thereby, — and  even 
then,  parol  proof  is  only  evidence  of  a 
representation. — MeClure  v.  Jeffrey,     79 

4.  A  court  is  not  bound  to  submit  evidence 
to  a  jury,  unless  it  tend  to  prove  some- 
thing. The  rule  is,  if  the  evidence, 
taken  together,  tends,  however  slightly, 
to  prove  the  party's  case,  it  must  be  sub- 
mitted to  the  jury;  but  if  a  link  in  the 
chain  is  entirely  wanting,  it  is  for  the 
decision  of  the  court. — Babeock  v.  Doe 
d.  Botom^m,  110 

5.  Under  the  R.  S.  of  1848,  the  sale  bill 
filed  by  an  administrator  in  the  office  of 
the  clerk  of  the  Prpbate  Court,  is  the 
best  evidence  of  the  sale. — Meek  v.  Spen- 
cer el  al.,  118 

6.  Suit  on  the  record  of  a  judgment  rend- 
ered in  the  Commercial  Court  of  Cincm- 
nati,  Ohio.  Transcript  offered  in  evi- 
dence and  objected  to  on  the  ground  that 
it  was  not  properly  certified,  it  was 
certified  by  the  clerk  of  the  Court  of 
Common  Pleas  of  Hamilton  county,  Olm, 
and  bore  the  seal  of  that  Court.  The 
certificate  states  that  it  is  a  true  tran- 
script of  the  record  of  the  proceedings 
and  judgment  had  in  the  Commercial 
Court  of  Oincinnaii,  as  the  same  appear 
among  the  records  of  said  Court,  then  in 
the  office  of  the  certifying  clerk,  which 
said  records,  with  the  files  of  said  Com- 
mercial Court,  were  transferred  and  de- 
livered to  the  said  Court  of  Common 
Pleas,  in  pursuance  of  the  oonstitation, 
and  the  act  entitled  an  act  to  provide 
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for  the  transfer  of  the  businees  of  the 
Superior  and  Commeroial  Courts  of  CGn* 
ofinaft,  which  passed  and  took  effect 
January  27,  1853.  To  this  is  added  the 
certificate  of  a  judge  of  the  Court  of 
Common  Pleas  of  HamUUm  county,  certi- 
fying in  the  usual  form  tJie  official  char- 
acter of  the  clerk  of  tiiat  Court,  that  his 
attestation  is  in  due  form  of  law,  and  by 
the  proper  officer. 

Held^  that  the  certificate  of  the  judge  is  at 
least  prima  facie^  if  not  conclusive,  eri- 
dence  that  the  clerk's  attestation  is  in 
due  form  of  law,  and  by  the  proper  offi- 
cer. 

HeUL,  also,  that  the  certificate  supplies  to 
our  courts  the  place  of  the  laws  of  Ohio. 

ffeldy  also,  that  it  shows  what  faith  and 
credit  would  be  given  to  the  clerk's  at- 
test-ation  and  record  if  offered  in  evi- 
dence in  some  other  court  in  OkiOf  and 
our  statute  provides  that  when  so  certi- 
fied, they  shall  be  entitled  to  equal  credit 
here. — Oatling  v.  Rohhim,  184 

7.  The  record  of  a  mortgage  receipted  in 
the  margin  by  an  agent  of  the  mortgagee 
is  not  objectionable  in  evidence  merely 
on  the  ground  that  the  agent  had  no 
written  power  of  attorney  to  enter  satis- 
faction.— Mauzey  ci  uz.  v.  Bowen^         193 

8.  The  erroneous  admission  of  cumulative 
evidence  on  a  point  already  proved,  can- 
not prejudice  tlie  case  of  the  party  in 
whose  behalf  it  is  admitted.  Ibid, 

9.  Action  for  the  recovery  of  real  estate. 
The  question  arose  as  to  whether  a  con- 
veyance was  fraudulent;  and  the  de- 
clarations of  a  person  other  than  the 
grantee  were  offered  in  evidence  against 
the  grantee,  though  he  was  not  present 
when  they  were  made.  The  Circuit 
Court  thought  it  had  not  been  shown 
that  a  conspiracy  or  combination  existed 
between  the  two,  and  refused  the  evi- 
dence. Held,  that  whether  such  com- 
bination had  been  shown  was  peculiarly 
a  matter  to  be  judged  by  the  Circuit 
Court;  and  it  would  require  a  very 
strong  case  to  induce  this  Court  to  dis- 
turb the  judgment  of  the  Circuit  Court 
in  a  matter  depending  upon  weight  or 
effect  of  evidence. — Huckstep  v.  O'ffair 
et  al,,  253 

10.  Oral  contemporaneous  agreements  can- 
not be  given  in  evidence  to  control  the 
affect  of  a  written  instrument. — Miatt  et 
aL  V.  jSimjDfon,  256 

11.  The  rilaker  of  a  promissory  note  assum- 
ing on  the  face  of  4he  note  to  act  in  his 


individual  capacity,  will  not  be  permits 
ted  to  show  by  parol  that  be  acted  in  any 
other  capacity.  Ibid, 

12.  Bill  to  redeem  lands.  Bill  dismiaaed. 
The  bill  alleged  that  certain  abeolute 
deeds  were  intended  as  mortgages.  The 
answer  denied  the  allegations  of  the  bill 
in  that  regard.  The  proof  was  very  con- 
flicting— ^leaving  the  question  of  fact  in 
uncertainty,  ffeld,  that  under  such  a 
state  of  facta,  the  bill  was  rightly  dis- 
missed. The  rule  of  law  is,  that  to  give 
a  written  instrument  an  effect  different 
from  what  its  language  plainly  imports, 
the  proof  must  be  clear. — Stevens  v.  Hay*, 

277 

18.  The  Supreme  Court,  will  not  scrutinize 
closely  questions  upon  the  weight  of  evi- 
dence.—rA«  State  V.  a  Haver  et  aL,     282 

14.  On  appeal  from  a  decision  of  a  county 
board,  a  certificate  of  a  township  clerk, 
that  tiie  claim  ( for  medical  services  ren- 
dered to  a  pauper)  had  been  presented 
to  the  township  board  of  trustees,  acting 
as  overseers  of  tlie  poor,  and  by  them 
approved,  was  admitted  in  evidence  in 
the  Circuit  Court.  It  did  not  purport  to 
be  a  copy  of  any  record  or  order  of  the 
board  of  trustees.  Held,  that  the  certi- 
ficate was  admissible  to  show  that  tlie 
services  had  been  rendered  at  the  in- 
stance of  at  least  one  member  of  the 
board,  and  not  voluntarily;  but  it  was 
not  evidence  for  any  other  purpose,  and 
as  it  misled  the  jury,  a  new  trial  should 
have  been  granted. — The  Board  qf  Com- 
mieei(mer$i  ^c.  v.  ChUwood  et  al^  504 


Ln- 


EXCEPTIONS. 

S^e  Appeal,  4.    Bill  or  Exceptions. 
STRUCTIOKS,  8.    Venue,  7. 

1.  Unless  exception  be  taken  and  entered 
upon  the  record,  in  the  manner  prescribed 
by  statute,  at  the  time  the  decision  is 
made  in  the  Court  below,  it  is  waived, 
and  fhe  record  presents  nothing  to  be 
determined  by  the  Supreme  Court. — Zek- 
nor  V.  Beard,  96.— Jfmor  et  al.  ▼.  The  State, 
424.-^Iticketi8  et  dL.  v.  The  Board,  j>c« 
452. — Plummer  v.  McLean,  457. — Marvin 
V.  Carter,  462 

2.  In  criminal  cases  the  party  accused  is 
bound  to  except  to  the  ruling  of  the 
Court  against  him,  if  he  wishes  to  hare 
the  question  reviewed  in  the  Supreme 
Court.—  Wheeler  v.  The  State,  113 

8.  Petition  for  the  assignment  of  dower  in 
certain  lots  described.    The  defendant 
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answered  in  several  paragraphs,  to  one 
of  which  a  demurrer  was  sustained. 
But  the  record  does  not  show  that  the 
defendant  excepted  to  the  ruling  of  the 
Court  in  sustaining  it.  There  was  a 
trial  of  the  other  issues,  a  finding  for 
the  widow,  and  the  report  of  commis- 
sioners appointed  in  that  behalf  con- 
firmed. Immediately  following  the  judg- 
ment, the  defendant  appeared  in  Court 
and  prayed  an  appeal  to  the  Supreme 
Court. 

Meld,  that  there  was  no  question  for  the 
consideration  of  this  Court  raised  in  the 
record. 

ffeldj  also,  that  to  have  saved  the  question 
on  demurrer,  the  defendant  should  have 
caused  it  to  be  noted  at  the  end  of  the 
decision  that  he  excepted. 

Held,  also,  that  an  appeal  from  the  judg- 
ment below,  does  not  operate  as  an  ex- 
ception to  the  ruling  of  the  Court. 

ffeldj  also,  that  the  exoeption  must  be 
taken  at  the  time  the  decision  is  made. 
—  Tounff  V.  Mclxmey  867 

4.  Action  for  money  had  and  received. 
Answer  in  denial.  Jury  trial.  Instruc- 
tions given  and  refused.  Verdict  for  the 
plaintiff.  Motion  for  a  new  trial  re- 
fused. "To  all  which  the  defendant  ex- 
cepts, and  prays  that  this  his  bill  of  ex- 
ceptions may  be  signed,"  &c.  Held,  that 
exceptions  cannot  be  reserved  in  this  way. 
Exceptions  cannot  be  taken  in  gross  to 
all  the  rulings  in  a  cause.  Each  deci- 
sion, when  made,  must  be  excepted  to. — 

WiUony.  Wolfer,  898 

5.  A  decision  not  excepted  to  below,  can- 
not be  assigned  for  error  in  this  Court. 
— New  Albany  and  Salem  RaUroad  Oo.  v. 
Qdlow,  471 

6.  An  appeal  does  not  operate  as  an  excep- 
tion.-<- TimmofiB eial,Y.  Me Omumffkhmf,  488 

7.  Exception  cannot  be  taken  in  gross  to 
several  rulings,  but  must  be  taken  to  each 
at  the  time  it  is  made. — Leyner  v.  The 
StaU,  490 

8.  The  intention  of  the  statute  providing 
that  exceptions  shall  be  taken  at  the 
time,  &c.,  was  to  prevent  error,  by  giving 
the  lower  court  a  chance  to  review  and 
correct  its  rulings.  Ihid, 

EXECUTION. 
See  Rbpleviit-Bail. 

Anit  on  a  sheriff's  bond.  Breaoh,  levying 
on  real  estate  .when  the  execution-de- 


fendant, who  is  relator,  had  personal 
property  subject  to  execution  sufficient 
to  pay  the  debt.  Answer — 1.  A  general 
denial.  2.  That  the  land  was  sold  with 
the  knowledge  and  consent  of  relator; 
that  it  was  purchased  for  him  by  one  B^' 
and  that  relator  furnished  the  money. 

8.  That  relator  gave  up  the  lands  on  exe- 
cution. Reply,  taking  issue  upon  the 
second  and  third  paragraphs.  Trial  by 
the  Court.    Finding  against  relator. 

ffeU  that  there  was  no  issue  upon  the 
second  clause  of  section  444,  2  R.  S.  p. 
136. 

ffeldj  also,  that  if  there  was  evidence  tend- 
ing to  show  that  relator's  messuage  was 
sold,  it  was  irrelevant. — The  State  v. 
affaver  et  al.,  282 

EXECUTORS  AND   ADMINISTRATORS. 

See  Administrator's  Sale.  Dedication,  8. 
Evidence,  5.  Parties,  2,  8, 5.  Vendor 
AND  Purchaser,  1. 

The  unascertained  distributive  shares  of  a 
decedent's  estate  in  the  hands  of  the  ex- 
ecutor, are  effects  liable  to  the  process  of 
garnishment — Stratum  et  al.  v.  ffam  et  al^ 

84 


F. 


FARRIER. 
See  Bailment,  2. 

FEE  SIMPLE. 
See  Convetanoe,  11. 

FEME  COVERT. 

See  Conveyance   1   to  4.     Husband  and 

Wife. 

A  promissory  note  given  to  tk/eme  covert  for 
money  belonging  to  her  before  her  mar- 
riage, and  remaining  her  separate  pro- 
perty afterwards,  cannot,  under  the  stat- 
utes of  this  State,  be  pleaded  as  a  set-off 
in  a  suit  against  her  husband. — MeCarty 
et  al,  V.  JftfvAmfuy,  618 

FENCE. 

1.  At  common  law,  proprietors  of  land  are 
not  bound  to  fence  against  each  other — 
eaoh  being  bound  to  keep  his  cattle  on 
his  own  land. — IndianapoUe  <#</  (Xnemnati 
BaOroad  Co,  v.  K^pney,  402 
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2.  A  railroad  oompany  will  not  be  com- 
pelled, by  the  act  of  March  l,  1863,  to 
pay  for  stock  running  at  large,  killed  or 
injured  at  a  place  on  their  road  where  a 
fence  ought  not  to  be  erected.  Ibid. 

8.  The  open  space  in  front  of  a  mill,  neces- 
sary for  the  convenience  of  shipment,  is 
such  a  place.  Ibid. 

4.  Proof  that  the  killing  or  injury  occur- 
red at,  or  near  the  mill,  brings  the  case 
prima  facie  within  this  rule,  and  puts  it 
upon  the  plaintiff  to  show  that  it  occur- 
red at  a  place  where  a  fence  would  not 
be  improper.  Ibid. 

FORFEITURE. 
jS^  Cobforation,  6,  7,  8. 

FORMER  CONVICTION. 
See  Assault  and  Battbet. 

FRAUD. 
See  Cbbtificate.     Evidbncb,   2.      Mobt- 

OAOE,  6. 

The  payment  of  a  full  price  will  not  purify 
a  fraudulent  transaction;  but  such  pay- 
ment will  be  entitled  to  great  weight 
where  the  proof  of  fraud  is  not  clear. — 
KiUering  ▼.  Parker  ei  al.y  44 

FRAUDS,  STATUTE  OF. 

1.  A  father  promised  his  infant  son  to  con- 
yey  to  him  certain  land,  in  consideration 
of  his  serrices  until  he  should  be  twen- 
ty-one years  of  age.  The  son  worked 
for  his  father  until  he  was  twenty-two 
years  of  age;  at  the  end  of  which  time, 
the  father  renewed  his  promise,  trans- 
ferred the  land  on  the  tax-list^  and  gave 
the  son  possession.  The  son  made  im- 
proTements,  largely  enhancing  its  value. 
The  father  suddenly  died  intestate,  with- 
out executing  a  conveyance.  The  son 
brought  his  petition  for  specific  perform- 
ance, against  the  other  heirs.  Held^  that 
the  year's  service  after  the  son  became 
of  age,  constituted  a  valuable  considera- 
tion; and  that  the  entry  and  improve- 
ments, coupled  with  the  acts  of  the  fa- 
ther, took  the  case  out  of  the  Statute  of 
Frauds. — Aikinaon  v.  Jackwn,  81 

2.  A  parol  contract  to  sell  and  deliver,  at 
60  dollars  per  tun,  whatever  broom-corn 
should  be  raised  in  1858  on  twenty-five 


acres  of  land,  is  within  the  Statute  of 
Frauds  and  void. — Bowman  v.  Cbrni,     68 

8.  Our  Statute  of  Frauds  is  substantially 
that  of  Charles  II. ;  and  with  the  statute, 
the  courts  generally  adopt  the  EngUah 
construction  of  it.  .Ibid. 

FUTURE  CROP. 

A  parol  contract  to  sell  and  deliver, 
at  60  dollars  per  tun,  whatever  broom- 
corn  should  be  raised  in  1858  on  twenty- 
five  acres  of  land,  is  within  the  Statute 
of  Frauds  and  void. — Bowmtm  v.  Cbnn, 

58 

G. 

GARNISHMENT. 
8u  Attachkbht,  1. 

The  unascertained  distributive  shares  of  a 
decedent's  estate  in  the  hands  of  the 
executor,  are  effecU  liable  to  the  process 
of  garnishment. — Stratum  ei  al,  v.  Mam 
ei  o^.,  84 

GOVERNOR. 
See  Sbcbetabt  of  State. 

GUARDIAN  AND  WARD. 
See  Ikfamt,  7.    Jurisdiction,  5. 

1.  A  guardian  appointed  by  a  court  while 
the  minor  is  under  fourt^n  years  of  age, 
cannot  be  removed  at  the  instance  of  the 
minor  when  he  attains  that  age,  except 
for  good  cause  shown. — Dibble  v.  Dibble 


eiaL 
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2. 


This  necessarily  implies  notice  to  the 
guardian  to  appear  in  the  proceeding 
and  controvert  the  sufficiency  or  the 
truth  of  the  causes  shown.  Ihid. 

8.  The  five  days*  notice  under  the  stat-ute 
is  essential.  /ML 

4.  Any  action  of  a  court  removing  a  guar- 
dian without  notice  or  appearance  is  a 
nullity.  Ibid. 


H. 


HABEAS  CORPUS. 

1.  A  return  to  a  writ  of  habeas  corpus  set- 
ting  up  a  will  as  the  written  authority 
for  the  restraint,  but  containing  no  copy 
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of  tbe  will,  is  bad  on  exception. — Shavf 
T.  SmUh,  486 

2.  This  Court  will  not  go  beyond  the  stat- 
nte  to  hold  the  court  whose  peculiar  duty 
it  is  to  guard  the  interest-s  of  minors  to 
a  strict  regularity  in  summary  proceed- 
ings. Ibid. 

HEIRS. 

See  Paetiss,   2    to  6.      Partition,   4,   6. 
Pkactick,  10. 

Ejectment  by  the  heir  to  recover  the  pos- 
session of  land  sold  by  tJie  administrators 
of  a  decedent's  estate.  The  record  of  the 
Probate  Court  shows — 1.  The  appoint- 
ment of  the  administrators.  2.  An  in- 
ventory and  appraisement  of  the  land 
made  and  filed  in  the  clerk's  office  on 
the  11th  November^  1884;  but  making  no 
mention  of  the  existence  of  an  heir,  and 
praying  no  notice.  3.  An  order  of  sale 
of  said  land  made  on  the  same  day.  4. 
An  order  made  on  the  9th  of  February 
following,  confirming  the  sale.  This  was 
the  evidence  touching  the  validity  of  the 
sale. 

Held^  that  the  sale,  having  been  ordered 
and  confirmed  without  notice  to  the  heir, 
is  void. 

Held^  alsb,  that  the  rule  in  Homer  v.  Doe^ 
1  Ind.  R.  180,  that  where  the  record  is 
silent  upon  the  point  notice  may  be  pre- 
sumed, applies  only  in  cases  where  the 
heirs  have  been  made  parties  to  the  re- 
cord. 

Heldj  also,  that  where  no  mention  is  made 
of  the  existence  of  an  heir,  it  cannot  be 
presumed  that  the  heir  was  notified ;  for 
the  recoi'd  is  not  silent^  it  speaks  nega- 
tively. 

Held,  also,  that  even  if  the  application  for 
the  sale  had  stated  the  name  of  the  heir, 
still  as  the  order  of  sale  was  made  on 
the  same  day  the  application  was  filed, 
the  statutory  notice  of  thirty  days  by 
service,  or  sixty  days  by  publication, 
after  the  filing  of  the  application,  could 
not  have  been  given;  and  no  motion  was 
made  in  behalf  of  the  heir  indicating  an 
actual  presence  in  Court,  whereby  for- 
mal notice  might  be  rendered  unneces- 
sary.— Doe  d.  Mitchell  y.  Bowen  ei  oi.,  197 

HIGHWAY. 
See  Trespass,  1.    Wats. 

1.  The  Ohio  river  is  a  common  highway, 
and  its  character  in  that  respect  is  not 


restricted  to  what  may   be  .called   th« 
channel. — Porter  v.  Allen,  1 

2.  Persons  navigating  the  Ohio  river  may, 
without  incurring  the  fault  of  culpable 
neglect,  run  their  boats  in  apy  part  of 
the  stream  where  theVater  is  of  sufil- 
cient  depth  to  carry  them  safely.     Ibid. 

3.  Where  in  an  action  of  trespass  the  ques- 
tion is  whether  the  loctu  in  quo  is  a  high- 
way or  not,  the  title  to  real  estate  is  re- 
garded as  in  issue  so  far  as  to  carry  full 
costs  to  the  plaintiff,  under  the  statute, 
on  a  recovery  of  any  amount — Anderton 
V.  Buchanan  ei  oLj  182 

4.  Prosecution  for  obstructing  a  highway. 
The  State  proved  that  the  road  had  been 
used  and  worked  as  a  public  highway 
for  fifteen  years,  except  that  for  the  last 
three  years  it  had  been  used,  but  not 
worked;  and  that  the  defendant  had  ob- 
structed it  by  building  fences  across  it. 
Verdict  for  the  State.  Held,  that  the 
evidence  was  sufficient  to  sustain  the 
verdict. — Hays  v.  The  State,  425 

6.  Where  the  proceedings  for  opening  a 
highway  show  the  termini  thereof,  and 
that  its  course  is  to  follow  that  of  the 
Okh  river,  held,  that  the  beginning,  course, 
and  termination  of  the  road  are  suffi- 
ciently shown  within  the  intention  of 
section  2,  p.  446,  R.  S.  1881.  Ibid. 

6.  By  statute,  user  of  a  highway  for  twenty 
years  is  an  absolute  bar;  but  a  highway 
may  be  established  by  user  for  a  shorter 
period.  Ibid. 

7.  An  appeal  from  the  order  of  a  county 
board  vacating  a  road,  cannot  be  taken 
by  a  person  who  was  not  a  party  to  the 
proceeding,  unless  he  make  himself  a 
party  by  affidavit  that  he  is  interested  or 
aggrieved  by  the  decision. — Odell  ei  al.  v. 
Jenlnn»,  622 

HIRE. 
See  Bailment,  8. 

HORNER   V.  DOE. 
See  Heirs. 


HUSBAND  AND  WIFE. 

See  CoNVETANCE,  1  to  4.  Feue  Covert. 
Infancy,  8,  4.  Mortoaqe,  7.  Wit> 
NESS,  1,  2,  8. 

1.  By  our  law  the  wife  has  no  inchoate 
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right  IB  penonal  property,  as  she  has  in 

real  estate,  of  her  husband. — Dean  et  al. 
▼.  Ljf<m  et  a/.|  71 

2.  A  suit  concerning  the  separate  property 
of  the  Trife,  may,  under  our  statute,  be 
properly  brought  in  the  name  of  husband 
and  wife,  or  by  the  wife  alone. — Hoi- 
Ixngtworth  et  al,  ▼.  The  State,  257 

8.  It  cannot  be  objected  under  our  statute, 
that  a  complaint  by  husband  and  wife 
does  not  show  in  what  respect  the  wife 
was  the  meritorious  cause  of  action; 
though  the  objection  was,  perhaps,  good 
at  common  law. — Langdon  t.  BuUoek  et 
ux.,  841 

4.  The  complaint  might  have  been  amended 
below  by  striking  out  the  name  of  the 
wife;  and,  if  necessary,  that  amendment 
would  be  regarded  as  made  here,     ibid, 

HYBRID. 

See  Indians. 
I. 


IGNORANCE. 
See  PiiBTiBS,  6. 

INCUMBRANCES. 
See  CoNVBTANCB,  6,  7,  8. 

INDIANS. 

1.  The  act  of  February  11th,  1848,  repeal- 
ing the  act  for  the  relief  of  the  Miami 
Indians,  &c.,  of  February  8d,  1841,  and 
the  act  relative  to  suits  against  the 
Miami  Indians,  of  February  11th,  1843, 
did  not  repeal  the  8d  section  of  chap. 
28,  R.  S.  1843.— />oe  d.  Lqfantame  t.  Av- 
cUine,  6 

2.  A  person  recognized  as  an  Indian  by 
the  community,  by  the  Indians  them- 
seWes,  by  the  State  and  federal  authori- 
ties,— stamped  as  such  by  birth,  educa- 
tion, and  language, — and  haying  three- 
eighths  Indian  blood,  is  held  to  be  an  In- 
dian, within  the  meaning  of  the  statutes 
of  this  State  relatiye  to  Indians.      Ibid. 

8.  The  laws  of  this  State  relative  to  In- 
dians, are  m  pari  materia,  and  must  be 
construed  together,  whether  repealed  or 
not.  Ibid. 

4.  Section  4  of  the  Indian  act  of  February 
8d,  1841,  provides,  «'that  in  all  cases. 


the  provisions  of  this  aci  shall  extend 
to  all  persons  of  Indian  deseent,  who 
are  recognized  as  members  of  any  tribe 
residing  in  the  State  of  Indiana,  down 
to  those  having  one-eighth  Indian  blood." 
ffeldy  that  this  is  the  legislative  meaning 
of  the  word  ^^  Indian,'*  as  used  in  all 
other  statutes  of  this  State  on  the  same 
subject,  unless,  from  the  context,  or  in 
terms,  some  modification  was  clearly  in- 
tended. Ibid. 

« 

INDICTMENT. 
See  Ceiminal  Law,  8,  10  to  15,  17. 

INFANT. 

See  Gdardian  and  Ward.    Limitations,  1. 
Pleading,  19.    Practice,  10. 

1.  The  infant  father  of  a  bastard  child 
may  settle  with  the  mother,  and  execute 
the  instruments  necessary  in  making 
such  settlement. — Gavin  et  aL  v.  Burton 
et  al.,  69 

2.  In  a  suit  upon  such  an  instrument  the 
plea  of  infancy  is  bad.  Ibid. 

8.  An  infant  is  bound  for  necessaries  for 
his  wife  and  children;  for,  by  law,  he  is 
permitted  to  marry,  and,  therefore,  can 
enter  into  such  contracts  as  are  neces- 
sary to  the  existence  of  the  relation  of 
husband  and  wife.  He  is  also  liable  for 
the  debts  of  his  wife  which  existed  at 
the  time  of  coverture.  Ibid. 

4.  And,  because  the  law  permits  him  to 
contract  marriage,  as  incident  to  such 
power,  he  can  release  a  party  from  a 
contract  to  marry  him.  Ibid. 

5.  Ejectment  under  the  old  practice.  The 
conveyance  to  the  plaintiff's  lessor  was 
made  by  an  infant,  who  died  before  at- 
taining his  majority.  The  defendant 
asked  that  the  jury  be  instructed  to  dis- 
regard the  conveyance.  The  Court  re- 
fused to  give  the  instruction.  Held,  that, 
the  conveyance  of  an  infant  being  Toid- 
able  only  and  not  void,  the  instruction 
was  correctly  refused. — Bahcock  v.  the 
d.  B<noman,  110 

6.  Where  a  stranger  enters  into  and  occu- 
pies an  infant's  lands  without  claim  of 
right,  as  in  this  case,  the  infant  has  a 
right  to  regard  him  as  his  guardian,  or 
trustee;  and  the  plaintiff  might,  by 
amending  his  complaint,  compel  the  de> 
fendant  to  aocouat  as  such. — Breaimg  v. 
Skum,  V2h 
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7.  In  this  ease  husband  and  wife  had  been 
diTorced,  and  the  eare  and  oastody  of 
their  infant  child  had  been  awarded  to 
the  wife.  Afterwards,  the  wife  haying 
married,  and  she  and  her  second  hus- 
band being  about  to  remove  from  the 
State  taking  the  child  with  them,  the 
husband  petitioned  the  Court  to  award 
the  guardianship  and  care  of  the  child 
to  him;  but  it  appeared  in  oTidence  that 
the  parties  were  equally  able  and  will- 
ing to  provide  for  the  infant's  nurture 
and  education,  and  equally  qualified  in 
respect  of  morals.  Beld^  that  such  cases 
are  very  much  in  the  discretion  of  the 
inferior  courts,  and  that  where  that  dis- 
cretion does  not  appear  to  have  been 
abused,  the  Supreme  Court  will  not  in- 
terfere with  their  judgments. — DamaU 
T.  MuUikin  et  oL,  162 

8.  An  infant  cannot  appoint  an  agent;  nor 
can  he,  after  he  attains  his  msjority, 
ratify  the  act  of  a  person  assuming  to  be 
his  agent,  performed  while  he  was  an 
infant.  Such  an  act  is  absolutely  void. 
— Trueblood  et  oL  t.  Trueblood  et  al.,   196 


INFORMATION. 
See  Crim iHAL  Law,  27, 28.  PutABiifa,  11, 12. 

INJUNCTION. 
See  DiYORCB. 

INSANITY. 

1.  Where  the  act  of  a  party  is  sought  to  be 
avoided  on  the  ground  of  mental  imbe- 
cility, the  proof  of  the  fact  lies  upon  him 
who  alleges  it,  and  until  the  contrary 
appear,  sanity  must  be  presumed. — Ach^ 
ei  tcx.  V.  Sttphmu^  411 

2.  After  proof  of  general  derangement, 
however,  the  burden  of  proof  is  changed 
to  the  other  party,  who  must  show  that 
the  party  who  did  the  act,  was  sane  at 
the  time  it  was  performed.  Ihid, 

8.  In  chancery,  an  averment  in  the  an- 
swer responsive  to  the  bill,  that  the  party 
was  sane  at  the  time  the  act  was  per- 
formed, is  evidenoe  of  that  fact,  against 
which  proof  of  general  derangement 
will  not  avail.  Ihid, 


INSOLVENCY. 

8e€  VOLURTART  AsSIQRmRT. 

Vol-  Vm.— 88 


INSTRUCTIONS. 

8«e  Bailmsrt,  2.  Bastardy.  CRnnHAL 
Law,  4,  6, 19,  20, 22.    Mill  Dam,  2.  Nni- 

SANCB,  1.      PrACTICR,  7.      RAILROAD  COM- 
PART,  8. 

1.  Where  the  evidence  is  not  in  the  record, 
this  Court  will  presume  that  instructions 
given  by  the  Court  below  were  pertinent 
to  the  case  made,  unless  they  are  clearly 
erroneous  under  any  state  of  facts. — iTor- 
ffU  V.  Stnmg^  284 

2.  A  verdict  in  accordance  with  the  weight 
of  evidenoe,  and  with  Justice,  will  not 
be  disturbed  on  account  of  erroneous  in- 
structions to  the  jury. — Roberts  v.  Nodf 


w\fi  et  al. 
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8.  Where  a  party  would  avail  himself  of  er- 
roneous instructions  given  by  the  Court 
below,  upon  appeal,  he  must  have  ex- 
cepted to  such  instructions  at  the  time 
they  were  given,  unless  the  record  show 
that  time  was  allowed  him  for  that  pur- 
pose.— Atkmton  v.  Ovfin^  876 

4.  Where  the  evidence  is  not  set  out  in  the 
record,  and  the  instructions  complained 
of  are  not  clearly  erroneous  under  every 
supposable  state  of  facts,  this  Court  will 
presume  that  the  instructions  were  per- 
tinent to  the  case  made  by  the  evidence. 

Ibid. 

6.  Where  the  evidenoe  is  not  in  the  record, 
instructions  given  to  the  jury  will  be 
presumed  to  be  proper  to  the  case  made, 
and  those  revised,  to  be  irrelevant — iViir 
Albany  and  Salem  BaUroad  €h,  v.  CbUow, 

471 

6.  It  is  only  in  snch  cases  as  Mmrajf  v.  Fry, 
6  Ind.  R.  871,  that,  in  the  absence  of  the 
evidence,  the  instructions  will  be  ezan»- 
ined. — Mantwr  v.  The  Indkm4q>oUt,  fe^ 
Plankroad  Cb.,  487 

7.  If  the  evidenoe  be  not  in  the  record,  in-> 
struotions  given  will  be  regarded  as  per^ 
tinent  to  the  case  made,  unless  clearly 
erroneous  under  any  supposable  state  ef 
facts;  and  instructions  reftised  will,  i» 
that  state  of  the  record,  be  presumed  t» 
have  been  irrelevant. —  WooiUy  v.  Tkt 
Slate,  602 

INTSRBST. 
See  UsvRT,  1,  2. 

INTERROOATORIE& 
See  Plradirq,  18,  14.    PRAonoR,  24. 
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A  Jury  oannoi  be  required  to  aniwer  spe- 
cial interrogatories,  except  upon  the  oon- 
ditioa  that  thej  eleot  to  return  a  general 
▼erdiol. — The  Board  qf  CbeifliV*,  ^e^  t. 
Kromer,  446 


J. 


JOURNALS  OF  THE  LEGISLATURE. 

1.  The  courta  will  not  judicially  notice  the 
eontente  of  the  legislatiye  Journals:  their 
Judicial  knowledge  does  not  extend  to 
the  history  of  statutes  on  their  passage 
through  the  legislature. — (MemanY.  Dob- 

166 


tS.  The  faets  in  relation  to  the  passage  of 
an  act,  would,  if  formally  presented,  be 
a  proper  subject  of  Judicial  inquiry  and 
determination.  I  hid, 

X.  Qtutre^  are  the  legislatiye  Journals  re- 
cords kept  in  obedience  to  the  constitu- 
tion? Ilfid. 

4.  If  so,  it  seems  that  when  a  party  claim- 
ing any  right  or  defense  growing  out  of 
the  action  of  the  assembly,  brings  the 
parts  of  the  Journal  relied  upon  to  the 
Judicial  knowledge  of  the  Court,  they 
will  be  inspected  like  other  records,  and 
the  Court  will  determine  whether  the 
legislative  aetion  they  record,  on  the  bill 
in  question,  is  in  accordance  with  the 
oonstHutien.  Ibid. 

JUDGMENT. 
Sb$  Attaciimext,  a.    Costs,  2.    Jvmhibnt, 

COIirESSIOlf    OF.       JUBISDICTIOV,     10,     11. 

Rkplkvin-Bail. 

The  defendant  in  ejectment,  to  show  title, 
offered  in  eyidenoe  the  record  of  a  Judg- 
ment, and  the  proceedings  thereon,  show- 
ing that  the  premises  in  question  had 
been  sold  and  oonveyed  to  him  by  she- 
riff's deed.  The  Judgment  had  been 
taken  by  default  upon  a  declaration  con- 
taining two  seTeral  counts  on  two  seve- 
ral notes.  One  of  these  notes  was  made 
before  the  appraisement  law  of  1842  took 
eff^eot,  the  other,  after  it  came  in  force; 
but  there  is  nothing  in  the  record  shew- 
ing that  the  Judgment  was  restricted  to 
one  count  only.  The  defendant  admitted 
that  the  property  had  not  been  appraised. 
ffeldf  that  the  judgment  was  rendered 
upon  both  the  notes,  and,  therefore,  there 
baring  been  no  appraisement  of  the  pro- 
perty, the  sheriff's  deed  was  no  eridenoe 
of  title. — Babcock  t.  Doe  d.  Bowman^  110 


JUDGMENT,  CONFESSION  OF. 
See  JnKisDicTioir,  4.    Rkplbvin-Bail. 

1.  A  warrant  of  attorney  to  "enter"  judg- 
ment, authorises  the  attorney  to  cott^en 

'  Judgment, — especially  where  it  was 
clearly  intended  to  clothe  him  with  that 
power.-^lfaMm  t.  SmUk^  78 

2.  Where  parties  appeared,  proceeded  to  trial 
before  a  Jury  and  examined  a  witness; 
and  the  defendant,  to  save  time,  admitted 
certain  allegations  of  the  complaint^  not 
amounting  to  an  admission  of  the  plain- 
tiff's right  to  recover;  and  judgment  was 
render<^  upon  the  Terdict  of  the  JU17 — 
kddy  that  judgment  was  not  confessed. — 
Oroekett  ▼.  QUvert,  127 

JURISDICTION. 

See  Constitutional  Law,  6.    Justigb  or 
TUB  Pbacb,  I. 

1.  Whenever  in  a  suit  in  the  Common  PlesB 
Court,  the  title  to  real  estate  comes  in 
question,  the  jurisdiction  fails,  and  the 
cause  must  be  dismissed. — Dixon  t.  HUl^ 

147 

2.  But  Judgment  may  be  rendered  for  the 
costs.  Ibid. 

8.  Suit  in  the  Common  Pleas  for  iigoij  to 
land.  On  the  trial  the  plaintiff  proved 
a  survey  of  the  lands  described  in  the 
complaint,  whereby  it  appeared  that  the 
defendant  was  in  possession  of  and  cul- 
tivating some  fifteen  aeres  included  in 
the  survey;  and  then  he  proposed  to  in- 
troduce, as  evidence  in  the  cause,  his 
land-office  certificate,  to  the  introduction 
of  which  an  objection  was  raised  and 
sustained.  The  cause  was  dismissed  on 
the  ground  that  the  title  to  real  estate 
came  in  issue.  Meld^  that  there  was  no 
error  in  this. 


4.  A  proceeding  in  court  by  confession  of 
Judgment,  is  for  the  enforcement  of  a 
private  right,  and  is,  consequently,  bj 
virtue  of  section  1,  p.  27,  2  R.  S.,  an  ac- 
tion in  the  courts  of  Inditma.  The  courts 
of  this  State  have,  by  statute,  Juriedio- 
tion  in  all  actions,  suits,  and  cases, — 
teras  used  in  the  statutes  synonymously, 
or  nearly  soi. — Sktm  et  eU.  v.  GeMogker  ei 
<  262 

6.  In  all  aotions  against  guardians  and 
their  sureties,  the  Circuit  Court  and 
Common  Pleas  have  concurrent  jurisdic- 
tion.—jEToOM^nMrfA  el  aL  V.    The  Slate, 
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«.  Writ  of  mandate  agunsi  a  canal  com- 
pany, commanding  them  to  rebuild  a 
bridge,  or  nhow  cause,  &c.  The  bill  of 
exceptions  states  that  the  company  ap- 
peared and  moved  to  dismiss  the  suit  on 
the  ground  that  their  principal  oflSce  and 
place  of  business  is  in  a  county  over 
which  the  Court  has  not  jurisdicUon; 
that  the  motion  was  resisted  by  the 
plaintiff,  but  sustained  by  the  Court. 

HM,  that  as  the  plaintiff  failed  in  the 
Court  below  to  state  the  grounds  upon 
which  he  resisted  the  motion  to  dismiss, 
and  the  record  being  silent  on  the  sub- 
ject, it  must  be  presumed  that  there  were 
before  the  Court  facts  sufficient  to  justify 
its  action  under  the  statute;  but. 

Held,  also,  that  this  case  is  not  within  that 
class  of  actions  which  must  be  instituted 
in  the  county  in  which  the  subject  of 
the  action,  or  some  part  of  it  arose;  nor 
does  the  act  of  1862,  prescribing  the 
manner  of  proceeding  against  canal 
companies  for  failure  to  rebuild  or  re- 
pair bridges,  apply  to  it.— T^A*  StaU  v. 
The  Whitewater  VaUey  Canal  Cb.,         820 

7.  A  defect  of  jurisdiction  is  not  waived 
by  tbe  defendant's  appearance  to  the  ac- 
tion :  the  suit  must  be  dismissed  when- 
ever, in  it«  progress,  such  defect  appears. 

Ibid. 

8.  A.  sued  B.  and  C.  in  the  Court  of  Com- 
mon Pleas,  alleging  that  he  held  a  judg- 
ment against  />.  which  was  a  lien  on 
certain  real  estate  belonging  to  />.;  that 

B.  also  had  a  judgment  against  D,  which 
was  a  prior  lien;  that  B.  sued  out  an 
execution,  and  placed  it  in  the  hands  of 

C.  the  sheriff,  who  by  fraud  and  collusion 
with  B.J  and  without  the  knowledge  of 
the  plaintiff,  sold  the  real  estate  without 
advertising  it  according  to  law,  and  be- 
fore ten  o'clock  on  the  day  of  sale,  and 
that  B.  became  the  purchaser  for  a  sum 
less  than  his  judgment;  that  the  plain- 
tiff and  others  were  ready  to  bid,  and 
would  have  given  more  for  the  land  than 
the  lien  of  B,  Prayer,  that  the  sale  be 
set  aside  as  fraudulent.  Demurrer  as- 
signing for  cause  want  of  jurisdiction  of 
the  subject-mattor,  overruled;  answer 
making  an  issue;  and  judgment  that 
the  sale  be  set  aside.  Held,  that  the  title 
to  real  estate  being  directly  in  issue,  the 
Court  had  no  jurisdiction,  and  its  judg- 
ment cannot  be  sustained. — CUark  et  al. 
V.  Troffinffer,  884 


9.  The  civil  jurisdiction  of  a  justice  of  the 
peace  is  all  conferred  by  sUtute:  at  com- 


mon law  he  was  only  a  conservator  of 
the  peace. —  WiUey  v.  Slrickkmdy         458 

10.  There  is  no  presumption  in  law  that  a 
justice  in  a  foreign  state  can  render  a 
judgment  in  a  civil  action.  Ibid. 

11.  A  declaration  setting  up  such  a  judg- 
ment, without  showing  that  the  justice 
had  jurisdiction  of  the  cause,  was,  under 
the  old  practice,  bad  on  general  demur- 
rer. Ibid, 

12.  But  where  such  declaration  was  filed 
before  the  civil  procedure  act  of  1862 
took  effect,  and  an  answer  was  filed  af- 
ter it  was  in  force, — Keldj  that  section  88 
cured  the  defect  /M. 

18.  Still,  if  the  declaration  was  silent  on 
the  subject,  and  the  answer  alleged  af- 
firmatively a  want  of  jurisdiction,  and 
the  reply  did  not  traverse  that  aver- 
ment, the  defendant  was  entitled  to  a 
judgment  on  the  pleadings.  Ibid. 

14.  And  if  the  answer  merely  denied  the 
jurisdiction,  the  plaintiff  should  have 
proved  the  facts  which  confer  it.      Ibid, 

15.  In  a  suit  against  an  administrator,  the 
Common  Pleas  has  jurisdiction,  though 
the  amount  sued  for  exceed  1,000  dollart. 
— Fleece  v.  The  Indiana^  fc,  Raikroetd  Cb., 

460 

16.  The  legislature  has  not  included  the 
actions  specified  in  section  4  of  the  Com- 
mon Pleas  act,  as  civil  cases.  Ibid, 

17.  That  act  limited  the  term  "civil  cases," 
to  that  class  of  common-law  actions  not 
heretofore  ranked  with  equitable,  or  fi- 
duciary. Ibid, 

18.  The  actions  contemplated  in  sections 
11  and  12  of  the  Common  Pleas  act  and 
section  5  of  the  Circuit  Court  act,  are 
different  from  those  specified  in  section 
4  of  the  Common  Pleas  act;  and  statu- 
tory provisions  touching  the  former 
class,  do  not  neoessarily  affect  the  latter. 

Ibid, 

19.  If  the  utmost  a  plaintiff  can  recoTer 
upon  his  claim  as  stated,  be  within  the 
jurisdiction,  the  court  has  jurisdiction  of 
the  cause. — CoWne  v.  Shaw  et  al,,        516 

20.  Where  suit  was  brought  in  Ue  Oom- 
mon  Pleas  upon  a  note  drawn  for  aore 
than  1,000  dollars,  with  credits  redvdng 
it  to  less  than  that  sum,  and  a  oapj  <? 
the  note  and  oredits  was  made  pari  of 
the  complaint, — held,  that  the  Coori  bad 
jurisdiction.  Ibid, 

21«  The  damages  laid  m  the  eoncl— Jia 
of  a  eomplaint,  do  net  enlarge  the  daia. 
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JUROR. 
See  Pbacticb,  47.    YBftDior. 

JUB^. 
8u  Bastaedt.    CftiviNAL  Law,  6  to  9,  22. 

IHTBSROOATOILIBS.      PRACTICX,  11,  12,  18, 

20,  47,  48.    VxRDiCT. 

JUSTICB  OF  THE  PEACE. 

Am  CovsTiTVTioif  al  Law,  6.    Jurisdiction 
9  to  14.    RRMrrriTVR. 

1.  Suit  may  be  brought  before  a  justice  of 
the  peaoe  in  the  county  where  the  cause 
«f  action  arose,  against  a  resident  of  an- 
other county,  found  within  the  justice's 
Jurisdiction. — MaxmeU  t.  OoUmej  88 

S.>  Trial  of  the  right  of  property,  under  the 
statute  of  1862,  (2  R.  S.  p.  498,)  can  only 
be  iiad  in  cases  where  a  justice  of  the 
peace  issued  the  execution ;  and  then,  the 
oemplaint  must  be  filed  before  the  same 
Justice  who  issued  the  writ. — Maiiock  t. 
Strange^  57 

S.  The  powers  of  justices  of  the  peaoe  are 

wholly  statutory,  and  must  be  strictly 

'  pursued.  Ibid, 


LARCENY. 
See  Cbimixai.  Law,  16,  17,  19,  20. 

LEVY. 
Am  Attachmbkt,  6.    Riplbtiii-Bail. 

LEX  FORL  . 
See  CoKTRACT,  7.    Promissort  Notb,  7. 

LUflTATIONS. 
See  Partition,  5. 

1.  Suit  in  the  Circuit  Court  for  the  recov- 
ery of  lands.  Answer,  the  statute  of 
limitations.  Reply,  that  while  the  plain- 
tiff was  an  infant,  defendant  took  pos- 
MOTion  without  right,  and  that  twenty 
years  hare  not  elapsed  since  the  plaintiff 
attained  full  age.  Demurrer  to  the  re- 
pW  sustained. 

MM,  that  the  reply  was  good  in  substanoe, 
a&d  that  the  demurrer  should  have  been 
%y%ml^.-^Breeditt^  ▼.  Shiimf  125 


2.  Upon  an  aooount  stated,  A.  owed  B.  2S4 
dollars.  A,  had  incurred  a  part  of  the 
debt  for  C.;  and  it  was  agreed  thai  A. 
should  pay  200  dollars  of  the  amount  in 
railroad  stock,  and  thai  the  residue  should 
be  paid  by  the  note  of  O.  In  a  suit  by 
B,  for  failure  to  pay  Uie  stock,  it  ap- 
peared that  the  demand  was  barred  by 
limitation,  unless  it  was  taken  out  of  the 
statute  by  the  deliTory  of  the  note  of  d 
within  six  years.  ffeU  that  the  de- 
mand was  barred. — OarlieU  etoLt,  Mor- 
rtf,  421 

8.  In  order  to  take  a  demand  out  of  the 
statute  of  limitations  by  a  part  payment, 
it  must  appear  that  the  payment  was 
made  on  aooount  of  the  debt  for  which 
the  action  was  brought.  /M. 

4.  An  admission  of  continued  indebtedness 
may  be  inferred  from  the  fact  of  pan 
payment;  but  the  Court  cannot  imply 
such  admission  as  an  inference  of  law. 

5.  Whether  such  admission  has  been  made, 
is  a  question  of  fact  for  the  jury;  and 
when  made,  it  is  only  ^prima  faeU  OTi- 
denoe,  and  may  be  rebutted.  Ihid, 

LIQUOR  LAWS. 
See  Statutbs,  22. 

LITERARY  INSTITUTION. 
See  Statutbs,  17. 

LOCUS  IN  QUO. 
See  HiQHWAT,  8. 


M. 


MALiaOUS  TRESPASS. 
See  Criminal  Law,  27,  28. 

MAL-PRACTICE. 
Su  Baiucbnt,  2. 

MANDATE. 
See  Bailmbnt,  2,  4. 

MANSLAUOHTEBw 
See  CRnuNAL  Law,  S. 
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MARRIAGE. 
See  Infant,  8,  4. 

MASTER  AND  SERVANT. 
See  Bailmbnt,  1. 


MILL. 
See  Rahaoad  Company,  6,  6. 

MILL  DAM. 

iSSfe  GONVSTANCE,  11. 

1.  Suit  for  injury  to  plaintiff's  land  and 
mill,  by  means  of  water  backed  upon 
them  by  a  dam  maintained  by  defend- 
ants. Defendants,  in  one  paragraph  of 
their  answer,  arerred  that  they  had  a 
right  to  maintain  the  dam  because  it 
was  erected  in  the  year  1826,  to  propel  a 
mill,  and  had  been  continuously  used  by 
them  and  other  persons  under  whom  2. 
they  claim,  without  molestation  or  hin- 
drance, from  1826  till  the  commencement 
of  this  suit,  at  which  time  they  had 
peaceable  possession,  and  were  using 
the  dam  to  propel  a  mill,  as  they  law- 
fully might,  i/is^  that  the  paragraph 
was  bad  on  demurrer  because  it  did  not 
aTer  that  the  possession  or  user  was  of 
right,  or  under  claim  of  title. — Pottle- 
tkwaiie  et  al.  y.  Payru^  104 

2.  The  Court  instructed  the  jury  in  this 
case,  that  "the  continuance  of  an  unau- 
thorised dam  or  obstruction  in  a  stream 
or  watercourse,  eyen  for  a  |;reat  length 
of  time,  of  itself  confers  no  right  upon  ^* 
the  parties  to  further  maintain  the  same 
to  the  injury  of  any  other  person  inte- 
rested in  the  use  of  the  stream.  Held^ 
that  the  instruction  was  correct,  but  too 
narrow:  the  Court  might  have  added 
that  possession  or  user,  under  claim  of 
right,  does  confer  .title,  when  continued 
for  twenty  years;  and  that  the  jury 
might  infer  possession  under  such  claim, 
from  simply  twenty  years'  unexplained 
possession.  Ilid. 

B.  ETidence  of  a  suit  brought  within  twenty 
years  against  the  occupants  of  a  mill 
dam,  but  compromised,  is  admissible  to 
rebut  the  presumption  of  an  easement 
by  prescription.  Ibid, 

4.  Where  a  dam  had  been  in  existence  more 
than  twenty  years,  but  had  been  raised 
a  foot  higher  within  twenty  years,  the   1 


8. 


oocupant,  in  defense  to  an  action  against 
him  for  backing  up  the  water  to  £e  in- 
jury of  property  aboye,  claimed  a  pr»- 
scriptiye  easement.  Held^  that  to  estab- 
lish the  prescription,  the  easement  must 
haye  been  enjoyed  for  twenty  years,  to 
the  extent  claimed  at  the  trial.         /6tidL 

MISJOINDER  OF  PARTIES. 
See  Paetins,  2,  6. 

MISNOMER. 

,  To  proye  that  WiUiam  C,  Andereen  and 
Joeeph  H.  Com  constituted  the  firm  of 
Anderson  and  Corny  the  record  of  a  suit 
between  WiUiam  H,  Anderson  and  Jouph 
H.  Conn  and  Nathaniel  Moorej  was  offend 
in  eyidence  by  the  plaintiff  and  resisted, 
on  the  ground  of  yariance,  by  the  de- 
fendant, but  the  Court  admitted  it.  Ifeldf 
that  the  surnames  Conn  and  Com  being 
idem  tonane^  the  yariance  was  immat^ 
rial.— -ifoortf  y.  Andereony  18 

The  proceedings  in  this  case  were  againBt 
Riehard  J.  OatUngy  except  that  the  plea 
was  in  the  name  of  Robert  J,  OaUmg. 
The  record  shows  that  this  plea  was  filed 
in  a  cause  against  Richard  J,  ChtUngy 
and  the  judgment  was  against  him. 
Held,  that  the  misnomer  in  the  plea  wae 
merely  a  clerical  error. — OatUng  t.  Bob' 
Mm,  184 

A  misnomer  of  the  real  party  intended 
to  be  sued,  upon  whom  process  has  been 
seryed,  may  be  corrected  by  amendment 
— New  Albany  and  Salem  Railroad  €b.  t. 
Laman^  212 

Such  an  amendment  does  not  amount  to 
a  substitution  of  a  defendant.  Ibid, 

MISTAKE. 
See  Partition,  1,  2,  4,  6. 

MIXED  BLOODa 
See  Indians.    Pkactick,  28^  29. 

MONEY  DEMAND  OJ^  CONTRACT. 
See  Practicb,  17. 

MORTGAGE. 
See  Practicb,  10.    Usvrt,  4. 

The  payment  of  a  mortgage  may  br 
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prored  by  parol.  The  record  of  a  mortr 
gage  receipted  in  the  margin  by  an 
agent  of  the  mortgagee  ie  not  objection- 
able in  OTidence  merely  on  the  ground 
that  the  agent  had  no  written  power  of 
attorney  to  enter  satiefaction. — Mauzey 
et  ux,  T*  Bowetif  198 

2.  A  note,  and  mortgage  to  secure  the 
same,  if  made  upon  the  consideration 
of  natural  love  and  affection,  will  be 
supported,  where  there  are  no  rights  of 
creditors,  or  other  third  persons,  inter- 
Tcning  to  disturb  the  rights  of  the  par- 
ties thereto. — Malett  ei  ux,  y.  Page  ei  al.j 

864 

8.  The  recitals  in  a  mortgage,  if  made  un- 
der the  direction  of  tLe  owner  of  the 
mortgaged  premises  by  one  who  is  not 
the  owner  thereof,  will  operate  as  an 
estoppel  m  pais  upon  the  owner,  unless 
this  fact  be  modified  by  other  circum- 
stances. Ibid. 

4.  It  is  not  competent  for  one  who  has 
directed  another  to  execute  and  deliTcr 
a  mortgage  upon  his  own  property  to  a 
third  person,  to  set  up  against  the  mort^ 
gage  a  contemporaneous  understanding 
between  himself  and  the  mortgagor  in- 
oonsistent  with  the  terms  of  &e  mort- 
gage. Ibid. 

6.  The  commencement  of  a  suit  for  the  re- 
ooTory  and  enforcement  of  a  note  and 
mortgage,  by  the  mortgagee  in  this  case, 
is  sufficient  eyidence  of  her  acceptance 
thereof.  Ibid. 

6.  A.  directs  his  son  B.  to  mortgage  a  por- 
tion of  his  own  lands  to  his  infant 
daughter,  (7.,  to  secure  the  payment  to 
her  of  a  sum  of  money,  promising  tx> 
oonyey  the  same  to  j9.  at  a  subsequent 
Ume.  The  mortgage  was  executed  and 
delivered  according  to  directions,  the 
only  consideration  for  AJa  promise  be- 
ing his  natural  love  and  affection  for 
his  children.  He  subsequently  changed 
his  mind  before  conyeying  to  B.  the 
lands  mortgaged  to  CX,  and  without  au- 
thority from  C.  entered  the  mortgage 
satisfied  upon  the  record.  J9e^  that 
upon  suit  brought  by  C.  and  Z).,  her 
husband,  against  A.  and  ^.,  to  set  aside 
such  entry  of  satisfaction  as  fraudulent, 
and  foreclose  the  mortgage,  the  plaintiffs 
were  entitled  to  the  relief  sought,  ffeld^ 
also,  that  a  resulting  trust  in  favor  of 
A.  could  not  arise,  m  such  case,  upon 
any  pretext  whatever.  Ibid. 

7.  Complaint  to  foreclose  a  mortgage  exe- 
cuted by  iTey  and  wife  to  secure  the  note 


of  L,  D.  StickOity  ^  Oo^  of  which  firm 
Key  was  a  partner.  The  decree  is 
against  the  defendants,  Key  and  wife, 
for  the  amount  of  the  note  and  interest; 
and  in  case  the  mortgaged  premises 
should  fail  to  satisfy  the  debt,  then  that 
the  plaintiffs  have  further  execatioa 
against  the  defendants.  Key  and  wife,  to 
satisfy  the  same. 

Held,  that  the  personal  judgment  against 
Mrs.  Key  J  is  erroneous.  She  is  in  court  for 
the  sole  purpose  of  concluding  her  marital 
rights  in  the  mortgaged  premises.  Hay- 
ing executed  the  mortgage  with  her  hus- 
band, she  is  a  proper  party  for  that  pur- 
pose. But  she  is  not  a  debtor,  nor  in 
any  other  sense  a  party  to  the  suit. 

Held^  also,  that  the  decree  should  be 
against  Key  alone, — ordering  the  mort- 
gaged premises  and  all  the  rights  of 
Key  and  wife  therein  to  be  sold,  &c.; 
and  in  case  the  proceeds  should  not  be 
sufficient  to  satisfy  the  debt,  then  thai 
further  execution  go  to  be  levied  of  Keys 
property  only. — Key  et  ux,  v.  Addicke  et 


al. 


521 


MOTION  FOR  A  NEW  TRIAL. 
See  Nbw  Thial. 


MOTION  IN  ARREST  OF  JUDGMENT. 


See  Peaottcb,  16. 


MURDER. 

See  Cbimihal  Law,  2,  8. 


N. 


NAVIGABLE  STREAMS. 
See  Highway,  1,  2. 

NEGLIGENCE. 
See  Bailment,  2,  6. 

NEW  TRIAL. 

See  Appbal,  1.    Evidbnck,  14.     PKAcrtcK, 

1,  4,  46. 

1.  This  Court  would  set  aside  the  granting 
of  a  new  trial  with  great  reluctance.  A 
case  might  occur  in  which  it  would  do 
it;  but  where  the  court  below  oondnet- 
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ing  (he  trial  i«  not  Mtiified  with  its 
fairness,  this  Court  will  be  slow  to  diifer 
with  iU'-PoweU  y.  Ormu  ei  oL^         252 

2.  ▲  new  trial  will  not  be  ^pranted  for  the 
reason  that  the  Terdict  is  alleged  to  be 
oontrary  to  law  and  evidenee^  except  in 
▼ery  strong  oases. — RoberU  ▼.  Nodwift  et 
oL,  889 

8.  When  the  evidenoe  is  not  made  a  part 
of  Uie  reeordj  this  Court  will  presume 
that  a  motion  for  a  new  trial  was  cor- 
rectly OTorruled  by  the  Court  below. — 
Aifduon  T.  (TwtR,  876. — BotweU  et  oL  t. 
The  8tate^  499 

i.  When  the  evidenoe  is  not  in  the  record, 
the  opinion  of  a  eoort  in  OTcrruling  a 
motion  for  a  new  trial,  will  not  be  re- 
viewed.— /nptfi  ▼.  Antlumiff  470 

6.  And  even  if  the  evidence  be  in  the  re- 
eord,  the  opinion  of  the  court  must  have 
bden  excepted  to  at  the  proper  time,  or 
no  question  is  presented.  Jbid, 

6.  On  motion  for  a  new  trial  the  reasons 
must  be  filed  in  writing  as  required  by 
statute,  or  no  question  will  be  presented 
in  this  Court  on  appeal.-— ifoiifon  and 
ImUanapoUt  Railroad  Oo.  v.  The  Tnuteee, 
#c.,  628 

NON-RESEDENT. 
See  Costs,  4. 

NOTARY  PUBLIC. 

Sti  Dbbds,  AoKnowLBDomiiT  or.    Peomis- 
soBT  Non,  2. 

NOTICE. 

&$  Attachment,  6.   Gdardiah  and  Ward, 
2,  8,  4.    Hbirs. 

NUISANCE. 
See  Plbading,  d.    PsAoncs,  7. 

1.  Prosecution  for  a  nuisanoe.  The  Court 
below  instructed  the  jury  as  follows: 
*<If  the  jury  believe  ftrom  the  testimony 
that  the  defendant  did,  in,  &c.,  pour  out 
of  the  BaUi  Hovm  spouts,  by  himself  or 
servants,"  &c.  This  instruction  was 
modified  by  another,  to  the  effect  that 
the  nuisance  must  have  been  caused 
either  by  the  defendant's  own  acts  or 
the  acts  of  others  through  his  procure- 
ment    BeULt  that  taken  together,   Che 


instructions  were  eorreet. — Sioan  v.  The 
SiaU,  812 

2.  A  nuisance  is  public  if  it  annoy  such 
part  of  the  public  as  necessarily  come 
in  contact  with  it — Hackney  v.  The  StaU^ 

494 

8.  Any  thing  offensive  to  the  eighty  smell, 
or  hearing,  erected  or  carried  on  in  a 
public  place  where  the  people  dwell  or 
pass,  or  have  a  right  to  pass,  to  their 
annoyanoe,  is  a  nuisance  at  common  law. 

4.  Section  628  of  the  code  of  civil  proce- 
dure provides  a  general  definition  of  a 
nuisance,  and  section  8  of  the  misde- 
meanor act  of  1862  prescribes  the  pun- 
ishment, /bid. 


NUL  TIEL  RECORD. 


See  Plkadino,  9. 


0. 


OFFICE. 


See  Attorney  Generjil.     Secretary 

State. 


or 


1.  A  supervisor,  by  failing  to  talce  the  oath 
in  the  time  prescribed  by  law,  does  not 
vacate  his  office.  If  no  steps  are  taken 
to  declare  and  fill  the  vacancy,  and  the 
officer  subsequently  qualify,  he  holds  the 
office.— .iSMA  V.  OronkhUe,  184 

2.  A  sheriff  holds  till  his  successor  is  elect- 
ed and  qualified. — A  ken  et  al,  v.  The 
State,  4^ 

8.  Where  a  sheriffs  official  bond  is  condi- 
tioned for  the  performance  of  the  duties 
of  the  office  till  a  successor  is  elected 
and  qualified,  the  liability  of  his  sureties 
continues  till  that  event.  J  bid. 

4.  QwBn,  whether  it  would  not  continue 
without  such  oondition.  Jbid, 

OHIO  RIVER. 
See  Highway,  1,  2. 


P. 


PARENT  AND  CHILD. 
See  lEFAHt,  7. 
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PAROL  AOREEMSNT. 
See  P»o]f  XMOKT  Notk,  5. 


PARTIES. 
See  Chancbet,  1.    Husband  and  Wifb,  2. 

MOBTOAGB,  7.      PlBADINOi  20.     USUBT,  6. 

t 

1.  Where  a  defect  of  parties  is  of  such  a 
character  as  to  leave  the  judgment  of  the 
Court  no  foundation  on  which  to  rest- 
such  as  can  neither  be  waiTcd  nor  cnr^ — 
the  Supreme  Court  will  arrest  the  pro- 
ceedings and  remand  the  cause,  although 
the  defect  is  not  assigned  for  error. — 
Jftttr  et  al,  ▼.  Oibeon  et  oLy  187 

2.  A  creditor  of  a  decedent's  estate  in  the 
prosecution  of  his  claim  against  the  ad- 
ministrator, cannot  join  the  widow  and 
heirs  as  defendants. — iVeZtony.  Mart  et  oZ., 

298 

8.  The  administrator  representa  their  inte- 
rest in  the  estate,  and  he  is  bound  to 
make  all  necessary  defense  to  the  claim- 
ant's demand.  Ibid. 

4.  The  fact  that  if  they  are  not  parties  they 
nikay  be  witnesses,  is  no  reason  for  mak- 
ing them  parties.  Ibid. 

5.  In  this  case  the  demurrer  of  the  widow 
and  heirs  for  misjoinder  is  sustained,  but 
the  demurrer  of  the  administrator  for 
the  same  cause  is  held  bad,  and  the  suit 
as  to  him  ordered  to  proceed.  Ibid, 

6.  Parties  will  not  be  allowed  to  take  ad- 
vantage of  their  ignorance  of  facts  which 
they  might  and  should  have  known. — 
Boyd  et  ai.  ▼.  Doty  et  al.,  870 


PARTITION. 

1.  Where  an  equitable  case  is  presented,  a 
mistake  in  the  partition  of  real  estate 
must  be  rectified  by  the  court  upon  some 
just  basis. — Boyd  et  aL  y.  Doty  et  al., 

870 

2.  In  a  case  of  mutual  mistake  which  has 
been  entailed  on  innocent  purchasers,  the 
court  will  not  go  behind  the  partition  if 
it  can  be  avoided.  Ibid. 

8.  A  report  of  commissioners  for  partition 
is  sufficiently  certain,  if  it  is  capable  of 
being  reduced  to  a  certainty  by  survey. 

Ibid. 

4.  Where  such  is  the  case,  if  heirs  fail  to 
have  a  survey  made,  before  making  en- 


try and  improveaients,  they  must  bear 
the  consequences  of  mistake.  Ibid. 

6.  The  fact  that  heirs  carelessly  took  pos- 
session of  land  to  which  under  the  par- 
tition they  had  no  title,  would  not  aflfeei 
the  rights  of  parties,  unless  oontinued 
for  twenty  years.  Ibid. 

PARTNERSHIP. 

See    VOLUNTABT    ASSIONMBNT,    1.      WlT- 

nbss,  2. 

1.  All  the  partners  may  be  bound  after  the 
dissolution  of  the  partnership,  by  a  oon- 
tract  made  by  one  partner,  in  the  usual 
course  of  business,  and  in  the  name  of 
the  firm,  with  a  person  who  contracted 
on  the  faith  of  the  partnership^  and  had 
no  notice  of  the  dissolution. — Bunt  v. 
ffaU  et  al.,  215 

2.  A  loan  of  money  by  a  customer  of  a 
firm,  to  be  used  by  the  firm  in  their  busi- 
ness, is  within  the  usual  course  of  mer- 
cantile business.  Ibid. 

PART  PAYMENT. 
See  Limitations,  8,  4. 

PATENT. 
See  Plbadino,  1. 

PAYMENT. 

Payment  may  be  made  in  any  thing  which 
Uie  creditor  will  accept  as  payment. — TA- 
ford  V.  Boberti,  264 

PERSON  OF  COLOR. 
See  Pbacticb,  28»  29. 

PLEADING. 
See  CoBPOBATiON,  6,  9.    Coitntt  Comna- 

SIONBBB,  BoABD  OP,  2,  8.      CBUfllTAL  LaW, 

10  to  16.  Dbfault.  Ebbob,  6,  6.  Exaco- 
tion.  Infant,  2.  Judombnt.  Jubd- 
diction,  11  to  14, 19  to  21.  Mill  Dam,  1. 
Pabties.  Pbacticb,  6,  10,  ^4.  Paoxia- 
soBT  NoTB,  4.  Set-off.  Subbtt  of  thb 
Pbacb.    Tbbspass,  1.    Vbndob  and  Pub- 

CHASBB,  8. 

1.  Suit  on  a  promissory  note.  Answer  in 
five  paragraphs,  in  substance  as  follows: 
The  first  paragraph  alleges  that  the  note 
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was  giren  in  part  consideration  of  two 
deeds  for  an  alleged  new  and  useful  im- 
proTement  in  force  pumps,  for  which  let^ 
ters  patent  had  been  granted  to  the 
plaintiff;  that  the  pretended  improTC- 
ment  consists  in  the  piston  being  so  con- 
structed as  to  keep  itself  packed  with 
water;  and  that  the  plaintiff  warranted 
the  invention  to  be  an  improTcment, 
when,  in  fact,  it  is  not  an  improTcment 
in  force  pumps,  but  is  wholly  worthless. 
The  second,  admits  the  consideration  of 
the  note,  and  that  the  patent  was  ob- 
tained, stating  wherein  the  improyement 
is  alleged  to  consist;  and  after  stating 
that  the  plaintiff  warranted  the  sup- 
posed improTcment  to  be  new  and  use- 
ful, aTorring  that  it  is  not  a  new  and 
useful  inyention,  but  that  the  pump  will 
work  as  well  without  it  as  with  it.  The 
third,  after  admitting  and  stating  as  in 
the  second,  charges  that  the  plaintiff 
falsely  and  fraudulently  represented, 
&c.  The  fourth  ayers  that  the  patent 
and  specifications  do  not  describe  the 
pump  in  use  so  that  it  may  be  shown  in 
what  the  improyement  consists.  The 
fifth  asserts  that  the  plaintiff  warranted 
the  alleged  inyention  to  be  a  great  im- 
proyement, &c.;  that  the  pumps  would 
draw  water,  &c.,  and  at  the  same  time 
throw  a  stream,  &o.;  that  they  could  be 
worked  by  one  man;  that  they  would  sel- 
dom need  repairs;  that  they  were  good 
fire  engines;  when  in  truUi  the  pump 
failed  in  eyery  particular  warranted, 
&c.  I>emurrers  sustained  to  the  first 
four  paragraphs.  Issue  on  the  fiflh.  Held^ 
that  the  demurrer  to  the  first  paragraph 
was  correctly  sustained;  but  that  the  de- 
murrers to  the  second,  third  and  fourth 
paragraphs,  should  haye  been  oyerruled. 
— McClure  y.  Jeffrey,  79 

2.  Under  the  practice  act  of  1852,  the 
plaintiff  may  set  up  in  his  reply  several 
independent  defenses,  and  tender  seyeral 
issues,  provided  they  are  not  inconsist- 
ent with  his  complaint. — Zehnorr.Bettrd^ 

96 

S.  The  inconsistency  of  the  reply  and  the 
complaint  is  the  same  defect  known  in 
common  law  pleading  as  a  departure. 

Ibid. 

4.  Suit  in  the  Circuit  Court  for  the  recove- 
ry of  lands.  Answer,  the  statute  of  lim- 
itations. Reply,  that  while  the  plaintiff 
was  an  infant,  defendant  took  possession 
without  right,  and  that  twenty  years 
have  not  eUpsed  since  the  plaintiff  at^ 


tained  full  age.    Demurrer  to  the  reply 
sustained. 
Held,  that  the  reply  was  good  in  substance^ 
and  that  tlie  demurrer  should  have  been 
overruled. — Breeding  v.  jSAcnn,  126 

5.  The  circumstances  might  be  such,  in  a 
given  case,  as  to  justify  the  Circuit  or 
Common  Pleas  Court  in  permitting  a  re- 
plication to  be  filed  after  the  Jury  were 
sworn,  but  before  the  trial  of  a  cause. — 
Srmih  v.  CronkkUe,  184 

6.  Prosecution  for  nuisance  for  keeping  a 
house  in  which  spirituous  liquors  were 
sold  by  retail  without  license,  in  viola- 
tion of  the  act  of  1863.  On  motion  of 
the  defendant,  the  information  was 
quashed,  for  want  of  a  sufficient  affidavit 
to  support  it.  The  affidavit  does  not 
state  that  the  liquor  was  sold  in  or  about 
any  house  or  place,  or  even  in  the 
county.  Held,  that  it'  was  properly 
quashed. — The  State  v.  Lockettmdf       188 

7.  A  material  allegation  of  new  matter  in 
an  answer,  under  the  code  of  1862,  means 
some  fact  which  the  plaintiff  is  not 
bound  to  prove  in  the  first  instance  to 
establish  his  cause  of  action,  and  which 
goes  in  avoidance  or  discharge  of  the 
cause  of  action  alleged  in  the  complaint. 
— MeCarty  v.  MoberU,  160 

8.  Action  for  dower  by  a  widow  against 
the  purchaser  of  real  estate  of  her  de- 
ceased husband.  Answer,  denying  the 
allegations  in  the  complaint,  and  alleg- 
ing that  the  husband  had  made  his  will 
whereby  he  devised  land  to  the  plaintiff 
in  lieu  and  bar  of  dower;  that  the  will 
had  been  duly  proved  more  than  one  year 
before  the  commencement  of  the  suit; 
that  though  its  contents  were  f^lj 
known  to  the  widow  at  the  date  of  pro- 
bate, she  did  not  within  one  year  there- 
after elect  to  have  her  dower,  but  on  the 
contrary  elected  to  take  under  the  will. 
No  reply.  The  case  was  governed  by  B. 
8. 1848,  ch.  28,  ss.  101,  102. 

Held,  that  under  the  statute,  the  facts 
stated  in  the  answer  constituted  a  bar  to 
the  action ;  that  the  answer  contained  a 
material  allegation  of  new  mattor,  and 
that)  there  being  no  reply,  the  new  mat- 
ter must,  for  the  purposes  of  the  action, 
be  taken  as  true. 

Held,  also,  that  the  failure  to  reply  was,  of 
itself,  an  admission  of  the  facts  alleged 
in  the  answer,  and  that  further  effort  to 
have  them  confessed  was,  therefore^ 
needless;  for  otherwise  there  would 
have  been  no  issue  formed  by  the  plead- 
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ingt|  and  a  trial  cannot  be  had  without 
an  issue.  Ibid. 

9.  The  BngHMh  doctrine  that  twl  tiel  record 
cannot  be  pleaded  to  a  statute,  does  not 
apply  in  the  United  8taiet, — CbUnmn  t. 
Dohhint^  166 

10.  Amendments  to  pleadings  can  be  pro- 
perly made  only  by  leaTc  of  the  Court ; 
and  where  an  amendment  is  made  with- 
out leaTe,  the  Court  will  not  compel  the 
opposite  party  to  notice  it^  or  answer  a 
rule  to  plead  to  it,  but  may  try  the  cause 
on  the  unamended  pleadings,  and  order 
the  amendment  stricken  out. — Byatt  et 
oL  T.  Kvk  et  al,,  178 

11.  An  information  for  an  affray,  stating 
that  the  defendants  fought  in  a  public 
place,  but  not  stating  whom  or  what 
they  fought,  is  bad  on  motion  to  quash. 
—  The  State  t.  Vanloan,  182 

12.  An  information  must  contain  all  the 
substantial  requisites  of  an  indictment 
at  common  law.  Ibid. 

18.  Interrogatories  filed  under  section  808, 
p.  97,  2  R.  S.  1852,  consistent  with  its 
proTisions,  and  supported  by  affidavit 
showing  that  they  are  filed  in  good  faith 
and  not  to  procure  delay,  must  be  an- 
swered; and  where  a  party  so  interro- 
gated has  concealed  himself,  or  abscond- 
ed to  parts  unknown,  the  party  filing 
interrogatories  will  not  be  required  to 

.  show  that  his  testimony  could  probably 
be  procured. — Barnard  et  al.  t.  FUnn  et 
yx^  204 

14.  If  the  cause  should  be  delayed  to  ob- 
tain answers,  the  interrogating  party 
will  not  generally  be  compelled  to  exe- 
eute  an  undertaking  with  surety,  m  in 
case  of  an  injunction.  Ibid. 

16.  A  party  may  have  leave  to  amend  his 
pleadings  after  the  jury  is  sworn,  but 
before  the  cause  is  submitted,  without 
placing  on  record  the  specific  grounds 
on  which  his  motion  is  based. — Oetrander 
T.  Clark,  211 

16.  But  where  the  amendment  changes  the 
issue,  or  makes  a  new  issue,  the  jury 
must  be  resworn  before  the  commence- 
ment of  the  trial.  Ibid. 

17.  The  count  for  money  had  and  received, 
&c.,  is  sustained  by  proof  that  the  de- 
fendant had  received  property  which 
might  be  presumed  to  have  been  convert- 
ed into  money. — Ti^ford  v.  Roberts,    264 

18.  Where  the  defendant  demurs  to  the 
•omplatnt,  bat  before  the  demurrer  is 


acted  upon,  answers  OTer,  he 
demurrer. — Keen  v.  JotmAmon, 


hi» 
254 


19.  Under  the  old  practice,  the  infancy 
of  the  plaintiff  was  available  in  abate- 
ment only. — HoUmgmecrth  et  aL  y.  The 
Slate,  257 

20.  Under  the  new  practice,  the  fact  that 
the  plaintiff  has  not  legal  capacity  to 
sue,  must  be  taken  by  answer — oUier- 
wise,  the  objection  is  waived.  Ibid. 

21.  A  general  denial  does  not,  generally, 
put  an  immaterial  allegation  in  issuer 

Ibid. 

22.  Scire  fadae  to  obtain  a  w.  so.  upon  a 
judgment,  under  the  code  of  1848.  The 
affidavit  charged  the  defendant,  in  the 
language  of  the  statute,  with  having 
effects  out  of  which,  Ac,  and  which  he 
fraudulently  concealed,  Ac  Pleas,  tnler 
alia,  1.  That  the  defendant  was  a  honae- 
holder,  &c.,  an^  the  property  was  ex- 
empt from  execution.  Demurrer  sna- 
tained.  2.  That  no  writ  of  fi,  fa.  was 
issued  against  him;  but  that  ha  was 
ready  and  willing  at  the  time  of  the 
rendition  of  the  judgment,  had  ever 
since  been,  and  still  was,  to  surrender 
sufficient  property  to  satisfy  the  judg- 
ment, &c.  Demurrer  to  this  plea  sus- 
tained, and  refusal  to  permit  the  de- 
fendant to  prove  the  facts  alleged  in  it. 

Held,  that  the  demurrer  to  the  first  plea 
was  correctly  sustained.  It  should  have 
averred  that  the  defendant  was  a  reai- 
dent  householder. 

Beli,  also,  that  the  rulings  teaching  the 
second  plea  were  erroneous. — Soa^Umd 
V.  Roe,  275 

28.  A  demurrer  for  causes,  and  in  terms, 
not  authorised  by  the  practice  act,  can- 
not be  sustained. — Jarvit  v.  Strong^    284 

24.  The  amount  stated  in  the  oonclosioa 
of  the  declaration  or  complunt,  must  be 
considered  the  limit  of  the  plaintiff's 
demand. — (hMey  v.  Laybrook,  285 

25.  A  motion  to  dismiss  cannot  be  sustain- 
ed on  the  ground  that  the  sums  of  money 
claimed  in  the  several  counts  added  to- 
gether make  an  amount  to  which  tlie 
jurisdiction  of  the  Court  does  not  ex- 
tend, if  the  amount  claimed  in  the  gan»- 

.  ral  conclusion  is  within  the  jurisdiction. 

/6tdL 

26.  AliUr,  in  the  absence  of  such  general 
conclusion. 


27.  The  complaint  must  show  that  the 
plaintiff  has  been  injured:  an  allegatioD 
that  other  persons  were  ii^ured  by  the 
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conduotof  thft  defenclAiit  is  not  soffioient. 
Wrigki  T.  Drfrea  et  oLy  298. 

28.  It  otumot  be  objected  under  our  statute, 
that  a  complaint  by  husband  and  wife 
does  not  show  in  what  respect  the  wife 
was  the  meritorious  cause  of  action; 
though  the  objection  was,  perhaps,  good 
at  common  law. — Langdtm  t.  BuUoek  tt 
tfic,  841 

29.  The  complaint  might  have  been  amended 
below  by  striking  out  the  name  of  the 
wife;  and,  if  necessary,  that  amendment 
would  be  regarded  as  made  here.     Ibid, 

80.  The  assignment  of  errors  is  a  pleading 
tendering  an  issue  of  law. — BUey  t.  Jfur- 
roy  ei  oL^  864 

81.  Eyery  pleading  in  a  court  of  record 
should  be  signed  by  the  party  or  his  at- 
torney. Ibid. 

82.  A  proceeding  cannot  be  quashed  for  a 
variance  between  the  process  and  com- 
plaint— ^the  yariance  may  be  amended. 

Ibid. 

88.  The  causes  assigned  for  demurrer  must 
conform  to  the  specifications  of  the  stat- 
ute. Ibid, 

84.  An  answer  setting  up  the  irregularity 
of  proceedings  in  a  court  of  record  of  a 
foreign  state,  reciting  the  statutes  of 
such  state  on  the  subject  of  practice,  and 
ayerring  that  the  judgment  of  such  court 
was  rendered  upon  eyidence  known  to 
be  false  and  perjured, — ^is  bad  on  demur- 
rer. Ibid. 

86.  The  act  incorporating  the  town  of  Con- 
fUTsviUe,  (Local  Laws  1841,  p.  172,  s.  8,) 
proyides,  that,  in  the  month  of  September, 
and  yearly  thereafter,  the  president  and 
trustees  shall  determine  what  goods  and 
chattels,  if  any,  shall  be  taxed. 

Seld,  that,  in  a  suit  brought  by  the  corpo- 
ration for  the  recoyery  of  taxes,  the  com- 
plaint sufficiently  designated  the  pro- 
perty to  be  taxed,  as  "goods  and  chat- 
tels," and  was  not  objectionable  for  want 
of  a  more  particular  designation. 

ffeldf  also,  that  the  complaint  was  not  ob- 
jectionable for  not  specifically  designat- 
ing the  objects  for  which  such  taxes  were 
assessed. — ChnweU  et  aL  y.  The  Preeident, 
^c,  <if  OmnertviiUj  868 

86.  Although  it  is  error  for  the  Court  to 
sustain  a  motion  to  diyide  a  paragraph 
that  oontains  but  a  single  answer  to  the 
eomplaint,  such  error  is  not  material,  if 
the  paragraph  divided  was,  as  a  whole, 
an  insufficient  defense  to  the  eomplaint. 

Ibid, 


87.  A  paragraph  of  an  answer  will  be  in- 
sufficient when  divided,  if  it  did  not^  as 
a  whole,  contain  a  defense  to  .the  action. 

Ibid, 

38.  In  a  suit  for  taxes  assessed  by  the  oor- 
porate  authorites  under  a  statute  that 
deolared  all  property  **  within  two  hnn- 
dred  yards  of  the  corporate  line,"  sub- 
ject to  such  taxation,  an  answer  stating 
that  the  property  on  which  the  taxes 
sued  for  are  demanded,  is  "not  within 
the  limits  of  the  corporation,"  is  insuffi- 
cient. Ibid. 

89.  A  demurrer  to  an  answer  will  not  be 
sustained  on  the  ground  that  the  answer 
contained  a  denial  of  the  plaintiif' s  alle- 
gations, and  affirmatlye  matter  in  avoid- 
anoe.— CbntMtf  y.  SmUh^  680 

POOR. 
See  CouHTT  Coidiissioneks,  Boakd  or,  8. 

PRACTICB. 

See  Acnov.  AMBxnnirT.  Appeal.  At- 
tachment, 1.    Bill  or  Exceptions.  Bill 

OF    EXCHANQB,    2.      CLAIMS    AOAINBT    De- 

CEDEN'^8  Estates.  Continuance,  1. 
Costs.  County  Commissioners,  BoA&n 
or.  Damages,  Measube  of.  Default. 
Deposition.  Divorce.  Error.  Evi- 
dence, 4,  9,  12.  Exceptions.  Hiqbwat, 
8,  7.  Instructions.  Judgment.  Judg- 
ment, Confession  of.  New  Trial. 
Pleading,  2,  8,  6,  6,  28,  29,  84.  Venue. 
Verdict.    Witness.    Witnesses*  Fees. 

1.  On  appeal  to  this  Court,  the  evidence 
cannot  be  regarded  as  properly  a  part 
of  the  record,  unless  the  court  below  has 
been  called  upon  by  motion  for  a  new 
trial  to  review  either  its  own  finding  or 
the  ven^ct  of  a  jury. — Doe  d.  Oondict  ei 
dL  v.  Herr  et  oL,  24 

2.  In  a  case  tried  by  the  Circuit  Conrt 
without  a  jury,  it  is  necessary  to  move 
for  a  new  trial,  in  order  to  present  the 
case  on  its  merits  in  this  Court,  on  ap- 
peaL  Ibii. 

8.  Unless  exception  be  taken  and  entered 
upon  the  record,  in  the  manner  prescribed 
by  statute,  at  the  time  the  deoision  is 
made  by  the  Court  below,  it  is  waived, 
and  the  reeord  presents  nothing  to  be 
determined  by  the  Supreme  Court. — Zeh- 
nor  V.  Beardf  96 

4.  Where  a  caose  in  whioh  the  issues  ars 
properly  formed  has  been  rsoMuided  by 
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this  Court  for  a  new  trial  in  tbe  Court 
below,  without  any  suggeetion  of  error 
touching  the  pleadings;  and  on  the  new 
trial  an  amendment  is  made,  without 
changing  the  pleadings  or  disturbing 
the  issues, — as  the  change  of  100  into 
200, — it  will  be  presumed  it  was  done 
with  the  consent  of  the  opposite  party, 
unless  the  contrary  appear,  and  that  the 
cause  was  retried  upon  the  issues  re- 
manded from  this  CovLTt,^-jHyatt  et  al,y. 
Kirk  et  al^  178 

6.  The  provisions  in  the  ciyil  code  do  not 
necessarily  govern  in  criminal  practice; 
but  it  is  reasonable  to  consult  them,  in 
the  absence  of  special  provisions  in  the 
criminal  code,  in  establishing  rules,  as 
the  Court  must,  in  relation  to  procedure 
in  criminal  cases.  Hamilton  v.  The  State, 
8  Ind.  R.  652,  is  overruled  as  to  the 
point  of  practice  established  in  Wheeler 
V.  The  State,  at  this  term. — McLaughlin 
V.  The  State,  281 

6.  Assumpsit  The  declaration  contained 
three  counts — 1.  Upon  a  special  contract 
for  the  sale  of  land.  2.  That  the  de- 
fendant was  indebted  to  the  plaintiff  728 
dollars,  by  virtue  of  an  awaid  made  pur- 
suant to  a  submission  entered  into  be- 
tween the  parties,  &c.  8.  A  common 
count  for  land  sold.  Issues  made  under 
the  code  of  1848.  Trial  under  the  code 
of  1862.  The  plaintiff  proved  the  award 
and  the  execution  of  the  submission  un- 
der seal.  He  offered  the  submission  in 
evidence.  Objection  sustained  on  the 
ground  that,  being  a  sealed  instrument, 
it  was  not  applicable  to  the  form  of  ac- 
tion. He  then  moved  to  amend  his  de- 
claration by  striking  out  the  word  as- 
sumpsit.   Overruled. 

Held,  that  the  submission  was  not  admissi- 
ble under  the  old  system  of  procedure. 

Held,  also,  that  the  amendment  was  not  al- 
lowable under  that  system,  because  leave 
was  not  asked  until  after  the  oommenccr 
ment  of  the  trial. 

Held,  also,  that  the  code  of  1852  does  not 
apply  to  pleadings  in  a  case  in  which 
the  issues  were  formed  and  completed 
before  it  took  effect,— and  hence  the  de- 
claration was  not  amendable  under  it; 
but, 

Held,  also,  that,  as  sealed  instruments  had 
been  reduced  to  the  level  of  unsealed,  at 
the  time  of  the  trial,  the  submission  was 
admissible  without  the  amendment. — 
Lairah  v.  Setep,  287 

7.  Prosecution  for  a  nuisance.  The  Court 
Mow  YttAued  the  following  instnietion 


asked  by  the  defendant:  "That  if  the 
nuisance  complained  of  was  created  and 
maintained  by  the  defective  construction 
of  the  sewer  on  the  west  side  of  lUmoU 
street,  made  by  the  common  council  of 
Indianapolis,  then  the  defendant  should 
be  acquitted."  Held,  that  as  the  evi- 
dence is  not  in  the  record,  the  refusal 
cannot  be  said  to  be  error;  for  if  there 
was  no  evidence  touching  defective  sew- 
erage, there  was  no  error  in  refusing  an 
instruction  going  to  that  point  In  this 
state  of  the  record,  this  Court  must  favor 
the  ruling  of  the  Court  below. — Shan  v. 
The  State,  312 

8.  The  defendant  in  this  case,  In  sopport 
of  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  filed  his 
affidavit  naming  his  witness,  and  the 
matter  he  expected  to  prove,  and  ex- 
plaining why  it  had  not  been  produced 
on  the  trial.  He  also  filed  the  affidavit 
of  the  proposed  witness  as  to  what  he 
would  testify  in  the  premises.  Motion 
overruled.  Held,  that  as  the  evidence  is 
not  in  the  record,  the  bill  of  exceptions 
should  have  shown  the  evidence  given 
on  the  former  trial,  that  thus  it  might 
appear  whether  the  newly  discovered  ev- 
idence was  sufficient  to  change  the  re- 
sult As  the  record  stands,  this  Conrt 
must  presume,  in  favor  of  the  ruling  be- 
low, that  the  evidence  was  merely  cumu- 
lative. Ibid, 

9.  As  the  evidence  in  this  case  is  not  in 
the  record,  and  there  is  no  special  case 
made  and  reserved  under  section  347,  2 
B.  S.  p.  116,  the  record  presents  no  ques- 
tion for  the  consideration  of  this  Court 
— Jarboe  v.  Kepler,  814 

10.  Bill  against  widows  and  minor  heirs  to 
foreclose  a  mortgage  given  to  secure  the 
payment  of  promissory  notes  for  the 
purchase-money.  The  record  shows  that 
the  infants  appeared  by  guardian  ad 
Utem,  and  answered  in  the  usual  man- 
ner; and  that  the  cause  was  submitted 
on  the  bill,  exhibits,  and  oral  testimony 
as  to  the  execution  of  the  mortgage.  De- 
cree of  foreclosure.  It  is  not  shown  that 
the  notes  were  produced,  or  their  execu- 
tion, or  even  their  existence  proved  on 
the  trial.  There  is  no  allegation  of  their 
execution  In  the  bill;  bat  they  SLre  de- 
scribed in  the  mortgage. 

Held,  that  it  was  not  essential  that  the  ex- 
ecution of  the  notes  should  be  stated  in 
the  bill;  for  the  mortgagors  would  be 
estopped  from  dAiying  it,  and  the  heirs 
are  bound  by  the  same  estoppel. 
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Hiidy  also,  that,  the  action  being  upon  the 
mortgage,  it  is  well  sastained,  prima  facU, 
by  proof  of  the  execution  of  that  instru- 
ment. 

Heldf  also,  that  the  Court  below,  the  de- 
fendants being  infants,  might,  in  the 
exercise  of  a  discretionary  power,  have 
withheld  its  decree  until  the  notes  were 
produced,  or  their  absence  accounted  for; 
but  the  non-exercise  of  such  power  is  no 
ground  for  reversal. — Arnold  etal.y,  Stati" 
field,  828 

11.  The  Court  has  no  discretionary  power 
to  discharge  the  jury  to  whom  th^  cause 
of  the  prisoner  has  been  submitted. — 
Miller  t.  Tlu  State,  826 

12.  Such  discharge  must  result  from  a 
necessity  determined  by  law,  or  it  will 
release  the  prisoner.  Ibid. 

18.  The  fact  that  the  jury,  after  twelve 
hours'  consultation,  report  that  they 
cannot  agree,  does  not  constitute  such  a 
necessity.  Ibid. 

14.  A  cause  which  has  not  progressed  to 
final  Judgment,  is  not  appealable  to  this 
Court.  Ibid, 

16.  It  is  complained  of  in  this  case  that  the 
Court  refused  to  set  aside  a  plea  in  abate- 
ment; but  there  is  no  bill  of  exceptions 
showing  such  motion  or  action  of  the 
Court,  and  hence,  we  have  no  evidence 
of  either. — Anthony  v.  Lewie,  889 

16.  The  finding  in  the  case  was  affirmed 
by  the  defendant  by  moving  in  arrest  of 
judgment,  and  could  not,  therefore,  be 
subsequently  set  aside  on  motion,  unless 
for  special  cause.  Ibid. 

17.  An  action  upon  an  undertaking  in  the 
nature  of  replevin-bail,  to  return  the 
property  in  controversy,  if  such  return 
should  be  ac^udged,  pay  oosts,  &c.,  is  an 
action  for  a  money  demand  on  contract. 
—SoberU  v.  Nodteift  et  oL,  889 

18.  If  the  recovery  in  such  cases  be  lees 
than  60  dollars,  the  plaintiff  must  pay 
oosts.  Ibid. 

19.  If  a  defendant  appear  at  the  first  call- 
ing of  the  cause,  he  must  be  ruled  to 
plead  before  he  can  be  defaulted;  but  if 
on  such  calling  the  defendant  should  not 
be  present,  no  rule  can  be  taken  against 
him,  but  he  must  be  defaulted  in  the  first 
instance. — Langdon  v.  BuUock  ei  la.,  841 

20.  By  the  common  law,  the  Court  oould 
not  assess  the  damages  in  a  suit  for  the 
tortious  taking  of  personal  property; 
but  the  role  is  changed  by  •tatiite--4>y 


failing  to  appear  at  the  trial  a  jury  is 
waived.  Ibid. 

21.  A  refusal  to  set  aside  a  default,  upon 
an  affidavit  to  the  effect  that  the  defend- 
ant had  no  recollection  of  service,  is 
within  the  discretion  of  the  Court.  Ibid, 

22.  Where  there  were  three  defendants, 
two  of  whom  were  served,  and  the  other 
not  found,  and  of  the  two  served  only 
one  pleaded,  and  judgment  was  taken 
against  both,  without  suggestion  of  de- 
fault as  to  the  defendant  who  had  ser- 
vice, but  failed  to  plead,  or  of  not  found 
as  to  the  defendant  not  served, — held, 
that  judgment  might  be  entered  as  upon 
a  default,  against  the  party  failing  to 
plead;  and  that  if  the  entry  of  not  found, 
or  of  a  formal  default,  was  not  made,  it 
might  have  been  made  by  amendment 
below,  and  on  appeal,  it  will  be  regarded 
as  made. — Key  et  al.  v.  Robineon,         868 

28.  The  Supreme  Court  will  not  reverse 
any  judgment  for  defects  in  the  form  of 
pleadings,  returns,  record,  process,  en- 
tries, k^.  Ibid, 

24.  A  party  cannot  complain  that  his  in- 
terrogatories have  not  been  answered 
unless  he  asked  a  rule  for  an  answer; 
nor  then,  if  they  appear  to  be  mere  sham 
pleading.  Ibid, 

26.  Where  the  evidence  is  conflicting,  an 
appellate  court  will  not  disturb  the  ver- 
dict of  a  jury. — Oity  of  Logantport  v. 
Du7m  et  ux.,  878 

26.  The  giving  of  an  erroneous  charge 
where  there  was  no  evidence  on  which 
to  predicate  it,  and  where  the  verdict  is 
right  upon  the  evidence  before  the  jury, 
cannot  avail  either  party  on  appeal  as 
error.  Ibid, 

27.  Where  oral  testimony  is  embodied  in  a 
bill  of  exceptions,  an  appellate  court 
will  indulge  presumptions  favorable  to 
the  decision  below;  but  where  a  cause 
was  tried  upon  an  agreed  case  in  writ- 
ing, no  such  presumptions  arise. — /n- 
dianapoUa  and  Oneumati  SaHroad  Oo.  v. 
Kmney,  402 

28.  An  information  for  a  tort  will  not  be 
quashed  for  alleging  that  the  defendant 
is  a  person  of  color. —  Weaver  v.  The  State, 

410 

29.  In  this  case  the  defendant,  a  colored 
man,  offered  two  witnesses.  The  Court 
refused  to  admit  them,  unless  the  de- 
fendant would  admit  that  they  were  ne- 
groes, and  that  he  himself  was  a  mu- 
latto.   Meld,  that  the  witnesses  should 


«06 


INDEX. 


hftTe  be#B  admitted  or  nj«otad  aoooiding 
to  the  rules  of  law.  Ibid. 

80.  Sicknese  does  Bot  excuse  laek  of  dili- 
gence in  procuring  testimony,  unless  it 
be  shown  that  there  was  not  time  be- 
tween the  serTioe  of  process  and  the 
oommencement  of  the  illness,  to  enable 
the  party  to  procure  the  testimony. — 
Deming  ▼.  Feny  et  oZ.,  418 

81.  Qwer$y  whether  sickness  will,  in  any 
case,  excuse  lack  of  diligence,  unless  it 
be  such  as  to  disable  the  party  from  em- 
ploying an  agent.  Ifnd, 

82.  The  distance  and  facilities  of  trayel 
between  the  party's  residence  and  t&at 
of  the  proposed  witness,  may  be  consi- 
dered in  determining  the  Talidity  of 
such  excuse.  Ihid, 

88.  An  objection  not  raised  in  the  Court 
below,  will  not  be  noticed  by  this  Court, 
on  appeal. — Boggs  y.  The  State,  468 

84.  When  the  evidence  is  not  in  the  record, 
the  opinion  of  a  court  in  OTerruling  a 
motion  for  a  new  trial,  will  not  be  re- 
viewed; and  even  if  the  evidence  be  in 
the  record,  the  opinion  of  the  court  must 
have  been  excepted  to  at  the  proper  time, 
or  no  question  is  presented. — Inciny.  An- 
thony, 470 

85.  A  decision  not  excepted  to  below,  can- 
not be  assigned  for  error  in  this  Court. 
— New  AUKiny  and  SaUm  Railroad  Oo.  v. 
(hlhw,  471 

86.  Where  the  evidence  is  not  in  the  re- 
cord, instructions  given  to  the  jury  will 
be  presumed  to  be  proper  to  the  case 
made,  and  those  reflised,  to  be  Irrelevant. 

Ibid. 

87.  A  bill  of  exceptions  showing  only  a 
part  of  the  evidence,  is  insufficient,  unless 
it  show  a  question  reserved  under  sec- 
tion 847  of  the  practice  act.  Ibid. 

88.  It  is  due  to  the  lower  Court  to  presume 
in  its  favor,  unless  the  pleader  shows  it 
by   the  record   to  be  clearly  in  error. 

Ibid. 

89.  The  Supreme  Court  will  indulge  in  no 
presumption  against  the  ruling  of  the 
inferior  courts.  Ibid. 

40.  A  return  to  a  writ  of  habeoB  carpua  set- 
ting up  a  will  as  the  written  authority 
for  the  restraint,  but  containing  no  copy 
of  the  will,  is  bad  on  exception. — Sfunp 
T.  Smithy  486 

41.  This  Court  will  not  go  beyond  the  atat- 
■te  to  hold  the  court  whoae  peeuliar  duty 
ii  it  to  goard  tJM  interests  of  minors  to 


a  Btriot  r^pilarity  in  stunmary  prooeed- 
ings.  Ibid. 

42.  A  request  for  a  speedy  decision  of  a 
cause  in  this  Court  is  regarded  as  im- 
proper.— Mantur  v.  The  Indiamq^oiit,  ^^ 
Flankroad  Co.,  487 

48.  The  statute  determining  the  order  in 
which  causes  are  to  stand  for  trial  in 
this  Court,  and  the  rule  of  the  Court  fix- 
ing the  order  in  which  they  are  to  be 
considered,  cannot  with  propriety  be  re- 
laxed. Ibid. 


44.  Such  request  should,  at  least,  first 
cure  the  consent  of  the  bar  of  this  Court 

Ibid. 

45.  Where  the  evidence  is  not  in  the  re- 
cord, this  Court  cannot  ascertain  the 
number  of  witnesses,  with  a  view  to  de- 
termine whether  the  costs  have  been  pro- 
perly taxed. — Leyner  v.  The  State,      490 

46.  The  overruling  a  motion  for  a  new 
trial  cannot  be  assigned  for  error,  unless 
the  evidence  be  in  the  record.  Ibid. 

47.  Section  86  of  the  act  of  1852  providing 
for.  the  organisation  of  county  boards, 
&C.,  provides  that  an  appeal  from  the 
decision  of  a  board  of  eommiasioners 
shall  be  tried  as  an  original  cause,  but 
not  that  it  shall  be  tried  in  the  same 
manner  as  by  the  commissioners;  hence 
it  may  be  tried  by  jury. — The  Board  ^ 
OomrnWe,  ^e.  t.  Chiiwood  et  oL,  604 

48.  The  statute  of  1858  with  regard  to 
impaaneling  petit  jurors,  does  not  re- 
peal or  vary  that  af  1852  authorising 
the  court  to  direct  the  sheriff  to  sammon 
a  jury  from  the  bystanders,  when  the 
regular  panel  has  been  discharged. — 
Shaw  et  oL  v.  Wood  et  oL,  518 

49.  A  court  may  correct  a  oomputation 
made  by  a  jury  and  return  it  to  them  in 
the  box,  instructing  them  to  reconsider 
it;  and  the  jury  may  there  correct  it  and 
return  their  verdict  accordingly.      Ibid, 


PRESCRIPTION. 
See  Mill  Dam,  8,  4. 


PRINCIPAL  AND  AGENT. 
ate  AomcT. 
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reisoKnd. 

See  GouNTT  GomiattoraBt,  Boakd  of,  8. 

PRIYATB  SCHOOL. 
See  STATum^  16  to  10. 

PROCESS. 
See  PuADuro,  80,  82.    FmMmxm,  22. 

1.  In  this  oMe  the  proo6M  wms  wrred  on 
the  2 let  of  SepUeder,  and  the  lint  day 
of  the  term  of  the  Court  following  was 
the  first  daj  of  Oetobe^  ensuing.  The 
serrice  was  in  timev— Jfor^  cl  si.  t. 


SifweU  et  aL 
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4.  The  regular  assignee  of  a  promissorj 
note  is  prima  facie  the  legal  owner;  and 
an  answer  to  a  oomplaint  upon  such  as- 
signment)  setting  up  in  the  face  of  it, 
that  the  assignee  is  not  the  real  party  in 
interest  was  held  bad  on  demurrer. — Key 
et  al.  T.  Rol>inecn,  868 

6.  A  suit  on  a  promissory  note  oannot  be 
defeated  by  showing  a  contemporaneous 
Torbal  agreement  varying  the  terms  of 
the  note. — Bume  et  oL  t.  Jenkme  et  oi., 

417 

6.  That  a  promissory  note  is  dated  at 
Cmcmnatif  is  not  sufSoient  eTidence  that 
it  was  made  in    Ohio, — Shaw  et  oL  t. 


Wood  et  al. 
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2.  The  process  in  this  case  was  serred  on 
the  28th  of  Deeember^  1866,  and  the  term 
of  the  Court  to  which  it  was  returnable, 
commenced  on  the  7th  of  Jamutry  fbllow- 
ing.  Excluding  the  day  of  serrice  and 
ineluding  the  first  day  of  said  term,  the 
serrice  was  sui&eient  in  point  of  time. — 
Dvgdak  ▼.  iSyM,  629 

PROMISSORY  NOTE. 

Su  CONTYTAKCny  9.      ETIBSHOB,  11.      PSME 

OoTEBT.  MomTOAon,  2,  6.  Pbacticb,  10. 
SsT-opr.     UsvET,  1,  2.     Vbhdou  and 

PUBCHASSm,  8. 

1.  Suit  by  the  assignee  on  the  fbllowing 
instrument:  **160  dollars,  Auguet  22, 
1846.  Thirty  days  after  date,  I  promise 
to  pay  Si,  Bu  Inda  and  owners,  or  order, 
one  hundred  and  fifty  dollars  for  ser- 
▼iceo  rendered  St  Bt,  SeMrd.  N. 
Moored 

Heldy  that  the  instrument  is  a  note,  nego- 
dable  under  the  R.  S.  of  1848. 

BM^  also>  that  under  the  B.  S.  of  1848 
the  real  name  of  the  payee  need  not 
be  expressed  in  the  note,  hot  that  he 
may  be  designated  by  any  style  or  des^ 
cription  agreed  upon  between  the  parties. 
— Moore  t.  Andereon  et  al^  18 

2.  A  notarial  protest  of  a  promissory  note 
is  admissible  evidenoe  under  the  statute 
to  show  that  due  diligenee  has  been  used 
to  fix  the  indorser. 

8.  But  where  a  bill  was  drawn,  indorsed 
and  payable  in  Ohio,  and  the  protest 
states  that  the  notiee  was  seat  by  mail, 
sddrested  to  the  indorser  at  Nme  Alhem^f, 
fndimm^  there  mnsi  be  proof  that  the  in- 
dorser reekM  thor*.— TWimt  ▼.  Boyert 
f«<  189 


7.  SembUj  that  the  Ux  fori  famishes,  prima 
faeie^  in  all  cases,  the  rule  of  decision; 
and  that  if  either  party  wishes  the  bene- 
fit of  a  different  rule  or  law,  he  must 
STer  and  prove  it.  /M, 

PBOTEST. 
See  pROHissoBT  Note,  2,  8. 

PUBLIC  PROPERTY. 
See  Statutbb,  16. 

PUPLIC  SQUARE. 
See  DxoicATXOjr. 


R. 


RACES  OF  MEN. 
See  Indians. 

RAILROAD  COMPANY. 

See  Constitutional  Law,  8  to  7.  Tebspass,  2. 

1.  Suit  against  a  railroad  company  for  en- 
tering upon  and  oonstructing  their  road 
through  the  plaintiff's  land.  The  com- 
plaint  particularly  alleges  the  nature 
and  locality  of  the  injury  to  be,  the  run- 
ning diagonally  through  the  lan<L  occu- 
pying about  ssTon  acres  of  it,  and  ezoa- 
rating  and  heaping  up  dirt  upon  it.  On 
the  trial,  the  plaintiffs  were  permitted 
to  proTO  the  cost  of  fencing  the  road 
through  their  land,  and  the  amount  of 
ii^ury  done  to  a  crop  of  wheat  growing 
thereon,  by  the  mudtntAkm  of  the  roa£ 


806 
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i^e^  that  this  endenee  should  haTs 
been  ezcluded|  because  the  damages 
proved  did  not  result  from  the  iiguries 
specified  in  the  complaint,  nor  from  any 
thing  necessarily  incident  to  them. — In- 
diana  Omiral    JUulroad   Co,   t.    Hunter^ 

74 

2.  In  a  suit  against  a  railroad  company 
for  injury'  to  land,  the  defendant  will 
not  be  permitted  to  proye  the  value  of 
the  land  at  the  time  of  trial.  Tlie  value 
of  the  land,  if  referred  to  at  all,  to  de- 
termine the  benefits  conferred,  upon  the 
owner  by  the  construction  of  the  work, 
should  be  estimated  at  the  time  of  such 
construction.  Ibid, 

8.  In  the  present  case,  the  defendant  asked 
the  following  instruction,  which  the 
Court  refused:  ''In  ascertaining  the  ex- 
tent of  the  iigury  to  the  plaintiffs,  an 
estimate  of  the  value  of  the  property 
taken,  at  the  time  of  the  taking,  is  a  ne- 
cessary stsp;  but,  if  the  benefits  result- 
ing to  the  plaintiffs,  by  the  construction 
of  the  railroad,  equal  in  pecuniary  value 
the  value  of  the  property  taken  by  the 
defendant,  it  is  a  just  and  legal  compen- 
sation for  the  property  so  taken.''  HeU 
that  the  instruction  should  have  been 
given.  Ibid, 

4.  A  railroad  company  will  not  be  com- 
pelled, by  the  act  of  March  1,  1858,  to 
pay  for  stock  running  at  large,  killed  or 
injured  at  a  place  on  their  road  where  a 
fence  ought  not  to  be  erected. — Indiana' 
poUi  Oful  Obictufkrii  SaOroad  Cb.  v.  ZtruMy, 

402 

6.  The  open  space  in  front  of  a  mill,  neces- 
sary for  the  convenience  of  shipment,  is 
such  a  place.  Ibid. 

6.  Proof  that  the  killing  or  injury  occur- 
red at,  or  near  the  mill,  brings  the  case 
prima  /oete  within  this  rule,  and  puts  it 
upon  the  plaintiff  to  show  that  it  occurs 
red  at  a  place  where  a  fence  would  not 
be  improper.  Ibid, 

RECOGNIZANCE. 
8u  Rbplbviii-Bail. 


RECORDER. 

jSSM  CoURTT  COMICISSIOHBBI,  BoABB  OF. 

RECOUPMENT. 

8h  CoUJITSft-GLAIII, 


RBraBBNGB. 

8te  AmBiTBATiow. 

REMIITITUR. 

1.  Suit  before  a  justice  of  the  peace.  Ver- 
dict for  the  plaintiff  for  100  dollars,  and 
judgment  accordingly.  Below  and  after 
the  judgment)  but  above  and  before  the 
justice's  signature  and  seal,  the  plaintiff 
entered  a  remittitur  of  "25  dollars  of 
the  above  judgment"  The  defendant 
appealed  to  the  Circuit  Court,  where 
judgment  was  rendered  for  80  dollars. 

Hdd,  that  this  was  such  a  reduction  of  the 
judgment  of  the  justice  as,  under  the 
statute,  entitled  the  defendant  to  costs. 

Heldy  also,  that,  to  have  brought  himself 
within  the  statute,  the  plaintiff  should 
have  remitted  25  dollars  of  the  verdict, 
and  let  judgment  be  rendered  for  the 
residue.— Oocibett  v.  OUmt^  127 

2.  Complaint  before  a  justice  against  a 
railroad  company  for  killing  a  oow. 
Judgment  by  default,  and  appeal  to  the 
Circuit  Court.  The  case  was  submitted 
to  the  Court,  and  the  value  of  the  cow 
found  to  be  40  dollars,  whereupon  a 
judgment  was  rendered  for  the  sum  of 
80  dollars,  twice  her  value,  and  a  docket 
fee  of  6  dollars  against  the  appellant. 

Held,  that  the  Court  below  erred  in  giving 
double  damages. 

HM,  also,  that  a  remittitur  cannot  be  al- 
lowed in  this  case  of  simply  the  doable 
damages;  because  in  the  Circuit  CoaH 
the  defendant  may  have  reduced  the 
judgment  19  per  cent  below  that  ren- 
dered by  the  justice,  which  would  leave 
the  sum  for  which  judgment  should  have 
been  given.  We  do  not  know  what  thst 
reduction  was,  and  hence,  there  is  no 
certain  amount  which  we  can  fix  as  the 
sum  to  be  remitted.-~JVMi  ^ttony  and  Sa- 
lem MaOroad  Cb.  v.  Chamberlain,  278 

REPEALING  CLAUSE. 
&e  Statvtis,  28. 

REPLEVIN-BAIL. 
&«PBAcncB,  17. 

1.  Prooeeding  by  notice  and  motion  to  set 
aside  a  levy  and  sale  of  real  estate. 
The  material  portion  of  the  notice  was 
as  follows:  ^'l&mM  ezeoutor,  v. /liiirAMt. 
The  said  Bmtehmt  wiU  take  notioe  that 
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at  the  Felfuary  term  of  the  AUm  Cirouit 
Court  the  said  executor  will  moye  the 
Court  to  set  aside  the  sale  of  lot  No.  104, 
old  plat  of  Fort  Wayne^  and  of  the  west 
half  of  the  north-east  quarter  of  section 
14,  town  12  east,  made  by  the  sheriff  of 
AUen  county  in  the  lifetime  of  Jamet 
Bwmett^  bji  virtue  of  vend,  exp.  No.  2,801, 
issued  out  of  the  AUen  Circuit  Court  on 
a  judgment   in  fayor  of  said  Hutchma^ 
against  Comparet^  Seott  and  Iten  in  1841, 
wherein  said  Bamett  was  supposed  to  be 
repleyin-bail, — on   the  ground  that  the 
sale  was  without  appraisement,  and  that 
there  was  a  prior  levy  by  a  prior  writ  of 
ji.  fa*  on  property  of  the  execution-de- 
fendant Compareij  which  leyy  was,  at  the 
time  of  the  leyy  and  sale  of  Bamet^a 
property,  and  now  is,  undisposed  of." 
The  judgment  referred  to  was  rendered 
in  OctoUr,  1841,  for  899  dollars,  on  two 
notes  dated  Avguet  12,  1840,  payable  in 
six  months,  one  in  New  York  city,  the 
other  at  the  branch  bank  at  Fori  Wayne, 
On  the  first  of  December^  1841,  execution 
issued.    On  the  8th  of  December^  1841, 
Bamett  became  replevin-bail,   and   the 
writ  was  returned.    In  December y  1842, 
the  second  fi.  fa.  issued,  which  was  levied 
on  lot  No.  49,  old  plat  of  Fori  Wayne,  as 
the  property  of  Oomparei.   In  Aprily  1848, 
thiBjifa,  was  returned,  no  sale  for  want 
of  bidders.    On  the   11th  of  September, 
1850,  a  vend.  exp.  issued,   upon   which 
Bameit^t  property,  described  in  the  no- 
tice,  was  sold   to  Hanna.    The  return 
stetes  that  the  sheriff  made  and  tendered 
a  deed,  which  ffanna  refused,  and  that 
he  failed   to  pay  the  purchase-money. 
Comparet  never  had  a  legal  title  to  lot 
49.    A  deed  was  made,  to  be  delivered 
to  him  when  he  paid  a  balance  of  120 
dollars  of  the  purchase-money;    but  he 
died  before  payment.    The  Court  below 
set  aside  the  execution  and  the  sale  to 
Hanna,  on  the  ground  that  the  levy  of 
the  execution  on  lot  49  as  Comparet t  pro- 
perty was  undisposed  of,  and  that  there 
was  still  an  interest  growing  out  of  that 
levy  vendible  by  a  vend,  exp.;  and,  fur- 
ther, that  all  property  sold  under  any  of 
these  executions  should  be  sold  at  not 
less  than  one  half  of  ite  appraised  value. 

Held,  that  Comparet •  title  to  lot  49  was 
only  equiteble,  and  as  the  lot  was  not 
rabjeot  to  execution  at  law,  the  levy  was 
properly  abandoned. 

Held,  also,  that  by  becoming  bail,  Bameti 
became  a  joint  debtor  with  the  principals 
in  the  judgment. 

HHd,  also,  Uiat  the  judgment  as  to  the 

Vol.  VnL— 89 


principals,  was  governed  by  the  law  of 
the  original  contract,  and  there  was  ne 
appraisement  law  then  in  force. 
Held,  also,  that  the  legal  effect  of  the  re- 
cognizance of  special  bail,  was  a  con- 
fessed judgment;  but  that  the  confession 
cannot  be  regarded  in  the  light  of  a  new 
contract  with  Hutekine,  but  rather  as  an 
adoption  by  Bamett  of  the  contract  al- 
ready made;  and  hence,  he  was  not  en- 
titled to  the  benefit  of  the  appraisement 
law  of  1841.— i7ti(cAtrM  v.  Hama,       588 

2.  The  contract  of  replevin-bail  should 
not  be  so  construed  as  to  work  injury 
to  the  party  who  must  by  operation  of 
law  accept  it  Ibid. 

REPRESENTATIONS. 
See  EviDBNOB,  8. 

RIGHT  OP  PROPERTY,  TRIAL  OF. 

Trial  of  the  right  of  property,  under  the 
stetute  of  1852,  (2  R.  S.  p.  498,)  can  only 
be  had  in  oases  where  a  justice  of  the 
peace  issued  the  execution;  and  then, 
the  complaint  must  be  filed  before  the 
same  justice  who  issued  the  writ — Mair 
lock  V.  Strange,  67 

RULES  OF  COURT. 
See  Bill  op  EzcBPnoirs,  8. 

1.  The  27th  rule  requires  an  interohange 
of  briefs;  but  only  upon  request  Neg- 
lect to  request  such  interchange  would 
not  impose  on  the  appellee  the  necessity 
of  answering  errors  not  assigned;  nor 
on  this  Court  to  decide  them. — HoUmge- 
worih  ei  oL  v.  Tke  State,  267 

2.  To  avoid  the  embarrassment  constantly 
occurring  in  giving  construction  to  am- 
biguous language,  as  in  the  case  of  Mont- 
gomery V.  Doe,  4  Ind.  R.  266,  the  80tii 
rule  was  adopted.  Ite  policy  to  secure 
accuracy,  and  to  lead  this  Court  at  onoe 
to  the  main  question,  is  obvious;  and 
compliance  with  it  easy. — New  Albany 
and  Salem  Railroad  Co.  v.  CaUcw,  on  p.  478 


8. 


SALE. 

See  Admihisteatoe's  Sals.    Covtejiot,  2. 
HsiEs.    Rbplbvim-Bail.    Swakp  Laeds. 
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SAVINO  CLAU8B. 
8u  Statvtbb,  2S. 

SCIRE  FACIAS. 
Sm  Plsading,  22. 

SECRETARY  OF  STATE. 

Tke  Seoretary  of  StaU  is  not  merely  the 
ieoretarj  of  the  GoTomor,  sustaining 
towards  him  the  relation  of  agent  to 
principal:  his  office  was  created  by  the 
constitution,  and  he  is  sworn  to  support 

^  it;  and  the  power  of  the  goTcmor  over 
him  is  limited  and  defined  bj  that  in- 
strument—CbU^u  T.  ThM  Slate,  844 

SERVICE. 
Am  P&Acnos,  21.    Pbockss. 

SET-OFF. 
S^  Oourtbr-Claim,  2,  8.    Fkmb  Co v bet. 

USUBT,  1. 

Suila  upon  notes  bj  the  assignee  against 
the  maker.  Answer,  in  each  case,  set- 
ting up  a  setH>ff.  Reply,  that  before  the 
plaintiffs  purchamd  the  notes,  they  call- 
ed on  the  maker,  defendant,  and  in- 
formed him  that  they  were  about  pur- 
chasing the  notes,  and  asked  him  if  he 
had  any  set-off  or  other  defense  to  them, 
and  that  he  replied  that  he  had  none 
whatoTor,  and  would  set  up  none,  If  they 
purchased  the  notes.  Demurrer  to  this 
r^ly  oTerruled.  Judgment  for  plaintiff 
on  the  trial  of  the  cause.  Hddy  that  the 
Court  did  not  err  in  OTerruling  the  de- 
murrer. It  showed  a  good  estoppel  to 
the  defendant's  setting  up  any  set-off. — 
Pmd  ▼.  BaughtT  et  oi,  601 


SHERIFF. 
See  OmcB,  2,  8,  4. 


SHERIFrS  DEED. 

See  JUDOMBNT. 


SHOOTING. 
See  CmiM»A&  Law,  4,  5^  80. 


SPECIAL  8TATUTB8. 
See  GoirsTiTirnoBAL  Law,  4. 

SPECIAL  TERM. 
See  Attachmbiit,  8. 

SPECIAL  VERDICT. 
See  Vbbdict. 

SPECIFIC  PERFORM  AN  CK 

1.  Where  the  contract  is  certain,  fair  in  all 
its  parts,  founded  on  a  Taluable  consid- 
eration, does  not  interfere  with  the 
rights  of  creditors,  and  is  capable  of  be- 
ing performed,  the  courts  will  generally 
decree  specific  performance. — Athmeem 
▼.  Jackeon^  81 

2.  A  father  promised  his  infant  son  to  con- 
▼ey  to  him  certain  land,  in  consideration 
of  his  serrices  until  he  should  be  twen- 
ty-one years  of  age.  The  son  worked 
for  his  father  until  he  was  twenty-two 
years  of  age;  at  the  end  of  which  time, 
the  father  renewed  his  promise,  trans- 
ferred the  land  on  the  tax-list,  and  gare 
the  son  possession.  The  son  made  im- 
proTcmenta,  largely  enhancing  its  yalue. 
The  father  suddenly  died  intestate,  with- 
out executing  a  eonyeyanee.  The  son 
brought  his  petition  for  specific  perform- 
ance, against  the  other  heirs.  Held^  that 
the  year's  service  after  the  son  became 
of  age,  constituted  a  Taluable  considera- 
tion; and  that  the  entry  and  improTe- 
ments,  coupled  with  the  acts  of  the  ftk- 
ther,  took  the  case  out  of  the  Statute  of 
Frauds.  ibid. 

STATUTE  OF  FRAUDS. 
See  Fbaubs,  Statutb  or. 

STATUTE  OF  UMITATIONS. 
Set  LiMrrAnoifs. 

STATUTES. 

Bee  Attobbkt  Gbhbbal.  CoKermmoBAL 
Law.    JuBUDionoir,  18.    Indiabb.    Vb- 

▼AT,  TOWB  OP. 

1.  The  oonrta  will  not  oonstme  a  alaiate 
strictly,  merely  because  it  imposea  diaa- 
Witiea,  eBpeaially  if,  by  striet  eonati 
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Uon,  the  object  of  the  legislature  woald 
be  defeated. — Doe  d.  Laffmtamt  tt  al.  ▼. 
AveUirUj  6 

2.  Protective  and  remedial  statutes  impos- 
ing disabilities  upon  persons  for  their 
bmefiij  must  recelTO  a  liberal  construc- 
tion. Ibid. 

<  '1.  The  application  of  the  words  of  a  stat- 
ute may  be  enlarged  or  restrained  to 
bring  the  operation  of  the  act  within  the 
intention  of  the  legislature,  when  no 
yiolence  is  done  by  such  interpretation 
t-o  the  language  of  the  statute. — MaxweU 
▼.  OoUins,  38 

4i  Our  Statute  of  Frauds  is  substantially 
that  of  Charles  11. ;  and  with  the  statute, 
the  courts  generally  adopt  the  EngUah 
construction  of  it. — Bowman  t.  Conn^  68 

r».  The  courts  will  not  judicially  notice  the 
contents  of  the  legislative  journals:  their 
judicial  knowledge  does  not  extend  to 
the  history  of  statutes  on  their  passage 
through  the  legislature. —  CoUmmiy.  Dob- 
binSj  156 

(5.  The  facts  in  relation  to  the  passage  of 
an  act,  would,  if  formally  presented,  be 
a  proper  subject  of  judicial  inquiry  and 
determination.  Ibid. 

7.  Quoerej  are  the  legislative  journals  re- 
cords kept  in  obedience  to  the  constitu- 
tion? Ibid. 

K.  If  so,  it  seems  that  when  a  party  claim- 
ing any  right  or  defense  growing  out  of 
the  action  of  the  assembly,  brings  the 
parts  of  the  journal  relied  upon  to  the 
judicial  knowledge  of  the  Court,  they 
will  be  inspected  like  other  records,  and 
the  Court  will  determine  whether  the 
legislative  action  they  record,  on  the  bill 
in  question,  is  in  accordance  with  the 
oonstitution.  Ibid. 

B.  Suppose  a  bill  pass  the  House  of  Repre- 
seniatives  by  a  vote  of  fifty-one  yeas  and 
go  to  the  Senate,  where,  by  amendment^ 
the  House  bill  is  stricken  out  from  the 
enacting  clause,  and  a  new  bill  inserted. 
It  passes  the  Senate  by  a  vote  of  twenty- 
six  yeas.  The  House,  ninety  members 
present,  concur  in  the  amendment  of  the 
Senate  by  a  vote  of  forty-six  yeas,  with- 
out reading  the  amendment  by  sections 
on  three  several  days:  Qwtre,  which  of 
these  is  in  reality  the  final  passage  in 
the  House,  on  which  the  yeas  and  nays 
must  be  called,  and  a  majority  of  all  the 
members  elect  must  be  found  voting  in 
the  affirmative?  Is  the  bill  thus  con- 
•arred  in  the  same  which  the  House  first 
pasted?  And  is  such  a  proceeding  in 
conformity  to  the  constitution  ?        Ibid, 


10.  The  courts  will  presume  thai  the  prints 
ed  statutes  published  '*by  authority" 
were  passed  in  the  proper  form,  with  the 
requisite  solemnities,  and  in  conformity 
with  the  constitution,  until  the  contrary 
appears.  Ibid, 

11.  The  English  doctrine  that  nul  Uel  record 
cannot  be  pleaded  to  a  statute,  does  not 
apply  in  the  United  States.  Ibid. 

12.  It  was  the  intention  of  the  legislature 
in  enacting  section  22  of  the  bastardy 
act  of  1852,  that  the  right  of  action 
should  survive  generally. — The  State 
V.  WaUams,  191 

18.  The  incoherent  and  obscure  phraseology 
of  the  latter  clause  of  that  section,  can- 
not control,  and  substantially  defeat,  the 
clear  and  explicit  language  of  the  for- 
mer clause.  Ibid. 

14.  It  is  only  when  tlie  subsequent  clause 
of  a  statute  combines  equal  clearness 
with  the  advantage  of  position,  that  it 
will  control  the  former.  Ibid. 

15.  Exemptions  from  taxation  are  to  be 
strictly  construed. — The  Oomnum  Oouneil, 
^e.  y. McLean,  828 

16.  The  second  specification  of  section  6 
of  the  assessment  and  collection  law  of 
1852,  applies  only  to  public  property, 
and  does  not  exempt  from  taxation  pro> 
perty  devoted  to  the  use  of  a  private 
school.  Ibid. 

17.  A  private  boarding-school  is  not  a  lit- 
erary institution  within  the  meaning  of 
the  fifth  specification  of  the  same  sec- 
tion. Ibid. 

18.  The  fact  that  sueh  an  establishment  is 
or  is  not  incorporated,  does  not  determine 
the  question  of  its  liability  to  or  exemp- 
tion from  taxation,  under  the  statute. 

Ibid. 

19.  To  be  exempt)  it  must  have  the  quali- 
ties specified  in  the  seventh  subdivision 
of  the  same  section.  Ibid, 

20.  In  construing  a  statute,  effect  is  to  be 
given  to  every  part,  and  it  is  not  to  be 
presumed  that  words  have  been  used 
which  were  intended  to  import  nothing. 
— Lovejoy  v.  Robinson,  899 

21.  A  statute  in  derogation  of  oommoa 
right,  and  highly  penal  in  its  character, 
is  not  to  be  applied  to  cases  not  clearly 
within  its  provisions. — Indianapolis  aid 
CiMxanaJH  Eaibroad  Co.  v.  Kinnejf,        402 

22.  An  action   under  the  liquor   law  of 
1868,   instituted   on   the   first  of  June^ ' 
1866,  is  not  affected  by  any  proTisioft  «r 
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fhe  liquor  law  of  1866. — Leynmr  t.  The 

StaUy  490 

2S.  Repealing  and  saying  olanses  in  an 
enactment  of  the  legislature  do  not  ope- 
rate earlier  than  Uie  rest  of  the  act, 
though  expressed  in  the  present  tense. 

Ibid. 

STAY  OP  EXECUTION. 
See  Rbplkvin-Bail. 


STREETS  AND  ALLEYS. 
8m  Bkdication,  2.    Vktat,  Town  op. 

SUBIdlSSION. 
Su  Arbitration. 

SUMMONS. 

Su  Process. 


SUBSCRIPTION  OP  STOCK. 

Suit  by  a  railroad  company  against  an  ad- 
ministrator, to  recoyer  a  subscription  of 
stock  made  by  his  decedent.  To  the  sub- 
scription the  following  stipulation  was 
appended:  "Said  subscription  to  be  paid 
in  two  cash  notes  500  dollars  each,  due 
December  1858  and  1854,  and  to  haye 
certificate  when  said  notes  become  due." 
It  was  insist^ed  arguendo  that  the  company 
had  no  power  to  make  such  a  condition. 
ffeld^  that  if  any  condition  was  in  fact 
made,  it  would,  perhaps,  be  yoid,  and 
leaye  the  subscription  absolute. — Fleece 
f.  The  Indiana,  Sfc,  RaOroad  Co,,  460 

SUPERVISOR. 
jS^«  Orpicv,  1 . 

SUPREME  COURT. 

See  Kv^^Kh,    Bill  op  Exceptions.    Error. 
Exceptions.   Instructions.    New  Trial. 

SURETY. 
•  See  Oppick,  8,  4. 

SURETY  OP  THE  PEACE. 

I.  A  complaint  for  surety  of  the  peace  is 
Bot  necessarily  bad  for  altematiyeness 


arising  from  the  use  of  **or"  instead  of 
"and."— OmiUifi  y.  The  Suae,  45S 

2.  The  complainant  may  well  include  all 
his  fears— for  his  person,  property,  and 
family — oonjunctiyely;  and  the  use  of 
a  disjunctiye  is  a  triyial  defect  which 
should  not  prejudice  his  rights  on  the 
merits.  /W- 

SURVEY. 
See  Partition,  8,  4. 

SURVIVORSHIP. 
See  Statutes,  12. 

SWAMP  LANDS. 

Section  2  of  the  swamp  land  act  of  1858, 
does  not  authorize  sales  by  priyate  en- 
try before  the  lands  haye  been  offered  at 
public  sale. — Carver  y.  Chute,  145 

This  section  was  designed  to  settle  the 
construction  of  sections  5  and  6  of  the 
statute  of  1852  regulating  the  sale  of 
swamp  lands,  relatiye  to  the  number  of 
acres  to  be  included  in  subdiyisions  sold 
at  priyate  sale.  Ibid- 


T. 

TAXES. 
See  Pleading,  85,  88.    Statutes,  16  to  19. 

1.  Where  the  owner  of  property,  upon  be- 
ing called  on  by  the  assessor  of  an  in- 
corporated town,  and  requested  to  fur- 
nish a  list  of  his  property  and  ita  yalue 
referred  that  officer  to  the  county  dupli- 
cate, who  thereupon  took  off  the  amount 
from  the  duplicate  and  showed  it  to  the 
owner  of  such  property,  who  made  no 
objection  thereto;  heldy  that  the  owner  is 
estopped  from  afterward  calling  in  ques- 
tion tlie  correctness  of  such  assessment 
—  ConweU  et  al,  y.  Preeidenif  ^e.  of  Qm- 
nereviUe,  858 

2.  Information  for  refusing  to  swear  to  a 
list  of  taxables,  as  prepsjed  by  the  as- 
sessor, &o.  Information  quashed  below. 
ffeld,  that  this  was  right.  The  list  did 
not  specify  the  separate  yalue  of  the 
items  listeid,  nor  the  aggregate  yalue  of 
the  whole,  while  the  party  was  required 
to  swear  to  the  correctness  of  the  list 
and  yaluation. — The  SUUe  ▼.  Aikmaott, 
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TITLE-BOND. 
8ei  Vbndor  and  Pubchabks,  1,  2,  8. 

TITLE  OP  ACTS. 
See  Constitutional  Law,  8. 

TOWN  AND  CITY  PLATS. 
See  Dbdioation. 


TOWNSHIP,  CIVIL. 

1.  The  oItiI  townahip  is  a  corporation 
represented  by  a  board  of  trustees,  who 
are  bound  to  keep  a  true  record  of  all 
their  proceedings. — The  Board  qf  Com- 
miseionert,  ^c.  ▼.  Chitwood  et  oL,  604 

2.  Such  board  can  only  speak  by  its  re- 
cord. Ibid, 

TRESPASS. 

1.  Trespass  quare  clautumfregiU  Pleas  set- 
ting up  that  the  defendant  purchased  of 
the  plaintiff's  ancestor  the  land  adjoin- 
ing that  on  which  the  alleged  trespass 
was  committed;  and  that  there  was  no  so 
conTcnient  way  to  said  ground  purchased 
as  across  the  remaining  land  of  the 
plaintiff,  and  hence  the  defendant  crossed 
said  land,  as  well  he  might,  &c. — which 
was  the  trespass,  &c.  Demurrers  sus- 
tained. 

Heldy  that  the  pleas  were  bad  because  they 
■et  up  a  convenience,  simply,  and  not  a 
necessity,  and  that  the  demurrers  were 
properly  sustained. 

Held,  also,  that  a  right  of  way  may  arise 
from  necessity. — Andereon  ▼.  Buchanan^ 
et  al.  lZ2.—SmUh  ▼.  OronkhiU,  184 

2.  Where,  in  an  action  of  trespass,  the 
question  is  whether  the  locus  in  quo  is  a 
highway  or  not,  the  title  to  real  estate  is 
regarded  as  in  issue  so  far  as  to  carry 
fltll  costs  to  the  plaintiff,  under  the  stat- 
ute, on  a  recoTcry  of  any  amount.    Ibid. 

8.  Action  to  recover  damages  for  an  al- 
leged trespass  upon  the  plaintiff's  land. 
The  record  shows  the  alleged  trespass  to 
have  been  an  entry,  by  the  EvanamUe  and 
Indianapolu  Railroad  Company^  pursuant 
to  a  location  of  their  railroad  under  their 
charter,  for  the  purpose  of  constructing 
•aid  road  upon  the  location  made.  Held^ 
that  the  suit  cannot  be  sustained.  The 
statute  proyides  a  mode  of  redress  and  it 


must  be  followed. —  Vktory  t.  Fitiq^ainek^ 

281 

4.  Trespasses  cannot  be  made  to  compenr 

sate  each  other  by  any  form  of  pleading. 

— Lov^oy  T.  Robtnion^  899 

6.  The  fact  that  one  trespass  may  be  con- 
sequent upon  another,  does  not  so  con- 
nect them  that  they  may  be  blended  in  the 
same  action.  Ibid, 

TRUST. 
See  Conyetancb,  5.    MoBTOAas,  6. 

When  a  contract  is  complete — all  being 
done  that  was  proposed  to  be  done  in 
committing  it  to  writing— Hind  no  trust  is 
declared,  parol  evidence  is  not  admissi- 
ble to  change  an  absolute  conveyance 
into  a  trust;  but  it  seems  that  where  the 
contract  stipulated  for  is  not  completed, 
on  account  of  the  intervention  of  fraud, 
accident,  or  mistake,  a  trust  may  be 
proved  by  parol. — Barnard  et  al,  v.  FUnn 
et  fix.,  204 


U. 


USURY. 

1.  Under  the  sUtutes  of  1848  and  1846, 
usurious  interest  paid  on  one  or  more  of 
several  notes  cannot  be  pleaded  as  a  set- 
off in  a  suit  on  the  other  notes. — Elmer 
V.  Chun,  26 

2.  Illegal  interest  so  paid  is  not  recover- 
able by  action,  but  becomes  the  property 
of  the  payee.  Ibid, 

8.  The  defense  of  usury  is  personal  to  the 
borrower  and  his  heirs  or  representa- 
tives.— Stephent  et  al,  v.  ifutr,  862 

4.  A  vendee  of  real  estate^who  purchased 
subject  to  a  mortgage  tainted  with  usury, 
cannot  avail  himself  of  that  defense 
against  a  bill  for  foreclosure.  Ibid, 

6.  SembUj  that  such  vendee  might  set  up 
the  usury,  with  the  consent  of  the  party 
who  made  the  usurious  contract,  and  who 
was  to  suffer  by  it.  *  Ibid, 

6.  And  if  such  party  to  a  usurious  contract 
be  made  a  party  to  the  action,  he  may  set 
up  usury  as  a  ground  of  equitable  relief 
to  himself.  Ibid. 

V. 

VACANCY  IN  OFFICE. 
See  Attoenst  Obnbbal,  8,  4.    OrricB,  1. 
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VARUNCX. 

See  PuADiMO,  82. 


VENDOR  AND  PURCHASER. 

See  CoNTBTANCB,  6  to  8.  Dbdtcation,  2,  6, 
8.  HiiRs.  Partition^  2.  8PBciric  Put- 
tOKMANOR,  2.    Ubuet,  4,  5. 

1.  Bill  by  the  administratrix  of  the  yen- 
dor  of  real  estate  (the  yendor  having 
died  without  making  a  deed,  and  before 
he  was  bound  to  conyey),  to  subject  the 
equity  of  the  yendee,  who  held  by  title- 
bond,  to  the  payment  of  the  purchase- 
money;  Decree  that  the  land  be  sold 
for  the  payment  of  the  purchase-money 
within  sixty  days,  and  that  if  paid 
within  that  time,  the  decree  is  to  stand 
to  the  defendants  in  the  place  of  a  deed. 
Heldf  that  the  decree  operated  as  a  suffi- 
cient compliance  with  the  terms  of  the 
title-bond,  and  properly  enabled  the  ad- 
ministratrix to  enforce  the  payment  of 
the  purchase-money. — Mather  et  al.  y. 
Sherwood  et  ux.,  92 

2.  Qwgre^  whether  eyery  yendee  does  not 
necessarily  contract  with  reference  to 
the  contingency  of  the  death  of  the  yen- 
dor  before  the  maturity  of  the  title-bond; 
and  if  so,  whether  it  is  not  implied  that 
he  shall,  in  such  contingency,  accept 
such  eyidence  of  title  as  the  courts  are 
authorised  to  make,  in  lieu  of  that  which 
the  act  of  God  has  rendered  impossible. 

Ihid. 

8.  Suit  upon  a  promissory  note  by  the  as- 
signee against  the  maker.  Answer  that 
the  note  was  giyen  for  the  consideration 
of  a  piece  of  land  purchased  upou  the 
terms  stated  in  a  title-bond  giyen  at  the 
time,  yix.:  that  there  should  be  paid  for  the 
land  2,000  dollars,  for  which  promissory 
notes  were  executed;  and  that  the  pur- 
chaser should  haye  a  deed,  &c.,  "upon 
payment  of  the  purchase-money."  Fur- 
ther answer,  that  a  deed  had  not  been 
tendered,  &c.;  and,  also,  that  the  land, 
at  the  time  of  the  execution  of  the  bond, 
was  in  the  adyerse  possession  of  a  third 
person.  The  note  sued  upon  was  for 
1,000  dollars,  due  on  the  26  th  of  Deeem- 
ber^  1855.  The  record  is  silent  as  to  the 
other  note.  Demurrer  to  the  answer 
sustained,  and  judgment  against  the  de- 
fendant 

Held,  that  the  paragraph  setting  up  want 
of  title  in  the  obligor  at  the  time  of  the 
execution  of  the  bond,  is  no  bar  t«  the 


suit;  that  it  would  be  enough  that  the 
obligor  procured  the  title  by  the  time  he 
agreed  to  oonyey  it;  and  that  the  an- 
swer should  haye  shown  that  he  could 
not  do  that. 

Heidf  also,  that  the  execution  of  the  deed 
'and  the  payment  of  the  last  note  for  the 
purchase-money  were  dependent,  con- 
current acts,  and  that,  to  entitle  the 
holder  to  sue  at  law  upon  the  note,  he 
would  be  bound  not  only  to  tender  a 
deed  before  commencing  suit,  but  to 
tender  it  on  the  day  the  note  fell  due; 
but, 

ffeldy  also,  that  the  record  in  this  case  does 
not  show  that  the  note  sued  upon  was 
giyen  for  the  last  installment  of  the  pur- 
chase-money; and  the  defendant  below 
being  at  fault  for  this  defect,  the  judg- 
ment against  him  was  right. 

Held^  also,  that  where  notes  are  giyen  for 
the  purchase-money  of  real  estate,  pay- 
able before  the  conyeyance  is  to  be  made, 
they  are  obligations  independent  of  the 
execution  of  the  deed  up  to  the  time  the 
deed  is  to  be  made;  but  if  uncollected  at 
that  time,  they  are  treated  as  dependent. 
— Carver  y.  Femnmore^  185 

VENUE. 
See  Criminal  Law,  8. 

1.  A  motion  for  a  change  of  yenue  is  ad- 
dressed to  the  discretion  of  the  Court. — 
BaU  y.  The  State,  489 

2.  The  proyision  of  the  statute  that  when 
a  change  of  yenue  is  directed  the  papers 
shall  be  transmitted  forthwith,  &c.,  means 
that  they  shall  be  transmitted  as  soon  as 
it  can  reasonably  be  done. — Rogere  y. 


Stevens^  et  al. 


464 


8.  But  the  costs  must  be  paid  by  the  party 
applying  for  the  change,  before  the  pa- 
pers are  sent.  Ibid. 

4.  If,  therefore,  a  party  obtaining  an  order 
for  a  change  of  yenue  fail  to  pay  the 
coets  within  a  reasonable  time,  he  loses 
the  benefit  of  the  order;  it  ceaiies  to  op- 
erate after  the  expiration  of  such  time; 
and  the  cause  remains  pending,  as  if  no 
such  order  had  been  made.  Ibid. 

5.  Thus,  at  the  October  term,  1858^  the  De- 
eeUur  Circuit  Court  made  an  order  for  a 
change  of  yenue  to  the  Ruth  Circuit 

.  Court.  The  costs  were  not  paid,  nor  the 
papers  transmitted  till  the  March  tens, 
1864,  of  the  Rueh  court.  At  its  ensuiiig 
April  term,  the  J)eeat»er  Court  ordered 
the  olerk  of  the  AmA  Court  to  return  the 
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papers,  and  that  being  done,  tried  the 
cause.  JffeU  that  there  was  no  error  in 
this.  ^^' 

6.  An  affidavit  for  a  change  of  venue,  as- 
signing for  cause  that  the  judge  is  preju- 
diced, is  sufficient— ii€yiMr  v.  TKe  State, 

490 

7.  But  a  refusal  to  grant  a  change  for  that 
reason,  is  not  available  in  error  unless 
exception  be  taken  at  the  time  the  deci- 
sion is  made.  ^^' 


VERDICT. 

iJM  Cbimikal  Law,  8.  New  Trial,  2.  Peac- 
TicE,  16,  26,  26. 

1.  Suit  for  mal-practice  as  a  veterinary 
surgeon.    Verdict  in  these  words:  "We 
the  jury  find  for  the  plaintiff  one  cent, 
and  costs   to   the  defendant."     Subse- 
quently one  of  the  jury  filed  an  affidavit 
stating  in  substance  that   these  words 
did  not  fully  express  the  meaning  of  the 
verdict — the  jury  intending  that  the  de- 
fendant should  pay  costs.    On  this  affi- 
davit the  plaintiff  moved  for  a  new  trial. 
Motion  overruled. 
Heldf  that  the  verdict  is  not  ambiguous; 
that  the  words  "costs  to  the  defendant," 
taken  in  connection  with  the  context, 
mean  that  the  defendant  recover  costs. 
ffeldy  also,  that  the  Court  properly  regard- 
ed these  words  as  surplusage;  and  that 
the  judgment  for  one  cent  damages  and 
a  like  sum  in  costs,  and  that  the  defend- 
ant recover  as  to  the  residue  of  the  costs, 
was  correct 
ffeldj  also,  that  the  plaintiff  could  recover 
no  more  costs  than  damages,  and   the 
verdict  being  one  cent,  the  law,  and  not 
the  jury,   determined    the  question  of 
costs. 
Heldf  also,  that  the  affidavit  of  the  juror 
could  not  be  heard  to  impeach  his  own 
verdict.— Cbnn«r  v.  WintoUy  815 

2.  A  verdict  in  accordance  with  the  weight 
of  evidence,  and  with  justice,  will  not 
be  disturbed  on  account  of  erroneous  in- 
structions to  the  jury. — Robertk  v.  Nod- 

8.  Where  a  special  finding  does  not  con- 
flict with  the  general  verdict,  the  latter 
will  stand. — Tkt  Board  qf  ConrnCrt^  #c. 
V.  Kramer^  446 

4.  A  special  verdict  not  objected  to  below 
cannot  be  objected  to  on  appeal. — Man- 
ure. The  MianapoiUy  ^c.  FUmkroad  Co^ 

487 


VETERINARY  SURGEON. 
See  Bailxbnt,  2. 

VBVAY,  TOWN  OF. 

Section  17,  of  the  charter  of  the  town  of 
Vevay,  provided  that  "whenever  the 
owners  of  lots  on  any  street  shall  be  de- 
sirous of  making  any  improvements,  &o., 
two-thirds  of  the  owners  of  r^l  estate 
on  such  street,  and  representing  two- 
thirds  of  the  whole  number  of  feet  on  each 
side  of  such  street,  shall  petition,"  Ac 
By  a  subsequent  act  the  section  was  so 
amended  as  "to  authorise  such  improve- 
ments to  be  made  upon  the  petition  of 
a  majimty  of  the  owners  of  real  estate 
on  the  street,"  &c.;  but  the  amending 
act  is  silent  as  to  the  number  of  feet, 
&c.  Held,  that  the  amendment  went  di- 
rectly to  the  number  of  peHUxmers^  and 
did  not  affect  the  provision  touching  the 
number  of  feet— Kyle  v.  MaUn,  84 

VOID  ACT. 
,  See  IiiFAiiT,  8. 

VOLUNTARY  ASSIGNMENT. 

1.  An  assignment  in  favor  of  creditors 
must  embrace  all  the  debtor's  property: 
if  made  by  partners  it  must  embrace  the 
separate  property  of  each,  as  well  as  the 
joint  property  of  all  the  partners:  and 
it  must  fix  a  reasonable  time  within 
which  the  terms  of  the  assignment  may 
be  accepted.— i7»«fer«<m  v.  BUss  et  oLy  100 

2.  SembU,  that  an  assignment  in  insolven- 
cy requiring  a  release  of  further  liability 
as  a  condition  to  participation  in  the 
benefit  of  the  assignment,  will  be  held 
fraudulent  in  law.  ^^• 


WARRANTY. 

Where  a  warranty  is  not  contained  in 
a  written  contract,  it  cannot  be  proved 
by  parol  evidence,  unless,  in  addition 
to  the  averment  that  there  was  such 
warranty,  there  be  an  allegation  that  it 
was  false  or  fraudulent,  and  that  the 
vendee  was  deceived  thereby,— and  even 
then,  parol  proof  is  only  evidence  of  a 
representation. — Mc  Chare  v.  Jeffrey,     79 
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WATERCOURSES. 
See  Ohio  Riveil,  1,  2. 

1.  Where  a  person's  business  or  property  is 
iigured  or  endangered  by  an  obstruction 
in  ft  watercourse,  he  maj  I'emove  it;  but 
he  will  not  be  allowed  to  leave  it  at  a 
place  in  the  stream  where  it  would  be 
likely  to  endanger  the  property  of  navi- 
gators.— Porter  y.  AUen^  1 

2.  Suit  for  injury  to  plaintiff's  land  and 
mill,  by  means  of  water  backed  upon 
them  by  a  dam  maintained  by  defend- 
ants. Defendants,  in  one  paragraph  of 
their  answer,  averred  that  they  had  a 
right  to  maintaifi  the  dam  because  it 
was  erected  in  the  year  1826,  to  propel  a 
mill,  and  had  been  continuously  used  by 
them  and  other  persons  under  whom 
they  claim,  without  molestation  or  hin- 
drance, from  1826  till  the  commencement 
pf  this  suit,  at  which  time  they  had 
peaceable  possession,  and  were  using 
Uie  dam  to  propel  a  mill,  as  they  law- 
fully might.  Betdf  that  the  paragraph 
was  bad  on  demurrer  because  it  did  not 
aver  that  the  possession  or  user  was  of 
right,  or  under  claim  of  title. — Pottle- 
thuxUie  et  al.  v.  Payne,  104 

8.  The  Court  instructed  the  jury  in  this 
case,  that  "the  continuance  of  an  unau- 
thorized dam  or  obstruction  in  a  stream 
or  watercourse,  even  for  a  great  length 
of  time,  of  itself  confers  no  right  upon 
the  parties  to  further  maintain  the  same 
to  the  injury  of  any  other  person  inte- 
rested in  the  use  of  the  stream.  Held, 
that  the  instruction  was  corret:t,  but  too 
narrow:  the  Court  might  have  added 
that  possession  or  user,  under  claim  of 
right,  does  confer  title,  when  continued 
for  twenty  years;  and  that  the  jury 
might  infer  possession  under  such  claim, 
from  simply  twenty  years'  unexplained 
possession.  Ibid. 

4.  Evidence  of  a  suit  brought  within  twenty 
years  against  the  occupants  of  a  mill 
dam,  but  compromised,  is  admissible  to 
rebut  the  presumption  of  an  easement 
by  prescription.  Ilnd, 

6.  Where  a  dam  had  been  in  existence  more 
than  twenty  years,  but  had  been  raised 
a  foot  higher  within  twenty  years,  the 
occupant,  in  defense  to  an  action  against 
him  for  backing  up  the  water  to  the  in- 
jury of  property  above,  claimed  a  pre- 
scriptive easement.  Held,  that  to  estab- 
lish the  prescription,  the  easement  must 


have  been  enjoyed  for  twenty  years,  t« 
the  extent  claimed  at  the  trial.  /Md 

WAYS. 
See  UiOHWAT.     Trbspam,  1,  2. 

A  right  of  way  may  arise  from  necessity. 
— Andereon  v.  Buchanan  et  e/L^  132 

WIDOW. 

See  EsTATKS,  Distribution  or.     Partics,  2 
to  5.    Pleadikg,  8.    Practicjb  10. 

WILL. 
See  Plbadiho,  8. 

A.  in  one  clause  of  his  last  will,  deriaed  to 
his  sons  B.  and  C,  his  real  estate,  de- 
scribing it,  and  his  personal,  subject  t-o 
his  widow's  dower.  He  further  directed 
his  executors  to  purchase  "from  the 
widow  her  dower,  in  the  said  premises, 
for  the  use  of  said  B.  and  C." 

Held,  that  this  was  a  devise  of  the  entire 
personalty,  subject  to  the  payment  of 
debts,  and  the  150  dollars  expressly  al- 
lowed by  statute  to  the  widow,  and  of 
the  real  estate,  subject  to  the  widow's 
dower. 

Held,  also,  that  such  a  devise  is  valid. — 
Dean  eial.  v.  Lyon  etoL,  71 

WITNESS. 

See  Bastardy.    Crihikal  Law,  26.    Evi- 
DENCB,  2.      Practicb,  45.     Witnesses 
Fees. 


1.  Under  the  statute  of  1852,  ^2  R.  S.  p. 
82,  s.  240,)  "husband  and  wife  are  in- 
competent witnesses  for  or  against  each 
other,  and  they  cannot  disclose  any  com- 
munication from  one  to  the  other,  made 
during  the  existence  of  the  marriage  re- 
lation, whether  called  as  a  witness  while 
that  relation  exists  or  afterwards." — Jack 
▼.  Bussey^  180 

2.  But  in  a  suit  against  the  surviring  part* 
ner  of  the  husband,  on  a  promissory  note 
purporting  to  be  made  by  the  firm,  where 
the  wife  was  introduced  to  prove  the 
partner's  liability,  and  the  communica- 
tions to  be  disclosed,  if  any,  were  those 
of  the  partner, — the  liability  of  the  de- 
ceased husband  not  being  in  controver- 
sy,— Heldf  that  she  was  a  competent  wit- 
ness. Ibid. 
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iTTon    ^'  I^^^^^  ^^^*  ^^^  ^^^  diBqualify;  but 

V'  j.        in  this  case,  the  estate  of  the  husband 

being  utterly  insolyent,  it  did  not  exist. 

Ibid. 

4.  Section  288  of  the  praoUce  act  of  1852, 
remoyes  all  objections  to  the  oompetenoy 
of  a  witness  by  reason  of  any  incapa- 
oity  from  orime  or  interest. — Muir  et  cU^ 
T.  6*164011,  et  oLj  187 

5.  The  oonstruotion  put  upon  section  802 
of  the  same  act  in  Mocrs  t.  AUeUj  5  Ind. 
R.  621,  and  Johnton  y.  Cbok,  7  Ind.  R. 
240  is  affirmed  in  this  case.  Ibid, 

6.  To  contradict  a  witness  with  a  yiew  to 
impeach  his  credibility,  the  proper  found- 
ation must  be  laid,  (by  calling  his  at- 
tention to  the  time,  place,  person  and 
circumstances,)  on  his  examination. — 
Jarboe  y.  Kepler^  814 

7.  A  distributee  of  a  decedent's  estate,  is 
a  competent  witness  for  the  administra- 
tor in  a  suit  against  the  latter  to  recoyer 
money  claimed  to  be  due  from  the  estate. 
—Swofford  y.  Gray,  608 


WITNS8SE8'  FEEa 

1.  Indictment  for  a  felony.  Acquittal. 
Motion  to  tax  the  fees  of  defendant's 
witnesses  against  the  State.  Oyerruled. 
It  was  contended,  arffuendoj  that  the  stat- 
ute of  1856  requires  the  costs  to  be  so 
taxed.  Ilttdf  that  it  should  not  be  so 
oonf.trued. — Itrael  y.  The  Staie,  467 

2.  1c  was  ftirther  insisted  that  the  coats  ( 


should  be  so  taxed  under  the  proyision 
of  the  constitution  declaring  that  ''no 
man's  particular  scry  ices  shall  be  de- 
manded without  just  compensation." 
ffeU  that  the  seryices  of  witnesses,  in 
criminal  cases,  are  not  "particular  ser- 
yices," within  the  meaning  of  the  con- 
stitution; but  are  of  the  class  of  gene- 
ral seryices  which  eyery  man  is  bound 
to  render  for  his  own  and  the  general 
good.  Ibid. 

WRIT. 
See  Habbas  Corpus,  1.    Plkadino,  22. 

A  writ  performs  its  office  in  arresting  the 
defendant,  and  a  motion  to  quash  it  af- 
ter he  has  entered  into  recognisance,  is 
nugatory. — The  State  y.  Downe^  42 

WRITTEN  INSTRUMENT. 

See  CoNTBAOT,  2,  8.    Etidencs,  10.    Prao- 

nox,  6. 

1.  Secondary  eyidence  of  the  contents  of 
a  writing  will  not  be  admitted,  unless  it 
is  proyed  that  a  bona  fide  and  diligent 
search  has  been  nnsuccessftilly  made  for 
the  lost  instrument,  in  the  place  where 
it  was  most  likely  to  be  found. — Meek  y. 
Spenuseir  et  aL^  118 

2.  To  giye  a  written  instrument  an  effect 
different  ftrom  what  its  language  plainly 
imports,  the  proof  must  be  clears — Steoene 
y.  -Hby*,  277 
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WATEBGOURSES. 
See  Ohio  River,  1,  2. 

1.  Where  a  person's  business  or  property  is 
figured  or  endsjigered  by  an  obstruction 
in  a  watercourse,  he  may  remove  it;  but 
he  will  not  be  allowed  to  leave  it  at  a 
place  in  the  stream  where  it  would  be 
likely  to  endanger  the  property  of  navi- 
gators.— Porter  y.  Allen,  1 

2.  Suit  for  injury  to  plaintiff's  land  and 
mill,  by  means  of  water  backed  upon 
them  by  a  dam  maintained  by  defend- 
ants. Defendants,  in  one  paragraph  of 
their  answer,  averred  that  they  had  a 
right  to  maintain  the  dam  because  it 
was  erected  in  the  year  1826,  to  propel  a 
mill,  and  had  been  continuously  used  by 
them  and  other  persons  under  whom 
they  claim,  without  molestation  or  hin- 
drance, from  1826  till  the  commencement 
pf  this  suit,  at  which  time  they  had 
peaceable  possession,  and  were  using 
the  dam  to  propel  a  mill,  as  they  law- 
fully might.  Heltij  that  the  paragraph 
was  bad  on  demurrer  because  it  did  not 
aver  that  the  possession  or  user  was  of 
right,  or  under  claim  of  title. — Postle- 
thuDoiU  ei  al.  v.  Payne,  104 

8.  The  Court  instructed  the  jury  in  this 
case,  that  "  the  continuance  of  an  unau- 
thorised dam  or  obstruction  in  a  stream 
or  watercourse,  even  for  a  great  length 
of  time,  of  itself  confers  no  right  upon 
the  parties  to  further  maintain  the  same 
to  the  injury  of  any  other  person  inte- 
rested in  the  use  of  the  stream.  Held, 
that  the  instruction  was  corr^t,  but  too 
narrow:  the  Court  might  have  added 
that  possession  or  user,  under  claim  of 
right,  does  confer  title,  when  continued 
for  twenty  years;  and  that  the  jury 
might  infer  possession  under  such  claim, 
from  simply  twenty  years'  unexplained 
possession.  Ibid, 

A.  Evidence  of  a  suit  brought  within  twenty 
years  against  the  occupants  of  a  mill 
dam,  but  compromised,  is  admissible  to 
rebut  the  presumption  of  an  easement 
by  prescription.  Ibid, 

6.  Where  a  dam  had  been  in  existence  more 
tlian  twenty  years,  but  had  been  raised 
a  foot  higher  within  twenty  years,  the 
occupant,  in  defense  to  an  action  against 
him  for  backing  up  the  water  to  the  in- 
jury of  property  above,  claimed  a  pre- 
scriptive easement.  Held,  that  to  estab- 
lish the  prescription,  the  easement  must 


have  been  enjoyed  for  twenty  years,  to 
the  extent  claimed  at  the  trial.         Ibid. 

WAYS. 
i^e  Highway.    Thbspabs,  1,  2. 

A  right  of  way  may  arise  from  necessity. 
— Anderton  v.  Buckanan  ei  id,,  132 

WIDOW. 

A^e  EsTATKs,  Distribution  of.     Parties,  2 
to  6.    Pleading,  8.    Practice  10. 

WILL. 
See  Pleading,  8. 

A.  in  one  clause  of  his  last  will,  devised  to 
his  sons  B.  and  C,  his  real  estate,  de- 
scribing it,  and  his  personal,  subject  to 
his  widow's  dower.  He  further  directed 
his  executors  to  purchase  *'from  the 
widow  her  dower,  in  the  said  premises, 
for  the  use  of  said  B,  and  C" 

Held,  that  this  was  a  devise  of  the  entire 
personalty,  subject  to  the  payment  of 
debts,  and  the  160  dollars  expressly  al- 
lowed by  statute  to  the  widow,  and  of 
the  real  estate,  subject  to  the  widow' ■ 
dower. 

Held,  also,  that  such  a  devise  is  valid. — 
Dean  ei  al,  v.  Lyon  ei  oL,  71 

WITNESS. 

See  Bastardy.  Criminal  Law,  26.  Evi- 
dence, 2.  Practice,  45.  Witnesses' 
Fees. 


1.  Under  the  statute  of  1852,  (2  B.  S.  p. 
82,  s.  240,)  "husband  and  wife  are  in- 
competent witnesses  for  or  against  each 
other,  and  they  cannot  disclose  any  com- 
munication from  one  to  the  other,  made 
during  the  existence  of  the  marriage  re> 
lation,  whether  called  as  a  witness  while 
that  relation  exists  or  afterwards."— -Joei 
y.  Ruuey,  ISO 

2.  But  in  a  suit  against  the  surviving  part- 
ner of  the  husband,  on  a  promissory  note 
purporting  to  be  made  by  the  firm,  where 
the  wife  was  introduced  to  prove  the 
partner's  liability,  and  the  communica* 
tions  to  be  disclosed,  if  any,  were  those 
of  the  partner, — ^the  liability  of  the  de- 
ceased husband  not  being  in  controver- 
sy,— Held,  that  she  was  a  oompetent  wit- 

Ibid, 
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8.  Interest  does  not  now  disqualify;  but 
in  this  case,  the  estate  of  the  husband 
being  utterly  insolvent,  it  did  not  exist. 

Ibid, 

4.  Seotion  288  of  the  practice  act  of  1862, 
removes  all  objections  to  the  competency 
of  a  witness  by  reason  of  any  incapa- 
city Arom  crime  or  interest. — Mukr  et  oi., 
V.  Oibwnj  et  oLj  187 

6.  The  oonstrueiion  put  upon  section  802 
of  the  same  act  in  Mocre  v.  Allen,  5  Ind. 
R.  521,  and  Johmon  v.  Chok,  7  Ind.  R. 
240  is  affirmed  in  this  ease.  Ibid, 

6.  To  contradict  a  witness  with  a  view  to 
impeach  his  credibility,  the  proper  found- 
ation must  be  laid,  (by  calling  his  at- 
tention to  the  time,  place,  person  and 
circumstances,)  on  his  examination. — 
Jarboe  v.  KepUr,  814 

7.  A  distributee  of  a  decedent's  estate,  is 
a  competent  witness  for  the  administra- 
tor in  a  suit  against  the  latter  to  recover 
money  claimed  to  be  due  from  the  estate. 
— JSwoffardf*  Orayf  608 


WITNESSES'  FEES. 

1.  Indictment  for  a  felony.  Acquittal. 
Motion  to  tax  the  fees  of  defendant's 
witnesses  against  the  State.  Overruled. 
It  was  contended,  arguendo,  that  the  stat- 
ute of  1866  requires  the  costs  to  be  so 
taxed.  Heldf  that  it  should  not  be  so 
oonr.trued. — lerael  v.  The  8kUe^  407 

2.  \t  was  ftirther  insisted  that  the  coats 


should  be  so  taxed  under  the  provision 
of  the  constitution  declaring  that  "no 
man's  particular  services  shall  be  de- 
manded without  just  compensation." 
Held,  that  the  services  of  witnesses,  in 
criminal  cases,  are  not  "particular  ser- 
vices," within  the  meaning  of  the  con- 
stitution; but  are  of  the  class  of  gene- 
ral services  which  every  man  is  bound 
to  render  for  his  own  and  the  general 
good.  Ibid, 

WRIT. 
See  TikiiJtkn  Ookpus,  1.    Plbadino,  22. 

A  writ  performs  its  office  in  arresting  the 
defendant,  and  a  motion  to  quash  it  af- 
ter he  has  entered  into  recognisance,  is 
nugatory. — The  Stats  v.  Downe,  42 

WRITTEN  INSTRUMENT. 

See  GoHTEAOT,  2,  8.    Evidbhos,  10.    Peao* 

noE,  6. 

1.  Secondary  evidence  of  the  contents  of 
a  writing  will  not  be  admitted,  unless  it 
is  proved  that  a  6ofia  fide  and  diligent 
search  has  been  unsuocessftilly  made  for 
the  lost  instrument,  in  the  place  where 
it  was  most  likely  to  be  found. — Meek  v. 
Sjl^eneer  et  oL,  118 

2.  To  give  a  written  instrument  an  effect 
diiFerent  flrom  what  its  language  plainly 
imports,  the  proof  must  be  clear. — Stevens 
V.  Bays,  277 
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